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ADVERTISEMENT. 



THE prcfeht Edition of L6rd Cole'^ Second, Third, and 
Fourth Inftitutc, is executed on the plan of unifor- 
hiity with the late Editibn of the Firfl: Inftitutc, publiftied with 
Uic Kotes of Mr. Hargrave and Mr. Butler. 

In addition to the ttiofe lan'cient Statutes, corhmehted upon 
and explained in the Second Inftitutc^ which, in all the 
fornner Editions were extant only in the original Latin and 
Law Ffenchj TranflationS are now given from the moft 
authentic fcopies, accompanied with fuch illuftrative references 
to more moderrt authorities as have occurred to the learned 
induftry of the later Editors of the Statute Law, particularly 
ftf the very accurate and hhono\x& John Cay, Efq. which arc 
diftinguifhed from the original references of Lord Coke, in the 
fame manner as the additional references in the margin of die 
Firft Inftitutc. 

The particular chapters, feftions, and paffages commented 
topon> are alfo now firft pointed out by a numerical mark of 
reference applying to the correlpondent part of the Com-% 
mentary ; which will be found greatly to aflift the reader in the 
peruial of and occafional reference to, any pare of each Statute 
Of Chapter. 

In the courfe of the examination which the Text has undcr^ 
gone, aflifted by a corredlcd copy from the library of the late 
Henry Boult Cay^ Efq. it appears that a great number of altcra- 
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ADVERTIiSEMENT, 

tions had been adopted, without any emendation, in the laft 
printed edition in folio, not merely in the orthography and 
other trivial refpeds, but vcr/ frequently in the references to 
authorities, which arc in many inftances very erroncoufly 
printed. 

It had been propofed to accompany each Chapter with notice 
of various judicial detenninations and obfervations of later 
writers, which appear to convadift (bmc of the authorities, 
pofitions and doftrines , contained more particularly in the 
Third and Fourth Inftitute, as alfo with Notes explanatory 
of fuch alteradons as have fucccffivcly taken place in the law, 
relating to the fubjecks of thefe Inftitutes, fince the time of 
Lord Ccke-, ^nd fome coUedlions and progrefs have accord- 
ingly been made towards that, undertaking; Byt it has lince 
been found advifeable to preferve the original order and con- 
nexion of Lord Coke's Work, and to prefcnt, at ^ future 
period, thofe Notes in a feparate form, correfpondent to. 
the feveral divifions and chapters of thefe Inftitutes, in con- 
formity with the arrangement of the text and notes in the laft 
imprpved edition of the Firft Inftitute, 
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CtjM it vaftofa£io in handitate 
alicufus per cujiodes^ tenenies in 
' dotemjper legem Anglite^ veldliter 
ndteyminum vitay vet annorum^ctnfue-- 
verit fieri breve de frohibiiione vafti 
( I )> f^^ ^"^^ *'"'^^ ^«'''* fuerunt in 
errorey credentes quod illi qui vajlum 
fecerinty hdn habuerint necejfe refpond'j 
nifi tamen de vajlo faSio poft prohibit 
tionem eis dire^anty dominus rex (ut 
bujufmodi error de catero tollatur) 
Jiatuity quod de vaflo quocunque ad no'^ 
cumentum alicujus fado^ non fiat de 
catero breve de prohibitione {z)^ fed 
breve de Jummonitione^ ita quod ille^ de 
quo queriturj rejponde^ de vaflo fa6lo 
quocunque tempore. Et fi poft fummo^ 
nitionem, non venerity attachietury et 
poft atiachiamentum dijiringatury et 
pofl dtftrinionenty fi n6n 'Oenerity man* 
detur vicecom* (3), quod in propria 
perfonoy ajjiimptis fecum xiiy ^c. acce*- 
dot ad locum vajlatum (4) \ et inquirat 
de vajlo fa&o (5), et retomet inquifi^ 
tionem. rojiquam ret'ornata fuerit in-- 
quifitioy procedatur ad judiciumyfecan* 
dum quod continlftur in Jiatuto prius 
^dito etpud GbceJPy cap. 5^ de vajlo^ 
20 E. U 



WHEREAS for wafte done in the 
inheritance of any perion, by 
guardians, tenants in dowerj 
tenants bythecourtefie of England, or 
otherwife for term of life, or years, a 
writ of prohibition of wafte hath been 
ufed to be granted, by which wriU 
many were deceived, thinking that 
fuch as had done the wafte (hould hot 
need to anfwcr but only for wafte 
d<5ne after the prohibition to them 
direfted} our lord the king, to remove 
from henceforth this eiror, hath or- 
dained^ that of all manner of wafte 
done to the damage of any perfon, 
there Ihall from henceforth be no 
writ of prohibition awarded, but a 
writ of fummons, fo that he of whom 
complaint is fliall anfwer for wafte 
jdone at any time; and if he come not 
after the fummons, he (hall be at- 
tached, and after the attachment he 
fhall be diftr^ined ; and if he come 
not after the diftrefs, the flierift ftiail 
be commanded that in proper perlbu 
he fliall take with him twelve, &c. 
and fliall go to the place wafteJ, ^ni 
fliall enquire of the wafte don^*, i.ni 
fliall return an inqueft, and aft r b : 
inqueft returned, they fliall pafs u.i o 
judgement, like as it is contained n 
the ftatutfe of Gloucefter, 



(Fitx* Wafte^ J19, 13d, 131. t34» 135, 136, 137. Rcgifr. 72, Aec« 2 Brownl 240* Dfcr, 
^04. 3 Cro. i%p 6 BcL i. ftat. i. C4 5. »o is^d. x. ftat* »• Raft. 697.) 
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Gloc* cap. 5. 
4E. s.Wafte 
129. 1 5 H.J. 
ibid. 130. 
Regift. 171. 
r.N.B.55. 



irH.6.56. 
34 H. 6. 44- 

xiH.e. 3. 



I H. 6. »9* 



[390] 
rs H. 4. 3, 4* 



4 H. 4. 2. 

3 H. 6. 29. 
II H. 6. ^. 

irH.4.82. lib. 
4. fo. 65. Ful- 
woods cafey lib. 
t, fol. 52. ^ 
^Jthams ca(e. 
*»VN.B.io.7.c. 
RfgilLjudic. ubi 
fup. 41E.3.7. 
4SE. 3.19. 2H. 
4.2. 3H. 6. 29. 
21 H. 6. 56. 
34 H. 6. 12. 
«^ j6E.3.Retoni 
de Vifconc 82. 
t4H.6.42.44. 
di6E.3. ubifup. 
34H,6%ubifup« 



Weftm. fccond. 



Cap. 14^ 



( 1 ) Cum de njaftofaBo in b^ereditaie alict^usper cufiodes^ He, coU'* 
fiie*verit ^iri hrt^i di probihiiione vaftu &C.1 This errour herein 

recited is hereby deerly confuted, and hereof yoa may read mor^ 
in the ftatute of Gloc. 

(2) Hon fiat de eatero bre*ut de prMhiiione.'^ By this the prohi- 
bition of wafte, whereupon an attachment did iye, &c« is taken 
away, and in lieu thereof an adion called here a writ of fummons, 
becaufe the writ heginneth. Si A, fecerit te/ecurum, He. tunc /urn" 
moneasper bonosfianwunitoresy He. is given. 

( 3.) It a quod reipendtat de *vafto£npo quoeunque tempore, Etfi pofl 
fummoniticnem non njemrity attatb!^^^ et pofl attacbtamentum difiriu' 
gatuTy et pofl diftridionemtji mm ^^enerity mandetur vicecomiti, &c.] 

Jf the defendant be retourned nibil, He, lb as peradventure he 
was never fommoned, nor any other writ ferved, whereby he might 
have notice, yet a writ of inquiry of wade ihall be awarded by 
this branch; for here it is not fpcclfied that iiTues fhould be 
retourned, &c. but generally and by the writ, the wafte (hall be 
inquired of by the oath of twelve men, where the defendant or 
^ny for him may attend if he will, and the jurors may finde againft 
the plaintife. 

Note the words here hc,etpofi difiri^ionem,fi nowvenerit, mandetur 
micecoftuti^ He, So as if the defendant appear upon the diftrefle* 
and pleady and after make default, the plaintife ihall ^ not by thia^ 
branch have a writ to inquire of the wafte, becaufe it is out of the 
words and purview of this adt. 

(4) ^od in propria perfima/ua affitmptisfeeum duodecim aecedat ad 
locum i/afiaiH,] Here are three things 10 be oblerved : 

1. • That the (herife ought to go in proper perfon, for that, 
though in reiveritate he is no judge, yet this Writ is in nature of a 
commil&oa unto him, and he is in loco pidicisy and therefore he 
ought to go in tropria perfitna* \i tlie (herife upon this writ retom- 
quo4mandanji talfuo Uiertatis, He, qui mibi nuiiam dedit re/ponfouuntf, 
the return is infufficient, becaufe by the writ (as the book faith) he 
is a judge, and hath power to enter into the franchife.^ 

2. ^ Where fome have holden, that the (herife may inquire upon 
thh writ by the oath of 6 or 8 perfons, it appeareth, that there 
ought not to be under 1 2, for the words of this branch are, affump' 
tisfecum 1 2, yet thi» is but an inqueft of office, for it is taken /»*# 
rn'^e despartiesy that rs without any ifliic joyned. 

3. « The (herife muft go ad locum luifiatumy together with the 
jurors, and view the fame; for, ijla cadunt potiur fiA nnfup> qngm 
/ub auditu^ 

(5) Etinquiratde*vaftofaaoJ] *Ifthe waftebeaffiffncd indivew 
towns, the (herife and the jurors muft view (as hath been faid) all 
the places wafled in every of the towns, but he ta^y inqoird 
thereof in any one of the towns; and chi» 'copulative doth, 
fo knit the words together, as he cannot inquii? of it in a foreia 
town. 

See more of ihis matter in the expo(ation upovthe ftatute o£Gloc» 
cap.}. 



CAF. 



Gap. i6. Weftm. fecond. 390 



CAP. XV. 

TN onrni cafu quomnons infra ata* T N every cafe whereas fuch as be 
tern implacitare poffunt : concejfum within age may fue, it is ordained, 

ifi^ quod fi hujufmodi minores elongati that if fuch Within age be eioined, fo 

jint^ quo minus perjonaliter fequi po£int^ that they cannot fue perfonally, their 

fropinquieres amid admittantur adje- next friends (hall be admitted lo fue 

quendum pro tiu Weftminft' i. cap. for them, 
47- 

(Dyer, 104. 1 Ed* 3. 16. 40 Ed. 3. 16. Bro. Gardeio, 13. 22* 24, 251 26^ 27* Rcglft. ^%^ 3 Bd. 
1. c, 47.) 

t 

The aft of W. i. toaching this matter was particular, but this W. i. cap. 47. 
afk is general!. 

Upon this ftatntei whether the infant be efloigned or no, he (hall Regift. 7S. 
foe Uy procbein amy, for the efloignment is put in this a6l, to (hew *^ Afl*. 22. 
what mifchief may fall out in this cafe; and therefore when a * g * g i,f 
iergeaot oFered, that oath (hould be made of the efloignment of 3° Attorney 76? 
the heir, the judge faid, he would take it upon his honeily ; 34 H. 6. 4. 20 B. 
but if the furmife that the plaintife is within age be untrue, and 4-a-f-N.B. 27, 
that the plaintife is of full age, his admittance by procbein amy is *7H.8. fal. 11. 
errour. 

See before in the expoiition upon the 40 chapter of W. i. where 

this matter is handled at large ; and obferve well our books, where 

many times a gardein is taken for a procbein amy, and a procbein amj^ 

for a gardein. ^ 

Thw aft extends not to an ideot, 33 H. 6. 28. 

F.N.B.24.6. 

CAP. XVI. [391] 

TN'cafu quo alicui mifwri defcendat T N cafe where inheritance defcend- 

bareditas (2 J ex parte patrisy qui eth to one within age of the fa- 

ti^uit de uno domino^ et ex parte ma- ther's fide, that hdd of one lord, and 

tris qua tenuit^e alio domino {l)jdu- the mother's fide that held of another 

bitatio hucufque extitit de maritagio lord, there hath been hitherto doubt, 

buju/modi minoris^ ad quern de duobus for die marriage of fuch an heir, to 

dminis pertineat, Concdrdatum jft^ which of the two lords it ihould be- 

fuod ilk dominus de catero babeat ma^ long ; it.is agreed, that the fame lord 

ritagium (3), ^ quo antecejfor fuus fhallfromhcnceforthhavethemarriag: 

prius fuit feoffiifusy non habito refpeSl* of whom the cliild's anceftor was firit 

adfexumj nee ad quantitatem tenement tinfeofFed, not having refpeft to the fex, 

tijfed Jolummodo ad antiquxus feoffa^ nor to the quantity of the land, but 

" menU/m (4) perfervitium militare. onely to the more ancient fcofFment 

by knights fervice, 

(44 Ed. 3. f. le. Dyer, jr. 5 Ed. 3. f. 4. Bro. Card. 114^ X15, 1x6. Fitz. Prcrog. 23, 24, 
fits. Card. a. 3. t& J9. 27. 36.46^53. 8z. 86. 115. i34« 139. Suu 12 Car, 2, c 24.) 

3 A 2 Albeit 
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>iE. 3-4»- 
II E. 3. kard. 
Stitham. 56* 3* 
4. x»E 3-£«- 
70^.23. 24 £. 3. 

31.65. 18 E. 3. 
29. 12 H 4.15. 
I4H.4 ^. 9H, 
4. 4. fimiJe. 



i4E.3.a6.4S. 
JSE.4. 14. 
3H. 7. is» 
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Albeit this ad putteth a cafe onely where one inheritance 
defcends on the part of the father* and when another deicends 
on thfe part of the mother> yet this ftatute extends to all cafes of 
priority. 

By thefc words in the aft, (non haiito reJpeSu ad fixum nee ad 
quttntitatem\ the donbts at the common law are here mentioned : 
the iirll, that fome did hold opinion that the part pf the father being 
digniwi dt fanguiney the worthier blood fliould be preferred ; others 
did hold opinion that if the lord of the land of the part of the mother, 
firfl happed or feifed the ward, he (houldhave it» and that tnelior 
^fi conditio pojjidentii* 

Laftiy, fome did hold that the tenare by the greater quantity and 
value (hould be preferred : all which doubts are cleared by the pur- 
view of this a£l. 

(1) De ujfo dominoyl^c.de alio domino^ &c,] This a£t extendeth 
net to the king, becaufe before the making of this a^ liee was to 
have the wardmip of the body though the land were holden of him 
by pofteriority; and fo it is, if the king graunt that feigniory for 
life, the grauntee (hall have the fame benefit, in refpeS that the 
reverfion remaine in the king: but if the king graunteth the fee- 
iimple to another, there the lord by priority ihall have the wardfhip» 
and the tenure by priority is revived, for the king had the wardfhip 
in refpefl of his perfon and prerogative. 

(2) J/icui tmhori defcendat if^ereditai.] This aft is to be under- 
ilood of a defcent from one aunceftor to one heire, and not from 
divers aunccflors to one heire, nor from on^ auhccftor to diver* 
heires, nor from one aunceftor to one heire at fevei'all tiirles. 

As if a man feifed in fee of the mannor of D. of the part of the 
father holden of A, by knights fervice, and of the xnanndr of S. of 
the part of the mother holden of B. by knights (ervice, and dieth* 
his heire wtthih age^ this cafe (as by the letter thereof it abpeareth) 
is within the fcope and purview of this fUtute ; for iftne father 
holdeth land by knights fervice, and the mother hold land alfo by 
knights fervice, which of them die fird, the lord of whom the land 
il holden, albeit there be but one heire Co both, ihall have the 
Wardihip of the body, which being once vefied, (li all not after 
b? devehed in tefpedt of any priority, no though it were in the 
king's cafe. 

The tenant maketh a feofTement in fee upon condition of the 
land holden by priority, and dieth feifed ot the land holden by 
pofteriority his heire within age, the lord by pofteriority feiieth 
the body, the tonditlon is broken, the heire etV^reth into die land 
holden by priority, the lord by pofteriority (haill retain the ward- 
ship, for feeing that both defcended not at one txme« it is out of 
this iiatute. 

(3) Ha^ei marttagiumj] The lord by priority (hall have the 
wardfhip of the body, for the lord by pofteriority ftiall have the 
wardihip of the land holden of him, as well as the lord by priority 
of the land holden of him, but the wardihip of the body beina 
iniire, and which both cannot have, of right belongeth to the lora 
by priority by this a£l, and therefore if the lord by priority waive 
the wardihip of the body, and refofe to take the fame, yet the lord 
by pofteriority cannot take advantage of it, for by tliis adl the 
wardfhip of the body belongeth to the lord by priority and to 
no other. 

(4) i># 
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(4) Di quo aniecej/or/uujfkenffeoffatusy hahito rtfptihifolummodo 
mi amtiqtdiu fioffamintum,'\ Here it appeareth that the feo^ment of 14 E. 3. gard 37. 
the tenancy doth onely make the priority, and not the change of 
the feigniory. 

fiut where this ftatote fpeaketh of a feofFement, it is to be under^^ 
fiood of any other afTurance or conveyance of the tenancy. 

Fir antiqtdus feoffamentumt are not to be underftood of the feoffe- 3 £. 3. gvd 19. 
ment of the lord upon the creation of the feigniory, but of the 
feoffement made by the tenant of the land. 

To illaftrate the meaning of this Itlw by examples: 

One holdeth Black acre of A. by knights fervice, and White 
acre of B. by knights fenrice^ aimo 10 reg. Eliz. infeoffeth C. of 
Black acre, and 20 reg. Eliz. infeoffeth C. of White acre, who 
dieth his heire within age, B. (hall have the wardship of the body^ 
for C. had Black acre per imtiquius feefatnentum- 

So it is if the heire of C. die feifed, and both acres had defcended 
to his heire, he had holden Black acre by priority, that is fer anti- 
quius/eoffamentum made to his aunceflor, and fo from heire to heire 
10 long as both acres continue in that line by defcent. 

On the lords fide the priority (hall not onely continue as ]ong as 
the feigniories continue in the lines of the lords, but alfo the change 
of the feigniory maketh no alteration, and therefore though the 
lord of whom Black acre is holden alien the feigniory, yet if he 
taketh it back to him again. Black acre (hall be iHU holden of him 
hf priority, the affignee of the lord by priority (hail take advantage 
of it as well as the grauntor. 

But if the tenant had aliened Black acre to another, and acquired TempiF.i. gar4, 
it backe againe, yet (hall heboid it by pofteriority, for now he I34-F-N.B. 
hMcxhVfhitezcTe^per aniiqmusfeoff'amintumi fo as the feofFement ctr^ReeR*' 
of the land (as hath been faid) doth make the priority, and that 4^''Eborum.**^* 
feofiement muft be underdood of the immediate feoiFement, but the aE.i.gard.x* 
priority of the land doth attend on the feigniory, into whofe hands 7,6.3. 11.34,35. 
ibever it commeth. " 3 £• 3- g*'*'- 39* 

If there be lord, mefne, and tenant, and the mefne hold by '^^^^ 3-^»9» ^• 
priority, the tenant in a writ of mefne doth forejudge the mefne; iiEVg^d^iiS*- 
m this i^afe the mefnalty is extinct, and the tenant (hall be anfwer- 14 £.3. gard. 37. 
able to the lord, de tifdemfir*vicus it confuttudinibus qua prius faari 33 E. 3. ibid. ix. 
debuit pradiaus mtdius ; in this cafe the tenant (hall hold by priority : ^^-B. 141. 
for I. he (hall hold//r antiqidus feoffamentum\ 2. The mefne in '3^.3. gard. 38, 
fuppofition of law was faid to hold the land. 3. The (latute of 
W. !i. that give the forejudger, provideth that he (ball hold by the 
iame fervices, and cuftomes, and in fuch fort, as it may be done 
fau prejudicii aUerius, and this (hould be to the prejudice of the lord 
by pnority, it he (hould lofe that benefit. 

In a raviihment of ward the defendant pleaded that the father of 71^ 3* xi. 34t 
the infant held the manner of D. of him the defendant by knights 35- 21 E. 3. 11. 
jervice, it quod tinuit • maneriuntillud di iffo per antiquiusfeoffamin* '9* 4E 3* 37 
tumt quam patir fuus tenuit manerium di A. di modo quiriute; and ll^garJ. II. 
thb was agreed to be a good plea without (hewing; of whofe 30 E 3 7. 
froffement he held by priority, but generally, which is worthy of * [ 393 j 
f)brervation* 

^ A. holds land of B. by pnority, and other land of C. by pofte- 8 E. 3* 57* 
riority, and in(eo(Feth D. of both: this cale is out of this ftatute, ^ ^' 3* »9- 
l^ecaufe h^ commeth to both the lands at one tune> foas he holds ^!^' « f^^V 

3 A 3 not BiaganLiiSt 
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not either of them per antiquius fioffamentum, fed per unum et idim 
fefiffam€ntum\ and therefore if he dieth, his heire within age» the 
lord which firil leifcth the body in this cafe (hall have it* 



CAP. XVII. 

ThLatincrejuflic' {^) non admittatur T N the circuit of the jufticcs an cf- 

de cauro ejjhnium de malo teSfi ( I ) foin de malo U£ii (baU not be from 

de tenemento in cjodein comitatu [l)^}!^ henceforth allowed for lands in the 

i7/^> quife facit effoniari^ veraciur Jit fame j(hire» unlefs he that caufed him- 

infirmus^ quia ft excipiatur a petentey felf to be effoined be fick indeed ; for 

quod tenens non ejl infirmm^ nee in if the demandant except, that the te- 

illojiatu^ quo minus yenire potuit co- nant is not fick, nor in fuch plight but 

ram juJUciariis^ admtttaiur ejus ca* that he may come before the jufticcs, 

lumnia. Et fi hoc per inquifitionem his exception fhall be admitted. And 

convinci pcterity vertatur illud effo^ if it can be fo proved by enqueft, the 

nium in defaltam. Ncc jaceat de ca^ eflbin fhall be turned to a default* 

tero illud ejfonium in brevi de re£io And from henceforth fuch eflbin fliall 

inter duos clamantes per iundan df" not lie in a writ of right between two 

fcenfum (4). claiming by one defcent 

(Fits. EiToin, 176. ZS69 iS/, iSS, 1S91 190. i^%, 193, 194. 196, 197. R^ift. 8.) 

SteMarlb. c. 12, We have before in generall fpcken of the five kindes of eflbtnes, 

, but referved to fpeak more particularly of this ktnde of effoine 

de male leQi in the expofition of this chapter^ as in his proper 

place. 

10 E. 3. eObine ( i) ^^ malo le3t\] This eflbine differeth froRi all other kindet 

V* of e^oines> for this effoine lieth only ad certuntdiem^ for he ought 

to appeare ad frimum diem^ i^c. et ad tertium diem si avera cefi 

effoine. 

And in this cafe he (hall have two eiloiners, and the one 
fliall caft the eflbine, and the other (hall fweare, that he faw the 
party fick, &c. 

The mifchiefe before this a£l was, that the adverse partie could 
not take iffue, that he that offered to be eiToined de malo le8i was 
in health, and not fick, and try it by a jury; but it was inquired 
by foure knights rctourned for th^t purpofe by the {heriffe,^/ifrr' 
languidus out non, and if they tound that he was not langiddus, thea 
he (hould have fifteene dayes after to appeare, fo as the party was 
delayed thereby fifteene dayes, and all the time before, and this 
was mifchievous: for remedy whereof this a£l provideth, that the 
party (hall take iffae, chat he is not languidus^ which if it be fo found 
3 H. 3, c(!bioe it fliall turne to a dcfauU; and if it be found that he is UmguiduSk 
^^^ then he ought to have time to appeare a yeare and a day, and be- 

fore he commeth out, he ought to have a writ de licemtiafttrgendi^ 
i^c. as it appeareth by the authorities cited in the expofition of the 
faid 12 chapter of Marlebndge. 

(2) lu iti/ierejif/lic\] Altnoueh juflices in eyft are here parti* 

cularly mentioned, yet this aA beiog a bcncficiall law to oufte 

i 4elayea 
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delay e$ U ukenby equity, and doth extend to die court of common 
pleas, 

i) * D# malo U^iJ] Sufficient hereof hath been fpoken, oihely 
-this may be added that this eiToine lieth not for an attourney, 
€ot no eflbine ihall be caft ibr an attourney but the common ef- 
foine onely. I 

(5} /># tetuwuHtis iu iodem com\'] This cflbine Je maio leSi doth 15 R- 3- ^<>ia 
onely lie in a writ of right right, and not in a writ of right in his ^9^* 
satore. 

(4) Chaiumtesper mndem Jejcenfim.'] This eflbine demdo leOs X5H. 3. eflbm 
M wholly oufted in a writ of right between two claiming by the '9*» '9*- »94* 
£unede4nt. ^ . * ^ 2oE.3.tflbii» 

As between two parceners either at the common law or by cnf* 
tome, &c. Bat if one coparcener claime the land by feoflment 
made by her auncefter in fee, now if the other coparcener deforce Braa.Lft.fi}.66. 
iier of this land in a writ of right brought againft her fitter, (he may Britton, fo. 190. 
be eilbitted demakUaiyZxA fo between two brethren: fo as this ^^^'i\^^^)}^ 
fiatnte is intended where they claime the land per'eundtm dejcin/um, 
mnd not where they derive their blood onely per tundem difcen/umi • 

for in the cafe put before where they daime by feverall titles* they 
may joyne the miie by graand affife, or by battell, which they can- 
not doe when they d^ by one defceat. 
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r^VM dehttum fuerii ncuperatum TX/'HEN debt is recovered or 

(i), vel in €uria regis recogni- knowledged in the king's court, 

turn (2), vel damna a^udicatOy Jit de or damages awarded, it {hallbe from 

£^ero in ele£Iione illius (3) qui ft qui- henceforth in the cleftion of him that 

tur pro hujujmodi debito^ aut damnis^ fueth forfuchdebt or damages, to have 

Jequi breve quod viceconC jieri facial \^^^ 2l vfiiX. oi fieri facias unto the (herifF 

di Urris et catallis debitoris^quodvice^ for to levy the debt of the lands and 

tonC liberet ei omnia catalla debitoris^ goods; or that the (beriff ihall deli- 

(ixceptis bobus et afris caruca) {%) et ver to him all the chattels of the debtor 

medietatem terra fua (6), quoufque ((aving onely his oxen and beafts of 

debitumfuerit levatum (7) per ratio^ bis plough) and the one half of his 

nabili pncium et extentum (8). Etji land, until the debt be levied upon a 

ijiciatur de illo tenenuntOy hdheat recu' realonable price or extent. And if 

ferare per breve nova dijj'efinay et he be put out of that tenement, he 

pojiea per breve de redijjeijtna (9 j, Ji Ihall recover by a writ of novel diffei. 

necejje fuerit^ fm, and after by a writ of redifleifin) 

if need be. 

Fleta, II. X. cap. 55. See the firft part of the Inftitutes, fed. 504. verb, per Elegit. (Hob. 57* 
J Biiiftr. 320. Dye.-, 306. 373. 3 Rep. la- 4 Rep. 65. 74. 5 Rep. 87, SS. 90. Fiu. ExtenCy i3» 
Fit2. Pruccltf* 51. Fitx. Ejcecut. 35. 37. 41. 46. 66. 85, &c. Raft. 7t. 337. Rcgift* 199. Cro. Car* 
44. 2 Leoflu %\. 8S.) 
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J 2. 34 H. 6.20. 
XQ H. 6. 4. 
Lib. 3. fol. 65. 
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At the common law where a fubjedl- fued f xecution upon a 
judgement for debt or damages, he flioald not have the body of the 
defendant, or his land in execution (unlefle it were in fpeciall 
cafes,) and the reafon of the law was : that the body in cafe of debt 
fliould not be deuined in prifon, but be at Hberty> mot onely to 
follow his owne affaires and bufmefTe, but alfo to fervc the king 
and his country when need fhould require; nor to lake away the 
poflcfljon of his land* in that cafe, for that would hinder the 
following of his hufbandry and tillage, which is fobeneficiall to the 
common wealth, whereof you may'readc at large in fir William 
Herberts cafe. 

But by the common law he fhould have execution in that cafe 
onely of his goods and chattels, and of his come, and other prcfent 
profit that grew upon his land, to which purpofe the law gave him 
two fevera!! writs to be fued within the yeare, one a levari facias, 
whereby the fhcriffe was commaunded, quo^^ de ttrriset catallis ipfius 
A.lt<varifac\ and the other called zjieri/ac^ which alfo was oholy 
dt bonis et catallis. 

Now the common law being underflood, let as pcnife the words 
af the aft. ^ r- H 

(i) Cum dibitum fuirit ncuperatum,'] That is, by judgefncnt 
m an adion of debt, or any adion wherein damages are re- 
covered. 

(2) Jut recoptitum,^,T\i2X is, by recognifance knowledged in 
any court of record that hath power to receive the fame. 

if two do kn9wledge a recognifance of C. 1. quilibet eorum info* 
lido, that is, joyntly and feverally, the conufee may fuc feverall 
/cirefac* againll the conufors upon this recognifance. 

A fpeciall recognifance may by cxpreffe words binde the lands of 
th« coir.uibr in one county onely, ' ' 

ii) Sit in eUaione illius ] Thia eleAion fhaH the cj^ccutpts or 
adminiflraiors of the plaintife, or reconufee have, albeit they bo 
*not named; and fo likcwife fhall the fuccefTor of the conufee have 
alfo : but the executors fhall not have execution of the judgement 
or recognifance in the time of the teflator, within the yecr, without' 
fuing zjcire facia} \ butotherwife it is of a flatute, &c. 

When the plaintife or conufee prayeth an elegiu the entry is 
quod elegit fibi executianem fieri de omnibus catallis, et medietate temri 
nnd the writ of elegit is ac cum idem H.juxtaftatutum inde editum 
(meaning thii ftatute) elegerit Jtbi liberari fro pradia^ zo. libris 
omnia caialla, et medi^tatem terra ipfius R. And therefore after the 
fuing out of the elfgit, the plaintife, that hath a judgement in an 
adlion of debt, cannot h^vc a capias, &c. 

(4) ^'"'' f^'^J'] Here ^nder thefc words is alfo the writ ef 
levari facias included. 

(5) f^el qjtod vicecom* liberet ei omnia Natalia, exceptis bobus et afris 
caruci^,] The maior and aldermen of London take a recognifance 
of 250 pounds to the chamberlain of the city of London, and his 
fuccefTors according to the cuflome fqr orphanage money; in this 
cafe the chamberlain for the time being may fue out a precept in 
the nature of an elegit to a ferjeant at mace, and minifter o^thai 
court to do execution upon this aft: and albeit the words qfthl^ 
flatute are, quod vicecomes liberet', yet being a beneficiall Jaw, by 
equity it is extendcjl 19 cycry other immediate officer to every other 
court of record. , 

If 
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* If the chattels be fufficient to pay the debt» and To may appear ^ Rogift. 299, 
to the (herife» whereby he may fatisfie the debt, then he ought not 

to extend the land for the refidue; and all this appeared! by the 
writ oi elegit framed upon this aft. 

(6) Et midietatem terra fiue,'] ^ This is to be underftood of the ^ 19 E. 2. Exe* 
half of fach land as the defendant had at the time of the judgement cut. 249. aH.4* 
given, or of the recognifance knowledged, unlefTe it be conveyed 42^^ ^V^VeI 
away by fraud and covin to deceive his creditors, contrary to the 3. Execut. 107! 
fiatates in that cafe provided. 10 E. z. Execuc. 

« A man doth knowledge a recognifance of 100 pounds to be J 37- 6^- 3- *5- 

paid at five dayes; prefently after the firft day he may fue an elegit 17- 7 E. 3- 7- 

upon this aft for 20 pounds, and have the moity of the land deli- ^ e?^!!*!'^ 

vered unto htm and when the fecond day is pad, he may have ano- 30 e! 3.26*50. 

xhevekgit for that 20 pounds, and have the moity of the remnant de- ix H. 4. 76. 

livcred to him, et fie de ceteris; for they be in eflFedl in nature of 9 H* ^- S^* 

feveraUjudgenicn^inla*.. L'* fls' at.. 

♦ And upon thefe words, medietatem terra Jka, the fheriffe hath ex- jbid. i»o. 16 £• 
tended a term for yeers, and the like. ^ 3. Fieri fac. 4. 

It is to be obferved, that the generall words of tSis aft doth not F.N.B. 267. b. 

takeaway the priviledge which the law giveth to any perfon; and Y'*** J*^*^**- 3' 

therefore no eUgit upon this aft ihall be I'ucd againfl the heir of in ubro'nwoper 

the cbnufbr during his minority. Flfher 8c Fiach« 

Upon the equall conflruftion of thefe words,, if the conufor be <ien. 
feifed of Black acre. White acre, and Green acre, and after the • [ 396 J 
judgement given, or recognifance knowledged, infeoffeth A. of 3iA(r.6. 3SAC 

White acre, and B. of Blackacre, and retains Green acre to him- 4:l>-*-f- 17«« 

fclf, in this Cafe he may have the moity of Green acre, and never ^'^^sYafe^**** ^ 

intermeddle with the reft: but he cannot extend the moity of the 44E.3.x6*7HL 

acre in the hand of any purchafer, except he extend alfo the moity 6.2. 29 A(r^37. 

•fall the land fubjeft to the judgement, or recognifance; and if he »9 ^'VS^ 

emit any, the extent fhall be avoided in an audita querela : for ^ Jf^*^***'^ 

where it is faid in books, that each purchafer ihall have contri- ^Um^ 
btttion in that cafe, the meaning is, that fuch extent of part 
ihaA be avoided, and all the land extended and equally charged; 
and fo it is if Green acre defcend to an heir, the moity thereof 
may be onely extended, without dealing with any of the reft: fo 

likewife if there be two or more conuiors, the lands of them all 29 AfT. 37, 

mail be extended; and hereof you may read at large in fir J?^.^'.^^* 

William Heiberts cafe, all which are juil and righteous expo- HerbcrucaL 

iitions. ubi fapra. 

(7) 9j!^qH« dehitumfuer le<vatum,^ The elegit framed upon thefe 1 3 E, 3. Scire 
words, iaith, tenendum ut Uberum tenementum, quoufque' debitum pra^ fac. 17. ziK.]* 
4&Si* inde fuer^ levatumi and ye: whenfoever the party pav and 3^- '7E.3.43. 
iatisfie the debt of record, he fhall enter into his land : and to it is ^^^^^^ ^^ ^^^*J^ 
when the tenant by elegit is latisfied by th<J ordinary extent, the ^I'^^yExltat* 
tenant of the land xnay enter. But if it be in refpeft of any cafuall 3 1. Regift. 209. 
profit, to avoid the extent he mufl: have z/dre/ac' in refped of the Folwooda ca(^ 
inceruinty. *»*>i f'»Pf«- 

(8) Per ratiMahili precium et extentum,] Per ratiomahile frecium 
doth Ttkt to goods and chattels, and rationabile extentum referreth 
to lands. 

And hereby is implyed, that this apprifement and extent upon DicraMar.too, 
the elegit moft be found by enqucft of 12 men, and fo returned of p^!j^g^*Jf^ 

That 
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I $ H. 7. 1 $.9 H. That fhall be faid a reafonable extent, which is found by the oath 
7. 9. iz Afl.44. q£ 1 2^ mg^^ ^j^j returned by the (herife^ and filed, and there can be 
44 E.^v^io. "^ re-extent granted upon furmife, that it is more then the half ia 
Temps R. 2. PI. value, Or the like, becaufe it extendeth onely to a chattell in lands i 
nit. tit. Extent, but before the extent be filed, the court may examine the caufe, and 
1 5 E. J. Scire if there be found fraud, deceit, or partiality, they may flay the 
IxtcnVi ^ \^ E* ^^'"S of that writ, and grant a new. 

%!\M^ 17. 2& ^"^ ^^^ 22 R. 2. 165. in dower, and in cafe of free-hold in IHSU 

£.3. Recov«ry 13 £. 2. fol. 74. b. the Cafe of the hofpitall of T. z/cirefadoi 
m value »2. granted for the furplufage upon a return m value., and delivered to 
7 H. 4. 19. zx ^Yit (herife by btdfere fac* ad 'valorem^ for that it concerneth an in« 
t6^'Dier6E!*6! ^"^"ce, and fo it was adjudged. Note the diverfity, the 
73. Regift. Ju. tenant by iiegit may for reafonable caufe hold over the oidinary 
die. 13, 14.20* courfe of the extent, * by a reafonable, conHrudion upon thi9 
•i9t»-Ew- Eatute. 

*8*Aflp 7 (9) ^'^ hrive nova dijftifin<e^ et per brrve de ndijiifitat kcJ] 

F.N.B. xSo.!, T^® words of the writ of tlegit (as hath been faid) arc, tenendum uf 
liberum tenementttm, iffc. becaufe this flacute giveth liim remedy by 
afiife, 6cc, but he hath but a chattell, and no freehold; and there* 
lore it is faid,yf tjiciatur: and the writ faith fimiiitodinary, ut liberi 
Uxtmettt*^ in refped of the afiife, &c. 

This branch doth give the afiife to the tenant by tlegit^ and yet 

his executors or adminillrators (hall have it by the equity of thi^ 

• ad; and fo (hall. the executors or ad minifirators of tenant by fbtttte 

merchant, and tenant by fiatute ftaple. 

C 397 3 ^ ^^^^ ^cc° ^ record of a judgement in the raign of E. %. that the 

Tr. I $ £. 2. CO. afiignee of a tenant by elegit ihoold not have an afiife by the purview 

Tl^rs^"'' ofthiaftatute, 

eafcf " *"**" Tenant by fiatute merchant of lands, which the conufor had iq 

Mkh. 31 £. T. ^^ ^^S^^ ^ ^^^ ^li^i brought an affife upon this fiatute, the tenant 

coram Rege pleaded ancient demefne, &c. and fo found, &c. and yet the plaim- 

£bdr. Ranulp. de tife had judgement; and the reafon of the judgement given m the 

HuntingfeW* record is thu. Licet nuaurium fradiS* fit de antique dominic$ cwona^ 

it tenementa in eodem maneriQ exiftentia per par*vum hrenfe tantumpla-" 

dtahiUa^ et pradi^ Ranulpbus Huntingfeld in cegniti$ne pnediS* 

quam fecit prad* L infiatutQ Migavit tenementa pr^td* infitmma ejuf- 

dem cognitionis, qua quidem Migatio naturam eorundem temmentorum 

non mutatt nu eft ad prajudidum dominie aut exbaredationem tentnm 

tium^ ex quo tenementa ilia per oiligationem prad* Jblummodo oner at el 

+ 7 H 7 I H c -^^ adcertum tempus^poft quod tempus re*verti debsnt prad* Ranulpbo et 

fol. io5rAlden« uxorifiut exonerata^ tenend* ut print ^ ^c. Confideratum eft^ \£c. 

cafe. ^y this judgement three things aK to be obferved ; i . that lands 

• 22 Aff". 45.11.5. in ancient demefne may be f extended by the ftatute de mercato- 

"**'Air ™Lf ^l^f"* «»*« 13 E. 1. 2. That ancient i}emefne is • no plea in afiife 

8 Art. '^.^K^^ brought by tenant by ftatute merchant, upon this ftatute, 3. That 

Afr.9. i2Afr. in an afiife of novel dijeifin (which \% fefiinum remedium) ancienf 

xS. a E. 3.42. b. demefne ihaU be tryed by the recognitors of the afiife. 

4i£3-2.4'>^- 

3.23. 3 a 6.47. 
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CAP. XIX. 

/^TJM pojl mortem alicujus deceden^ TX/'HERE AS after die death of a 
^ its tnujlati (i), et obtigati (2) perfon dying inteftatc, which 

cUquibus in debito (3), bona dtueniant is bounden to fotne other for debts the 
ad ordinarium difponend^ (4), oblige^ goods come to the ordinary to be dif-. 
fur de aeiero orainarius (5), ad r/- pofed; the ordinary from henceforth 
fp^udendum de debitis quatenus bona fihall be bound to anfwer the debts as 
dtfun^'t fuffciunt. Eodem modo quo far forth as the goods of the dead will 
executores refpondere Unertniur^Ji tef^ extend, in fuch fort as the executors of 
tanuntum fecijfent. the fame party fhould have beea 

bounden, if he had made a tefta* 

mem. 

(Dyer, 232. 5 Rep* 83. Fits. Brief, 822. Fits. Execttt*77.) 

(1) Dtcedenth inie^aii,] There be divers kindes of in teftates, one ^^'j^-^f'P^ 
that make no will at all, another that make a will and executors, ^^^"^r^ ^** 
and they refufe ; in this cafe he dyeth qua^ inteJiatiiSf and thefe are 
within the parview of thi;* adl; therefore the ordinary is the perfon 
whom the law appotnteth to have the charge or adminiftration of 
the.gQods and chattels of the party that dyeth inteilate, or quafi in" 
i€fiaiu$% and juHly did the law in this cafe appoint the ordinary: 
for the law prefamed, that he that had the care of his foal in his life 
time, wonld after his death have care of his temporal! goods and 
chattels, to fee them well difpofed and adminiilred. 

And this ad was made n affirmance of the common law, 17^.2. Br. Yss. 
as hereafter upon the expofition of fome parts of the zBl ihall h5-3-5S-"E* 
appear. ^ ^ r ^ ^,^^^.^n^.^ 

(2} EtM'ga/i.] This is notonely intended of an obligation or ^ .^^ 11H.7. * 

deed in writing, but howfoever he was charged in law, as for rent n, F.N.B. 120. 

upon a leafe, or upon an ajumfjsf, or the like. lib. 5; f<*^ '3- 

And after it is faid in this chapter, obligeiur de cmero ordinar\ ^"'"s^Eli" r. 

where obligeiur is not taken, that he fhould be bound in an obliga- **" ««*47« 
lion, but that he Oiould be charged, or fubjed to an adion. 

(3) Indebuo,"] Thisafl. is not onely intended of that which is 

properly a debt, but of all duties, covenants, or juft caufes of adions« [ 39^ J . 
filch as might be brought againil executors. 

(4) Bona deveniant ad ordinarium di/ponend*,] Unleife fome of 
th^ goods or chattels came to the hands and poileffion of the ordi* 
nary, he was not to be charged by the common law; but if they 
came to his hands, and he would neither adminifter and pay the 
debts and duties himfelf, nor commit them over to the kin and 
friends of the inteftate that would, the comnvon law did charge h*im» 

and (bdoth this a£t which is made in afHrmance of it. n 

If a man dye inteftate, and a ftranger taketh the goods, the ordi- 7 H. 4. iS. 
nary (hall not have an adion of trcfpaflc for taking of them (unleffe 
he had taken them into his pofTeffion.^ But the executor oradminif- 
trator before feifur^ may have an a6Uon of trefpaiTe. 

Neither 
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Neither can the. ordinary have any adion ofdebt* covenant, or 
any other adtion which belonged to the inteftate; but thofe to whom 
the ordirary commit adminiftration may have all thefe afitona 
by the flatute of 31 £.3. but before that fiatute^ there was no 
remedy by law given to the adminiflrators to recover cbofe things ia 
adlion. 

* But by the common law, an aflion of debt did lye againft the 
adminiilrators, but it was by the name of executors untill the (aid 
flatute of 31 E. 3. 

^ If the ordinary take goods of the intcftatc, being out of his 
diocefle, he (hall not be charged as ordinary by this af^/b^caufe he 
taketh them of his own wrong, and not as ordi[aary, in which right 
he is to be charged by this aft. 

If it be demanded what interefl the ordinary hath tn the goods of 
tbeipteftate, which come to his hands; it is anfwered, that he hath 
fach an iuterefl as the adminiflrator, to whom adminiftration is 
committed durante minon ^tate extcKtaris^ ad opus ^ commodum, et utili* 
totem ipfiiis executoris^ et non aliter^feu alio modo. So as the or- 
dinary may adminifter for the good of the inteftatc, but cannot give 
tiie goods of the inteflate, or do any thing to his prejudice. 

(5) Obligeturde caetero ordinarius,'] Ordinarius ; this word in the 
kw of England, in the ufuali and common fenfe fignifie^h a biftiop, 
or he or they that have ordinary jurifdidion, and is derived ah ordine, 
to put him in minde of the duty of his place, and of that order and 
office that he is called unto ; and this was the wifdom of antiquity, 
that names of men in great places (hould put them in minde (as 
often as they were named) of their duty : as the treafurer of Eng- 
land to have ipeciall care of the kings treafure; and they 
that had places in the kings principal! courts of juflice are called 
juftices to put them in continuall memory to do juflice, etjic de 
cateris. 

< In this ftatate ordinarius is not onoly taken for a biftiop, but 
every one that is in loco epi/copii as gardeins of the fpiritualties, and 
fuch as have peculiar and exempt ecdefiaflicall jurifdi^ion, and be 
imniediate officers to the kings courts of juflice : and not onely an 
ordinary or gardein of the ipiritualties, or others that be in loco 
ordinarily that of right are within this ad, but alfo fuch as 
ufurp the place, and are in pofleffion by wrong, are to be charged 
by this a£t. 

^. If goods of the ioteflate come to the hands of the ordinary, and 
hedyeth; although the words be [obligeturde catero ordinarius'} 
yet his, executors or adminiilrators (hall be charged in an adtion o4 
debt ; for when this adl bindeth the ordinary, by confequent his 
executors or adminiilrators are bound. But if the ordinary commit 
adroiniilration to one, and he taketh the goods into his pofTeffion 
and dyeth no aflion lycth againfl his executors. 

* If the ordinary take goods into his hands of the inteflate, and 
after commit adminiftration, and the ordinary retaineth the goods, 
he ihall be charged^ notwithflanding the committing of adn 
miniilration. 
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CAR XX. • 

r*tJ M jufliciarVt in placito mortis '\X/'HEREAS thatjufticesinaplei 

anteeejUbris confueverint admittere of mortdauncefiory have ufed 

rrfp^Jionetn ( i ] tenentis^ quad pttens to admit the anfwer of the tenant^ 

nm eji propinquior hares (x) anUcef- that the plaintifF is not next heir of t e 

Jin-isj de cujus thorU tenementum piti-^ fame anceftor, by whofe death he de- 

tur^ et hoc paratus eft per ajjifam in' manded the land, and is ready to 

quirere : concordatum efi, quod in bre^ enquire the fame by aifife; it is 

vibus de confanguinitate^ avo, et pro* agreed, that in writs of cofinage, aiel, 

avoy quafunt ejufdem natura^ admit" and befaiel, which be of the fame na- 

tatur ilia refponfio^ et inquiratur^ et ture, his anfwer ihall be admittted and. 

fecundum illam inquijitionem ad judi-^ enquired, and. according to the fame 

sium procedatur^ inquifition they (ball proceed to j udgo« n 

ment. 

f leta, Ii. 5. ca. 8. 

(i) Confueverint admittere re/poi^em.] Hereby it appearcth, 
that admiffion aiid allowance of the juftices ought to be bolden for 
law, and (b it is affirmed by this ad. 

(2) ^odpetens non eft profinquior bieresA It is to be anderftood 
that the entry in an affife of mord' brought for (example) by P^ 
agsdnft R. of 20 acres of land in S. is according to the words of the 
writ affi/a venit recognofcere fi * O. pater P, cujus bares ipfe eft^ 
fuitjei^tus in dominicofuo ut defeodo de ao acris terra cum pertinentiis 
in $. die quo cbiit, Et *Js obiii infra 50 anuos jam uliime elapfos ante 
tefte hrevis* Et ^ Ji P^propinquior hares ejus Jit* 

Thefe three points in this aflife of mordauhc' ihall be inquired of 31 £. i.Mord; . 
by the recognitors of the affife^ albeit the tenant make default, and 5^* 
no iflue be joyned thereupon : but fo it is not in the writs of aiel, 
befiuelj or cofinage ; for they are no affifes but writs ofpracipe quod 
reddatfZsA therefore if default be made therein, judgement (hall be 
given by default, as in other writs of pracipe quod reddat^ without' 
inquiry of any point of the writ: the thrqe points of the aHife ar« 
hypotheticalli the demandant affirming nothing, and the words of 
the other three writs here mentioned are categoricall ; pracipe A. 
quodjufte^ iff r, reddat B. unum mejfuagium^ l^c* de quo W. a*vus pra* 
diS"* B. cujus bares ipfe efttfuitjetfitus in dominicofuo ut defeodo die 
quo obiit ; now quod petens non eft propinquior bares is a deniall of one 4 V. i.Monf. %%. 
of the points of the writ of mordaunc*. 8 E. a. ibid. 41. 

Ahd it is to be undcrftOod that when the tenant pleadeth in barre *^* 3^-9 ^- ?• 
of the affifc, as matter of record, or a releafe, or warranty, or any ^^\\^c Ko^^ 
other barre that is out of the faid three poinu of the affife, there 3.8. zAff. 10. * 
the tenant beginneth his plea with qffifa non, ^c. and therefore the 8 Air. 17, '14E. 
triall of that iffue is peremptory, and the affife fhall never inquire 3^ord.8. 19 
of any of the pdints of the writ; but when the tenant faith, that he ^J* \' *'* ^| , 
is ready to heare the recognifance of the aflifc, he catnnot fay aj^fa ^.3/ '^ '^^ 
nouy for that (hould be repugnant to his owne faying; and if hce 33E.3.M0H. 
iay that he is ready to hcarc the recognifance of the affife of one of 34- a7H.8. 14* 
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the poiflts of the writ, or trarerfc one of the points of the writ, yet 
the court ix officio ought to enquire of them all : and fo it is if the 
tenant pleade in abatement of die writ, or vowch, and the demand- 
ant counterplead the vowcher, and thefe pleas bee tried, or ad- 
judged for tlie demandant, ycc the points of tne writs ihall bee 
enouired, and ought to bee found for the demandant, or t\{^ he 
(hall not recover. 

Now the mifchie^^ before this ftatute was, that in the writs of 
aiel, befaiel, and coiinage» the tenant was not admitted to pleaid» 
that the demandant was not heire to him, upon whofe dying feifed 
the writ was conceived, but he mu(l (hew who was his next heire» 
which now by this a£i he need not to doe, but yet he may plead 
the like plea> as he might have done at the common law as he did 
in 6 £. 5. 
irirror»c«5.( $• But heare what the Mirror fpeaking of this aft faith, Leftatut dt 
aUofwer un manner de exception infemhlable aSlions nefuit my miftier 
daver eftre ordein Jinon pur negligtnce desjuftices^ car chefcun affirmati-vi 
eft encounter able dejon negative al peril d I deliverant. 

If the tenant faith, that he is ready to heare the recognifance of 
the aifife, he cannot give in evidence that the demandant is a 
baflard, but he ought to have pleaded the fame. 

(3) AnteceJJoris,] This antecejfor in a writ of mordaunc' is in- 
tended of the father, mother, brother, (ider, uncle, aunt, nephew^ 
or niece of the demandant, and of no other. 

(4) ^^/unt ejufdem nature,] The diifcrence betweene the af- 
fife of mordaunc', and thefe three praecipes appeareth by that 
which hath been faid, and yet in fome refpeft the words of this adl 
that they be ejufdem nature are true. 

For as the writ of mordaunc' faith. Si O. pater P. cujus b^tri$ 
ipje eft i fuit feijitue in dominicoftio ut dt feodo de io acris temt cum 
fertinen^ in S. die quo obiit. So the words of the writ aiel be, De qui" 
bus N, a^us pradiS:* P» ct^us bares ipjk eft,fuit/eiftius in dommcoftta 
iU de feodo die quo obiit, iyc» 

( 5 ) £t ftcundu illiam inquifitionem ad judicium procedatur, ] Herein 
is the difference between this plea in a(rife of mordaunc', and the 
other writs; for in the a(fi(e of mordaunc' the red of the points of 
the writ, as hath been faid^ (hall be enquired. 

But in the writs of aiel, befaiel, and cofinage, the triall of this 
i(rue is peremptory, and thereupon the court (hall proceed to judge- 
ment as here is exprefled. 
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QXJM in Jiatuto edlto apud Glouc* 
( I ) contineatury qmdfi quis dimi^ 
ferit terram alicui ad reddend^ valo^ 
rem quart a partis ten* vet major isj 
habeat ilU qui dimifity vel ejus hares 
(pcfiquam ceffatum fuerit a folutione 
per biennium) actionem petendi ten* fie 
dimjjum in dominico. Eodim modo 

ioncor^ 



'Yy HEREAS in a ftatute made at 
Gloucefter, cap. 4. it is con- 
tained, that if any leafe hrs land to 
another to pay the value of the fourth 
part of the land, or more, the leflTor, or 
his heir, after the payment hath cea(ed 
by two years, (hall have an adion to 
demand the land (b lea(cd in demean. 

la 
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tnunr datum ifi {2)i quodji qyis deti^ In like manner it is agreed, that if 
neat (3) domtno fuo (4) fervitium de^ any withhold from his lord his due 
bitum et confuetum per biennium^ ha- and accuftomed fervice by two 
heat dominus aSlionc-m pttendi ten* in year?, the lord fhall have an adion 
dominico (5) per tale breve. to demknd die land in demean by 

fiich a writ, 

Pracipe A. quodjujie^ lie. (6) reddat B, tale ten*^, quod A, de eo tenuit per 
tale firvitiumy et quod ad prad^ B. reverti deheaty eo quod pradiRui A^ in fa-^ 
cwia pradi£him fervitium * per biennium cejfavit ut dieitm 

Et nonfolum in ifto cafuyfed in cafu And not onely in this cafe, but alfo 

di quo Jit mentia in pr^diSlo Jlatuto in the cafe whereof mention is mad^ 

Gkuc^ fiant brevia de ingrejfu haredi in the faid ftatute of -Gloucefter, writ* 

(7) p^tenti fuper haredem' tenentemy of entry (hall be ^ade for the heir of 

et fuper eos quibus alienaf fuerit hu* the demandant againft the heir of the 

jujhwdi tenement unu tenant, and again .t them to whom fucb 

^C 401 ] lands fliall be aliened. 

Gloc% cap. 4. , (6 Ed. 1. ftat. i.'c. 4. Fitz. Brief, 249! 169. 6.H. 7 f. 7. Fit*. Ceffavit. i» s^ 
3,4.7,8.17.21 ai. 3o-3»»33i34»35-45>46. 50, 5I-54- 8Rep.iiS. Fit*. CeffaTit^ 42, iIaA^ 
154. Rcgift. 237.) 

(1) Cumin/taiutoeditoapudGIouceft^^ StzJ] The fktute of G^ouc* 
is mifrecited for {fvelejus hares] are not in that llatute. 

!• Hereby it appeareth that the ftatute of Glouc* extended 
dnely, when apon the creation of the tenure a fee farme was re« 
fcnred, the deteinment whereof was more prejudice to the lord 
then common and ufuall rents and fervices, and Therefore that a£C 
was not extended by equity to other rents, or fervices. 

2. That albeit the ftatute of GIouc' mentioneth a deed, yet if 
the fee farme be referred without deeS, that a£l extended to it, 
for here in the recitall of the adt no deed is mentioned, fo as that 
fiatote is extended to all fee farmes. 

3. Here it is faid eodem modo concordatum^eft, quod Ji quii detineat 
domino fuo Jir^ittum debitum et confuetum ; and if the ftatute of Glouc*' 
had not extended to fee farmes without deed, then fhould not a 
c^'a^it lie for other fervices upon this a£b, anlefte they had been 
rderved by deed, by reafon of thefc words, eodem modoy i^c. 

(2) Eodem modo concordatum eft^ &c«] fiy thele words this a£l 19 
fi> incorporated into the ftatute of Glouc'; as the letting of the 
land to He frcfli, the tender of the arreragcs, finding of furety, Ac, 
are to be applied to this aft concerning other fervicea, 

(3) Si fuis detineat,] Thcfe words extend as well to bodies po- 3 I, 3. ig, 
fitiqiie or incorporate, either fole or aggregate of many, as to 

naturall perfons; alfo to feme coverts and infants, unlefTe the infant 41*2. Cut In 
have the land by defcent, and then although the ccffer be in his ▼*»" *». lib. ST. 
time, he ftiall have hi» age, for that by intendment of law he knows htiJfcJfr *n oV 
aot what arrerages to tender. g^ Cojnbs cafd 

If a villein fcife and the lord enter, no ceffa*y'tt fhall lie againft 34E.3.b«.924r 
the lord for the cefter by the villein. 

(4) Domino fuo.l 1 his is not intended onely of a lord that hath 3iE.i.«flav. « 
anellate in fce-limple in a feigniory, but of fuch alfo tharhave an «9« " E* •cf' 
eftatcuilc,or any cllate for lile derived out of afee-iimpie^ but he f?!l^' *^f*^' 

*^ KOtit 36. 43 i* 
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in the reverfion (hall not have z.ce]faivit a^ainft the donee in taile dr 
^naot for life^ for he in the reverfion is not dominus within thii 
fiatnte. 

If the tenant ceafe by one year, and the lord.graunt over hit 
feignibry, and then the tenant cea^e another year, neither of them 
n dominus within this adl. Lib. 2. fol. 93. Binghams cafe. 

See the expoiitlon upon the ftatute of Glouc' cap. 4. what feN 
vices are intended within this ftatate, 'vix. fervices aixnuall, as rent, 
foit, and the like, and not homage, or fealty, or the like, for this 
a6l faith /^ iienn/um, which im pi ieth annuall fervices. But thi^ 
ad extendeth not to rent ferVice created upon a fee farme, but 
a ceUanjit upon a fee farme mull be conceived upon the ftatute 
of Gloucefter, for which purpofe there be feveraJl writs in the ' 
Regifter, 

(5) In dominico.] It iVas the wifdome of a undent parliaments 
to comprehend much matter in 'few words, as in this cafe, if the 
tenant made a leafe for life, or a gift in taile, and a ceffer was by 
two yeares, in this cafe a cejjaniit mould be brought againft the te- 
nant for life or in taile,*and fuppofe that he in revcrHon did hold of 
him, and that the tenant for life, or in taile did ceafe: and fo if the 
tenant was difTeifed, and the diffeifor ceafed, the writ of ceffanit 
fhould fuppofe that the diiTeifee did hold, and that the dilTeifor did 
ceafe : and likewife if the tenant by whofe hands the lord was feifed 
of his fervice made a feo£«ment in fee, the writ of ceffanjit fhould 
fuppofe that the feoffee ceafed, and that the feoffor did hold of him, 
etjic dejimilibus: and the reafon of thefe and the like cales was, for 
that the lord by his cejja.'vit was to recover the land in domimco\ and 
therefore thefe writs were framed and allowed accordingly : and for 
the fame reafon, if there be lord mefne and tenant, and the tenant 
peravaile cdafe by two yeares; the lord (hall have a r^^'z;// againft 
the tenant (for a ceffavit doth not lie of a rent) and fuppofe that the 
mefne ceafed, 

(6) Pracipe A, quodjuftij &c.] Here is the writ oic^avit framed; 
now the great qbjedtion upon that which hath been faid, how the 
cefTer can be alledged in the tenant, againfl whom the pr^cip$ 
is brought, and the tenure alledged in another, when the writ 
fo formed doth fuppofe him, again fl whom the crffanjit is 
brought, to hold alfo of the demandant: the anfwer is, that the 
writ formed by this a£l is put but for example, and feeing that, if 
fuch writs, as are above faid, fhould not be maintained, no cejffavit 
ihould be maintenable at all in thofe cafes, therefore they have 
been adjudged to be good. ; 

Here is a writ in a new cafe framed by this a£lt, and therefore 
the adt is not to be recited, (as often. we have obferved before) but 
the forme prefcribed is to bee purfued ; but in a ceifavit upon the 
ilatute of Glouc', the flatute is rehearfed, beCaufe there is no forme 
of writ prefcribed by that aft. 

(7) Fiant hre<via de ingr^ J^igredi.] A cejavit is properly 
called ire<v€ de ingrejfu^ when it is in the fer» or in the per et 
tut. 

Certain it is that the heirefhall not have a cefavit for a cefTer in 
the life time of the auncefler, becaufe thif heirc cannot have the 
arrerages which the tenant in the ceffavit hath power to tender, 
and therefore this a£l is to bee intended of a cefler in the time of 

th9 
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the heke, otheru-ifc the a£l (hould be contrary to itfelfe, which in 
all ejcpofitions is to bee avoided. 

And (o it is of the aunt and neece, they fhall hot joyne for a cefief 33£.3.iibi Ai.^ 
In the lime of the mother of the neeCe, but for ^ ccffer in the time P'«* ^-N*^* »^* 
of both of them xh6 cejavst doth lie. "P'** 

Se the flatute of io £• i, ftatutum de gamleito in London^ Vet. 
hla^na CbartafoL 122. where it is iaid, implacittntur de gamUtto^ FIeta,1.2«ca.4f. 
which is a kinde of ceffawt, for gamel or gabble, or gabel in one of 
the fenfes is taken for cen/us, rent, &c. and gamelUttum is as much 
to fay, as to ceafe, or let to pay the rent, brtve de gamelletto in Lon- C^n^m Rcge 
deaefi bre'ue de cejfamit in biennium, He. fro redditu ibtdem^-Quia teni' P»'ch. 17 E. 3. 
mtntd/nerunt indiftringibiUa. ^"^ ' 39- I^n-» 
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f*^V M duo vel ptures ieneant bof- ^^X^HEREAS two or more do hold 

cum ( I ), turbariam^ pifcariamy . .wood, turf-land^ or fifhing, or 

W alia hujufmodi in communi (2), other fuch thing in common, wherein 

nhfq'y hoc quod aliquis fciat fuum fepe» none knoweih his feveral, and fo re of 

rale^ et aliquis ewumfaciai vqftum ( 3 ) them do wafte againft the minds ot the 

€$Htr4i vduntatem alterius : moveatur other, an a£bion may lie by a writ of 

c^io ter breve dc vafto. Et habeat wafte ; and when it is come unto judge- 

difeniUnsy cum ad judicium venerit^ ment, the defendant fliall choofe cither 

eUHionem (4) capiendi partem fuam to take his part in a place certain, by 

in certo loco per vie*, et per vifum^ et the fherifF, and by the view, oath, and 

facrajjfy ac aJTignationern vicinorum ad affignment of his neighbours fworn 

he eleff et juratorum : vel quod con- and tried for the fame intent, or elfe he 

cedat (5) quod nihil capiat de ceetero fliall grant to take nothing from 

in hujufmodi in bofcoy turbaria^ et aiiisy henceforth in the fame wood, turf- 

nifi fecund' quod participes Jui capere land, and Tuch other, but as his part- 

voluerint. Et fi eligat capere partem ners will take. And if he do choofe 

fuam in certo locoj ajjignetur ei locus to take his part in a place certain, the 

vajlatus (6) in fuam partem^fecundum part wafted (hall be afligned for his 

quod fuit antequam vajium fecit. Et part, as it was before he committed 

eft tale breve in hoc cafu : fcil cum A. the wafte. And there is fuch a writ 

it B. teneant bofcum pro indivifoy B. in this cafe, that is to (ay, cum A: CsT 

fecit vqfiumy He. B. tenant bofcum pro indivifoy B. fecit 

va/ium, H^, 

FIcU, lui. ca. XI. See the firft part of the Inftitutes, 323.. (stt £d» 3* ^29* Fits. WaftCi %^p 
56. I Inft. 200. Rcgiff* 76.) ' 

(1) Jtojcnm, Secy Tlas fL€t extendeth not to caftles^ houfes, or .Regift.7^* «3 
other places for the habitation of man, for one joyntenant, or tenatit v'^'^^^"^' ^^ 
in common might have had for reparation of them a writ de repa* '• • • '*^' ** 
rations faciend*. 

(z) Teneant, He. in, eommuni, Sec] Thefe words daincludeafwell ay^-^il* 
joyntenaiits as tenants in common, for both of chem hold'Vy communi, 21 £. 3. 29* 
and fo do old books and records terjn ihem both:- but though the *^ *• 3- 3?- 
generally of thcfe words do extend to coparceners^ yet in good 

U^ lusT, 3 B COriftru^tio^ 
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conftmaion diey are not wttbin the purview of this a£t, bec&afe 

thtf were compellable to make pamtion; for this ad extends 

not to them that had remedy by the common Iaw» as hath been (aid 

before* 

• This word [tmmmi'l doth imply a free-bold at leaft. 
f .K.l)b 49. S9-^ ^ parfon of a charcn being tenant in common with another fhalt 
SI E. 3. 29. have an z€&bn of wafte upon this ftatute ; and it is holden* that an 
3E.»«WaAes5. tiftion of wafte upon this a£l is maintainable between joyntenants* 

or tenants in common for lives« and yet the words of the writ be, 

a/ exb^trulationem. ^ ^ 

S^E.}.). If woods be given to two, and the heirs of one of them» he that 

hath the fee ihall have an action of wafte opoii diis ftatute, for no 

other adion of wafte he can have. 

But if woods be letten to two^ die <fne for fift» and the other 

for veefs» tbty are not witUn this ftatute, in refpedl of the faid 

Viomumumt, 

(3) Faeiat va/tumA What (tmli be fud wafte or deftraffion in & 
tenant for ]xft. Sec. fiiaU be laid wafte within this ad. 

HMtuu defnulims^ am mi j^t^ ^muriu ekffimeM^ &c.]| Here 

the defendant hath eledion, either to have his nart in certain, and 

to take the place wafted as part thereof, or that he ftndeth fuiety to 

take no more then belongs to his part. 

I 4^4 J And the defendant hath at this day a further eleAkm, either X0 

31 H s*cap. I. i^y^ 2Q adion of wafte apon this ad, or a writ of partition by the 

(4) CwcedtaJ] That is expounded, that he findefuch convenient 
' furety, as the court fliall allow of. 

is) 4jpf^^^^^ <^ ^'^ 'uaftatus.^ This is not literally to be 
taken, for it may be, that the place wafted is more than his portion, 
therefore it mnft be underftiood of to much as belong to his 



part. 






CAP. XXIIL 



JJABEANT ii cmUrQtxuuUra FXECUTORS from henceforth 
^' (i) brevi di C9mp&l9j 9t umiem fliall have a writ of accompt, and 

aaktumy €i prociffian [%) per iUud die fameaftionand procefc in the (aine 

hrtve^ fuaU babuit nurttaa^ it habi^ writ as the teftator might have had if 

retfi vixijfit. be had lived. 

(Fits* Esecaton, 97. 4 Ed. 3. c 7. 15 E^ 3. ftit $. c. f*) 

7 B* 3*62. 19 S. By the common law execntors fliould not have an adloki cf ae« 
^0^ iTT' ^f ' ^^^^ ^^ ^ account to be made so the teftator, becanfe the accoont 
30. u Ubii'n^ "*^ "* privity: for remedy whereof this ad was made; but per 
m Acowmt. Af'^si mureaioriim an adion of account did lye for eiseaitors. Tha 
F.N.B. 1 17. b. fncceftbc of a prior, or the like fiioold have an adion of account for 
3' B. 3. 7. gn flfieount 10 be inade to the prcdeccffor, becanfe the houfe never 
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dyeUu 
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(1) &Rrr«/«fv/,] AdminUlrators had do aAion untill the ftatate 3<^- %-^?' n* 
of 31 £. 3. No adion of account was given to the executors of if ^'^^ ^I'J' 
executors till the ftatote of 15 E. 3. But this aft of 25 E. 3. as to jg^ ,Te.I/ 
the adion of debt> covenant, &c. therein mentioned, is but in Zwcut, xoo, 
affirmance of the common law. 

(2) Eaude aaiotu it proceffkmJ] The heir in focage dyeth before 
the age of 14, his executors or adminiflrators fhall have an adion 
of account prefently, and yet the heir himfelf (hould not have an 
adion before 14, but the ftatuce faith, tandim aaiomm, and not md 
iitm umpm. 



CAP. XXIV. 



JN caphus in qi^tbus concedttur bnvi 
dt canctUaria di fa£lo alicujui^ de 
c^tero non rectdant quenntes a cur* 
{1) regiifine remedio (l), pro eo quod 
Umminf tramfertur (3) ^ ur.o in 
ali'unu Et in regiftro de cancdlaria 
(4) non ifi inwnttem ^liquod breve in 
l/l§ ca/u fpiciaU^ ficuti de muro^ domoy 
mercato (5), conceditur breve fuper 
£um quV levavit ad nocumentum (6)« 
£t ^ transfer aiur domus^ murusy et 
his Jimilia in aliam perfonam^ breve 
non deneget* : fed de catero cum in uno 
xafu conceditur breve j in eonfonili cafu 
fimili remedio indigente^ ficuti priuSy 
fiat breve {j)^ ^efius eft nobis A. * 
qu9d JB. injuftcy &ff. levavit domuniy 
murum^ tnercatumy et alia qua funt 
ad nocununtum liberi tenement* fui. 
Et ft hujufmodi levata ad nocumentum 
transferantur in aliam perfonaniy de 
caterofiat breve fie : queftus eft nobis 
J. qtid B. et a levaveruntj .(^r. 
Eodem miodo ficut perfona (8) alicujus 
tcclefta (9) recuperare potejl commu-* 
niam paftur' per breve nova dijfeifina, 
EodiM modo de catero recuperet fuc^ 
cejir fuper dijffiifitoremy vel ejus hare^ 
ifemper brevey quod permittaty licet bu^ 
jufmodi breve prius in cancel/aria non 
fuerit eomeffunu Eodem modo ficut 
conceditur breve utrum aliquod tenenC 
fit libera eleemofina alicujus ecclefiay 
vel laicmnfeodamy tale fiat de catero 
breve uirum (lo) lit libera cktmoftna 

*f405j talis 



TN cafes whereas a writ is granted 
out of the chancery for the h&. of 
another, the plaintiffs from henceforth 
(hall not depart from the king's court 
without remedy, becaufe the land is 
transferred from one to another. And 
in the regifter of the chancery there 
is no (pecial writ found in this cafe^ 
as of a houfe, a wall, a market, but 
the writ is granted againft him that 
levied the nufance. And if the houfe, 
wall J or fuchlikcbe aliened to another, 
the writ (hall not be denied ; but fronx 
henceforth, where in one cafe a writ 
is granted, in like cafe, when like re- 
medy falleth, the writ (hall be made 
as hath been ufed before : queftus eft 
nobis A, quod D. injuftcy isfc, levavit 
domumy murumy mercatumy et alia qua 
funt ad nocumentumy ^c. And if fuch 
things levied be aliened from one to 
another, the writ fliall be thus : queftus 
eft nobis A. quod B. et C. levaverunty 
c^c. In like nunner as a parfon of a 
church mayrecovercommonof pafture 
by writ of novel dijfetfiny likewife from 
henceforth his fuccefTor (hall have a 
quod permittat againft the diffeifor or 
his heir, though a like writ were never 
granted out of the chancery before. 
And in like manner as a writ is granted 
to try whether land be the free alms 
of fuch a church, or the lay fee of fuch 
a man, even fo from henceforth a writ 
fliall be made to try whether it be the 
362 {^^^ 
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talis tcchfia^ Del alter tus ecclejiaj in free alms of this church, or of another 

^fu •quo libera eUem^Hna unius ecclefia church, in cafe where the fre« alms of 

traraferatur in pcjpjftinem alterlus ec- one church is transferred to the pof- 

khjia, Et qudtiefcunque de catero feflion of another church. And when- 

€^4nerit ( 1 1 ) in cancellat*^ quod in foever from henceforth it (hall fortune 

0719 4c^tt reptritur hreve^ et in confi- in the chancery, that in one cafe a writ 

niiU Qofu ( la) tadente fub eodimjure^ is found, and in like cafe falling un- 

€t fimUi indigente renudi^ ncn rtperi^ der like law, and requiring fike re- 

tur : ctnccrd^nt cierici (13)^ ^^«- medy, is found none, the clerks of the 

€eUaria in hr4vi faciendc^ vel attermi^ chancery (hall agree in making the 

ment fuerentes in proximum parliament writ; or the plaintvf& may adjourn it 

tuMO, : et fcribantur cafus^ in quibus until the ne^t parliament, and let the 

coiuordart non poffunt^ et rtferant eos cdes be written in which they cannot 

edpfdximttmparliamentum(i^):ctde agree, and let them refer themfelvcs 

c^^nja jurifperiicrum fiat hreve^ ru until the next parliament, by confent 

c^nUagat de catero quod curia domini of men learned in the law, a writ 

regis deficiat (ijj) conquer enti^us in (hall be made, left it might happen 

jufiitia pirquirxndom after that the court (hould long time 

fail tominlfter juftice untacomplaiji- 



(Haft. 4.C5. 
3W- 14 B^. 5 



ants. 

. Raft. 441. €R. 2. c. 3. 9 Rep. 55. Raft. 538. Regift. 32. Raft. 419. Coke pU» 
\, 17. Raft. 123. Fits. Entry, 3. T, 6. 10. 6z. 64. 67* 68, 69. 74. i Inft. 54. b.) 

4 Air. 3. Before the making of this aft, an aiCfe of nufans did not lye againfl 

4 E. 3. 36. }j'i,n that levyed the nufans, and againft his alienee; fo as by the 

loL '^ Pcn-^ alicnaiion of the wrong doer, the affife of nufans failed: and he, to 

^..u'^i^'c ci^ wliom the nufans was done, was driven to his quod permittat (which 

was a writ of right in his nature, wherein was great delay) againll 

the alienee; and the reafon thereof was, for that there was no 

writ of aflife of nufans in the Regtfter, but that fuppofed 

that the tenant in the afCfe Uvavii, which is remedied by this 

na. 

(l) De catero non recedant querenies a curia regis fine rcmedio.'] 

This is an ancient maxime of the common law, and the reafon 

thereof is, ne curia regis deficeref in jujtitia exhihenda^ fo ds in one 

court or other the party injured fhould have juftice. 

Braft.1. 4- ^0. (2) ^ curia^ &c] The makers of this ad knew well, that the 




li. $. £ol. 181. houie, wall, or other nufans, not onely when it was in the hands of 
I'carjui caic the wrong doer, but in the hands of the alienee : but this^adl doth 
give the tenant of the free hold as fpeedy a remedy by law, as is the 
allife of ifoW^^^^'which was ever counted^^/»«9f remediumi 
£ 406 j and yet if the wrong doer reform the nufans before the affife, or 
qucd permittat brought, the action lycth not; howbeit, if the party- 
had any particular lofTe by the nufans, he fhall recover damages 
therefore in an a£lion upon the cafe^ n$ querentes recederent a curia 
fini romedio, 

(5) Tenement um fransfertur,] Transfertur is a more general! 
word th^n alienetur» for aUenaro is regularly intended of the afl of 

thf • 
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the party » bvt transfnre coroprehendetfa alfo ads in law^asde/cenfe^ 
cfcheats, and the like: and therefore if two coparceners lenic a 
Auians upon their ground; and one dye, fo as her part defcend 
to her heir, the affife of nufans is maintainaUe againft th^ 
aunt as a wrong doer, and the neece at a tenant of a moity, which* 
oioity is transferred, but not aliened to her, and i^ if the alienee • 
dye feifed. 

(4) In r^giftr9 de eoftctJJaria.] This is a book of great i-Ptrroftfte 
antiquity and authority in law, whereof in another place I have *»*ft't'^e»» <«^» 

fpoken. - ,, . . , »r ^ ^ i- ^1. Preface to t^e> 

(5) Dsmercaf0,j Here it is to be ofofenred, tJMCt if one hatfta book o£ n jiJBLe* 
market, either by prercription, or by letters patents of the king^ port& 

and another obtains a market to the nulans of the fonner •B»a^.)K4*lok. 

market, he (hall not tarry till he have avoided the letters patents 235- Bcinf.159^ 

c^the latter market by courfe of law, but he may have an aflife of ^^^i^' *• ^•*^* 

nafans. IIhXK^ 

Note there be words in the grant of a market, ha fwdnmfit ad b |>j^(^)| ^%^x* 

w^cianentum alter ius mercaiL CoramRcge^thc < 

And note that fairs arc taken within this law, for every ihir is P^'o^ «>^ Tjne- 

a market, but every market is not a fair. I^Vl^f^* 

• Now in what cafes a fair or market Ihall be faid to be levied to c f Leca,.!.^. c.27. 
the nufans of another, you may read in oar old and latter books, GlamT. >i. 9. c4 
this oneJy that hath been faid is fufficient touching this point, for il li.i^ ca.^ 
die ttnderftanding of this a^. r^ ^' ^ 

(6) l4e^a^it ad mcumentum, &c.] * A grant of a fair, &c. Nifi 4 G^n7.'u. i«. 
fy ad nocumentum feriarum <uicinarumj where ad nocwnentum firiarum p.,. ^4, Ac. 

is pat but for example; for if it be ad iUi^ddarnnum, either of the Brad.ii. 4. fo^ 

king, or fubjed in any other thing, the fair ihall be revoked. aji,&c. Flcta, 

* No€umentutn eft triplex i \,pMitwmfru€ generak. 2. Commune. ^wtVrU.S^'^ 
y. Pri'vatumJi'ue/peciaU. a H. 4.11!* 

Puhlictany ad nocumentum totius regni; iommapte, ad ammutu mocW' ii H. a. Sj. 
numtum tranfeuntium\ privatum^ to a hoofe, a mill, &c. 19 £- }• 3^ 

* It is true that a private nufans may be committed thre^ a?"^^'f 
manner of wayes; i;/a. Faciendo, non facUndot ptrmittendo, et non ^s.t^'J^l^ 
firmitfendo. ' S AC 3 j ArrTit 

• By this word ii^a^t-, and thcfe words in the beginning of. 4* Ait 15. liE. 
the chapter, de/a^o alicujus, it appeareth that this aft onely ex-' 3'3»- I'iE-a* 
tendeth to nufances that are committed by doing or diftttrbing;/'l/^^r375- 
f»r, for not doing no affife of nufans lyeth, but an adion upon th^ ^^ ^^Ibii.iicr 
cafc. F.N.t i83,»g4l 

' Though the word kva<vit is onely here, and in the writ (hereyi Regi.f.45j. 

mentioned) ufed, yet txaltavit, deexaita'vitjohftruxit,ohftmpa<uityarc' 9^^^ »9- 

tavst, di'uertit^.i^c, nzy proftra*uit, which is the opposite loUvaviu 1 1« E^i*!mu 

&c. are within this ad. * «rmn'i5. 30 F* . 

(7) C«w iff UM cafu conceditur hn^og^ in co/mili cafufimiU remedio z. Quod permit.' 
in^gite^Jicuii prius^fiat kre^ueA See hereafter in this chapter con- tatio. ^zE. i. 
cemiug this rule. ' ' Co^JI^*"** 

(8) Et>dtmmod^fieutip€rffma^hzJ\ » A paribn of a church ihall 3^t!!^rB^74^ 
have a quod permit tat of a common in the right, and alfo in nature of tit. Qjod per- ' 
a moidanc', &c. becaufe the parfon had an inheritance in the com- micucS. 4 £.3. 
non in the right of his church. 3^- 43 ^' 3- ^S* 

But of a nufans done in the time of the predecefTor againft the pS'^' '' <.. 
difleiibr or his heire, being an injury aiid wrong, no quod permittai ' f ^07 1 
liid lie in that cafe before this fbtute, as it plainly appeareth by this l^ MX . 

3B.3 a^ 
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Clan.l. 13.0.113. 
Braa.l.5.f.%86. 
Brtu fol. 13^ 
55. 65. 

Fi«tt,L5.c.S9* 
&ft6. ii£.3* 
Tttfit utru^. 3. 
Jirft part of the 
Inftit. fe£t. 646. 
Caftumier de 
KMnn.ca. 115. 
AoB. 3. Jnrii 
utnims. t9H.3. 
ibidem 16. 
SE.3.60. $£.3. 
Juris utrum 9* 
i9R.ft. ibid.iy. 
Bra£t.l.5.f4i3* 
Fleu,U2.ca«xa. 
Lib. 8. f. 48,40* 
John Webs cak* 
Firft i>art Inft. * 
60. 67* 



3tE.t.Vre,874. 
3S £. 3« I3> 



firft part of tlie 
Inil. fed. 67. 

lib. 8. f. 48,40. 

John Webs cale^ 
F)eu,l.2 ca. fa. 
21 £. 3. fol. 38. 



Li. 8, ubi foprSa 



JB. X. Entry 8. 
.K,Bk 2o6« f« 



a6 it felft» tnd the reafoo was, for that there was no writ in the 
Regifter in that cafe. 

(9) P^J[ona alicHJus teelifi^J] Thefe words doe include vicars* 
prebendaries, &c. and all other ecdefiafticail perfons which could 
not have a qnod ftrmttat in the like cafe before the makine of 
this ad; for private perfons, though thty had but aft eftate 
taile they might have had a fuod permhtat^ an4 therefore no 
provifion was made for them, but onely for paribus of a churchy 
and the like. 

(10) Brevs tttrumJ] A juris sttmm did lie at the common law 
for a parfon againil a lay man, and for a lay man againft a parfon» 
but no juris utrum did lie for one parfon againft another before 
this ad, becaufe it was the right of a church and no lay fee. And 
the words of the writ at the common law were au^t Imcumfiedum^ 

If an abbot hath a parfonage appropriated to him, and aliens tho 
glebe of the parfonage, his fucceifor (haU have 9. juris utrum, which 
ne hath as parfon, and not as abbot. 

A parion or chaplain of a chappel, which comes in bf admiffion 
and inftittttion, fliall have a juris utrum, becaufe he hath no other 
remedy; otherwife it is of a gardein of an hofpitail, a prior, and 
the like, becaufe they may have a writ of right. 

(11) £t au9tiejamque sveuerit.] This is a mfoft excellent and 
neceflary rule, for before this ad the jufiices did pundually hold 
themfelves to the writs in the Regiftef, becaufe they could not 
change them without ad of parliament; (as elfewhere hath been 
faid) therefore b;^ thb ^nerall law it is notably provided for ex- 
pedition and adminiftranon of joftice, that as often as it (hould hap - 
pen in the chauncery, that in one cafe there is writ (in the regifter 
of the chauncery) found, and in like cafo happening under thie 
fame right, and needing the like remedy, a writ is not found, let 
the clerks of the chauncery agree in making of a writ, or adjourne 
the pbintiffe untill the next parliament, &c. But now let us perufo 
the words. 

(12) Cofi/mili ca/u,] Altliough there be a fpeciall writ grounded 
upon this ftatttte, called by the pardcular name of a writ in confimili 
tt/m, yet many other writs (though thev bcare not the name) arc 
grounded upon this ad, as it appeareth m our books. 

(13) CoMcordiut cUrici.] And albeit that we have treated of thia 
in another place, yet for the underftanding of thefe words, fome- 
what ihall here be bid* 

Thefe tliat here are called clerici, were at this time, and before 
called alfo mag^i cancellari^e, and were aflbciated to the lord chan- 
cellor; of whom Fleta faith. Cm afficientur clerici hvutfti it csrcum-^ 
JptAi, dominie rtgi jmrati% qm in ligiAus it coH/uituJimhus AuglicauiM 
n9titi4im babeant plimanm, quorum officiumfii fupplicatioues, it quinlas 
conqueriutium mulin it ixamiuan, a iis Jupir quulitmtibui isiiuriarmm - 
cjlpi/krumi Mitifu^ rutUiiium ixbibiri pir brtvia ngis.' 

And thefe writs agreed upon by tbefo mailer clerks were 
called ufi^ifiralia$ for .difiindiou iake, between bnvia /cruuua 
d^ cur/u, and thefe called maffftraltA, bnt hereof more hath bieea (aid 
in another place. 

^nd. v>^ne fpeciall note is to be taken, that this general! law 
extends n9t onely to writs at the common law, bnt to wriu alia 
grounded upon ads of parliament; for czvnplcj the ftatute of 

Qlottccfic^ 
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Gloqoefter dock giirt a writof entnrin cafeoTilieoatioitbf lentilt 
in dower, to be broagbt in the life or temmt in * dowj^r, which there- $S*x M Htgrm^ 
mpon is called a writ of entry in ojfit frrmfii now upon thele gene- >' ^^' ^^trx 
rail words writs haire been framed in t»i^U caJU^ that is^ wheie ^ A' \^ ^** 
tenant b]r the enrtefie, or tenant for lile doe alien, but it nafl be i?x6a tE.^ 
hi cmJSmili cmfk with the ibitnte of GkweiEer; fas where that Ib^ %'j^%%.y,^ 
tute fpeaketh of a reverfion, a renunder is not in fm^/Bmili at/u, 99 ^ ><> 9* 3f» 40^ 
ibme doe hold, that a reverfion m affisnatiMe, diough it be biit At 2^^ ^ "l 
fife, u within the aO. S FiS. 

(14) JetirmimMi fuenwia 9/qi in fnxumm fmrSamtfihmJ] ao/.k jiE*s* 
Matters of great dimcalty were in auncielBt tioK nfoally ad* lnttf§i^ 
joomed into parliament to be reiblved and decided there, ViaA.ii»t.ciibs» 
whereof Bra£ton faith, Si alifma tm/M et rncmAstm mir/irim, Brimiy^i^s* 

fiii9htwtc fomantwrjudtcia in reJfeQn tj^ue 4ki mngnsm enriam, nt f,i,%t\'^ 

Hi per confilinm cwri^ Urmimturt: and this agrecth with Ottv booka m l.^. 31. 3^ 

fnm time to time. te 33£. 3. 

And hereof there be infinite precedents in die rofs of par- ^^2m^^'^^ 

liament. Fide the ftatote of 14 £« 3« cap. 5. fee 22 B. 3* > & ^^%jS^v^ 

2 H. 7. I ^ 15^49- 3» £-3* 

To which end parliaments were often hoIden>* king Alfired si.3$,i7£.> 

or Alured did ordain by anthority of parliament, that for ever 3S*^4o>^V 

twice a yeare, or oftner, if need were, in ^e of peace a par* fjt^v^^/ft^ 

Kament fhould be holden at London: pmrparlmnenterjfter k ^mdtL gs^ ijwiwclMf * 

ment delpeefle de DitUt cement gents Jegarderent de peeber^ viverent im 119.. x^H. 4. 4» 

fmiet, receiverent drutfer eertein ^get, et Joints jndgemente^ oS wbooi if H. 4. 34* 

d.epo«f«ng. 'J^th^^ 
AngUmmfic regjnm regens, nt nemfmt US 
Antea texJunUis, afuaiit f^eetmiUne* 

And in an ancient chronicle I reade of him, Alnrednt eieerrimrin'^ Id hSAonatll- 
genii frineepsetdodijpmus totvmqne novnm ei n/etns teftsunentnm in enl^ aifi^lib»ft.f^3t» 
giam AngUca gentis tranfinutavitp He. 

In the raigne of £• u parliaments were riery frequent^ 
and often hddes^ and for the moft part one parliament in two 
yeares. 

King Edw, 3. ordmned 1^ authority of parliament, that a 4B.3.ca.94. 
parliament fiiould be holden r^ery year once, or more often, s^^J-o^m^ 
if need be ; to what end ? for maintenance and execntion of lawes. 
and for redre£e of divers mifchiefes, and grievances which dny ly 
happen. 

(15} ^uqd euria damini fegis deficidt, &c.} For it is a role is W»at«u5t* 
hm, qned curia regis non debet d^cere ^msfuerentUm injtj/Htiti etp^ 
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jS^UIJ nan eft aliquod breve in 
^^^^^cancellariaj per quod querentes 
babent tarn fejiinum remedium ( I ), 
ficut per breve n%va dijfeifina^ domi- 
nus rex voluntatem habens ut ceteris 
fat jff/iitiaj et quod dilationes (2) in 
placito communi amputentur et abbre- 
vientury concedit quod breve ojpfa 
710V a diffeiftna locum ha be at in plu^ 
ribus caftbus quam prius habuit (3). 
Mt concedit quod de e/ioveriis bofci 
(4), projicito capiendo in bofcOy de nu* 
cibuSj et giandibusy et aliis '^ fruSfibus 
colligt-nd* (s), de corrodio (6;, liber a^ 
tione blodiy et aliorum vi^lualium (7), 
ac necejfariorum (8) in certo loco an^ 
nuatim rccipiend* (9), tolnetOy trona^ 
gioy pajfngio'i pontagio^ pannagioy et 
his Jirnilibus in certis tocis capiend* 
(10), cuftodiis bofcorum^ parcorumyfo- 
rejiaruniy chacearum^ warennarum^ 
portaruniy et aliis balivis (lij, et of- 
J: ill in feod* ( li), jaceat de cahro 
^ipja nova dijfeijina, ,Et in omnibus 
Jttpradi^is caftbus modo confueto fiat 
breve de libero iei* (13). Et ftcut 
prius j acuity et io».um habuit in com^ 
fr^nia pajiura: ita de catero locum 
habeat irt ccmmunia turbariay pijca- 
riay et aliis commun' hisftmilibus (14)5 
qua quis I aba pcrtinerites ad liberum 
te'['tmentumy vcl ettam ftne ten* per 
fpecfd I j(.L^um, ad mtrus ad terminum 
vita. In caju etiam quando quis te^ 
n:nis ten* ad terminum annorum^ vel in 
cujhd* iliud alienat in feodo f 15), ^/ 
per illam alienationem transfertur li^ 
• berum ten* in ftoffatumy fiat remedium 
per breve noia dijfeifina* Et ha- 
heantur pro difteifttortbus tarn ille qui 
feoffaty quam feojfatus : ita quad vi- 
' vente altera eorum locum habeat pra- 
ai^um ireve, Et ft per mortem per^ 
Jof arum ejjl{ rfjik*diu n per pradittum 
brtve^fiat remedium per breve de in- 

trejfuj 



PORASMUCH as there \s no! 
writ in the chancery whereby 
plaintjfFs c;in have fo fpcedy remedy, 
as by a writ of novel 'difieifin j our 
lord the king, willing that juftice 
may be fpeedily miniftred, and, that 
delays in pleas may be taken away or 
abridged, granteth that a writ of nor 
vel difleifin (hall hold place in more 
cafes than it hath done heretofore; 
.and granteth, that for eftovers of 
MTOod, profit to be taken in woods by 
gathering pf nutSj acorns, and other 
fruits, for a corody, for delivery of 
corn and other viduals and necef- 
faries to be received yearly (in a place 
certain) toll, tronage, paflage, pon- 
tage, pawnage, and fuch like, to be 
taken in places certain, keepmg of 
parks, woods, forefts, chafes, war- 
rens, gates, and other bailiwicks, and 
offices in fee, from henceforth an af- 
fife of novel diffeifin (hall lie. And 
in all cafes afore rehearfed, according 
to the cuitomed manner, the writ 
(ball \^z de libero tenemento\ and as 
before times it hath lien and holdeii 
place in common of pailure, fo (hall 
it from henceforth hold place in com- 
ninn of turf-land, fifhing, and fuch 
like comifions, which any man hath 
appendant to freehold, or without 
freehold by fpecial deed, at the leaft 
for tertn of life. In cafe al(b when 
any holding for term of years, or \vi 
ward, alicneth the fame in fee, and 
by fuch alienation the freehold is 
transferred to the feoftee, the remedy 
Ihall be by a writ of novel diffeifm, and 
as well the feoffor as the feoftee (hall 
be had for diffcifors, fo that during the 
life of any of them the faid writ (hall 
hold place; and if by the death of 
the parties remedy happen to fail by 
that \vrit, then remedy (hall be ob- 
tained 
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^rejfu {if>): et guamvis fuperius fiat 
nuntio (17^ de aliquibus caftbus^ de 
fuibus locum non babuit prius breve 
nova dijpijina^ non propter hoc credat 
aliquU illud breve mn competere^ ubi 
prius competebat, Et licet dubtta- 
vertnt quidam^ utrum in cafu quo quit 
pafcat dlierius feperale (18), fieri po- 
terit remedium per pradidum brevcj 
teneatur pro certOy quod in cafu illo 
per pradiSfum breve bonwn et certum 
eji remedium, Caveant de catefo illi 
qui nominati fiint diff'eifitores (l9j> 
quod non proponant fiaijas exceptionesy 
per quas captio aJfiJ4g differatury di~ 
cendo quod alias tranfiult ajfifa de 
iodem ten* inter eafdem partes^ vel di" 
cendo et mentiendoy quod breve de al* 
tiori natura^ pendet inter eafdem partes 
de eodtm ten*y et fuper his et coifimi^ 
libus yjocent rotufosy vel recordum ad 
. tuarrantumy ut per illam vocationem 
ofportare pojfhit vejiuramy et levare 
redditusy et alia proficua ad magnum 
detriment urn querentis. Et quia prius 
aliam pcenam non babuity qui hujuf" 
modi faifas exceptiones mendaciter pro* 
p'Juity nift tantii quod poji mendacium 
Juum convi£lum proceffum fuit ad cap- 
tionem affifce: dominus rexy 
[ 410 J cui odiofa funt hujufmodi 
falfa exceptionesy Jiatuit 
quod Ji quis dijfafitor nominatus 
perfonaliter proponat illam excepiip- 
'nem ad diem Jibi datum^fi defecerit de 
warranto quod vocavity habeatur pro 
dijjeifitore abfjue recogmtione affifay et 
rcjlituat damna prius inquifitay *uel 
pofi inquirenda de duplo: et nihilo^ 
minus pro falfitate fua puniatur per 
prifnam unius annu Et fi ilia est^ 
ceptio proponatur per balivumy non 
propter hoc differ atur captio offif^y 
nee judicium fuper reftitutione ten* 
(20), et damn* : ita tamen quodfi do- 
minus illius baliviy qui abjens fuerity 
poftmodum vetiiat coram jtt/lic^y qui 
'ajf^am ceperinty rt offerat verificare 
per recordumy vel per rotuldsy quod 
ojfih alias tranfivit d^ todem ten* inter 
' " eafdem 



tained by a writ of entry. And al* 
bcit that above mention is made of. 
fome cafes wherein a writ of novel 
diffeifin held no place before, let no 
man think therefore that this writ 
lieth not now where it hath lien be- 
fore. And though fome have doubt- 
ed whether a remedy be had by this 
writ in cafe where one feedeth in the 
feveral of another, let it be h«d for 
certain, that a good and a fure re* 
medy is given in that cafe by the faii 
writ. And let them which be named 
difleifors beware from henceforth that 
they alledge not felfe exceptions, 
whereby the talcing of the aflife may 
be deferred, faying, that another time 
an affife of the fame land paifed be-^ 
tween the fame parties, or faying, 
and falfly, that a writ of more high 
nature hangeth between the fame 
parties for the fame land, and upon 
thefe and like matters do vouch rolls 
or records to warranty, to the end 
that by the fame vouching they majr 
take away the vefture, and receive 
the rents and other profits, to the 
great damage of the plaintiff. And 
where before none other pain wa$ 
limited againft him^ that falfly had 
alledged fuch untrue exceptions, but 
only that after fuch falfc furmifes 
difprovcd the affife (hould pafs; our 
lord the king, to whom fuch falfe ex« 
ceptions be odious, hath ordained, 
that if any being named difTei'ier do 
perfonally alledge the exception at 
the day to him given (if he fail of the 
warranty that he hath vouched) he 
(hall be adjudged for a difleifor with- 
out taking of the aflife, and fhall re- 
ftore the damages before inquired of^ 
or to be inquired after, to the double, 
and (hall neverthelefs have a year's 
imprifonment for his falfhood. And 
if that exception be alledged by a 
bailiff, the taking of the aflife ihaU 
not be delayed therefore, nor the 
judgement upon the reftitution of the 
lands and damages, Yec neverche- 

lefij 
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ufiim partes J Vif qttod qumns alias 
Jls retraxit de hrsvi confwiiliy vil pla* 
eitusn pin4eat p$r breve de alihri 
watura: fiat ei breve de faciende ve- 
nirefuper hoc recordusn. Et cum il- 
hid babuerit^ et videant ju(lic\ quod 
resordum ita ei fmffum valeret ante 
jmRciusrij quod per illud excluderetur 
^rens ab actions fi^^Jiatim faciant 
jfuftic* fcire parii^ qua prius recupe^ 
ravity qu^ fit ad eertum diem^ ad 
fftf/n rebabeat defendens feifinamfiiamy 
4t damna^fi qua prius jolvit per prim 
smm fudieitufiy pmul cum damuis qua 
iabuit pofi primum judicium reddif : 
firtf ei refiituaniur in dupk^fuut fii^ 
praditiumefi: et nihiJosmnas puuiatur 
ille qui prima recuferavity per prifo^ 
sufsso fecundum dtfcretienem ju/Uc*^ 
Modem modo fi defendensj contra quem 
iranfivit ajffay infiia abjentia oftendat 
ehartasy vel quiet* cJam* (21)9 fuper 
quarum confeitione nonfuerunt jurat^ 
examnfit nee examinari poterunty pro 
ofqued de ois nenfiebaf mentio in pla^ 
oitand^y et probaiiiiter ignorare potue^ 
stunt confe£fionem bujufmodi Jcripto- 
If urn i juftic* vifis fcriptis Hits faciant 
fiire parti^ qua recuperavit^ quod fit 
etd eertum diem coram eis : et venire 
fnc* jurat* ejufiiem ajfifa^ £t fi per 
Weredi^um juratorum (22)) vel forte 
fer irrotutamentum Jerttta ilia veri^ 
ficaverinty puniatssr illey qui ajjifam 
ses^etravit contra faHum fuumy per 
pcemm fupradiSlanu Nee capiat vie* 
de catero bovem a diffitifitoy fed a dif- 
ftifitore tantum (23). Et fi plures 
fint dijfeifitores in uno brevi nominatiy 
nihilominus de uno bove fit contentus 
(24); nee exigat bovem nifi de pre^ 
iio y.Sf velprecium (25), 



lef8> that if the mailer of fuch a bai-r 
Itff that was abient^ come after be- 
fcNre the (ame juftices that took tb^ 
ailife, and offer to prove by record or 
rolls, that another time an affife pafC- 
cd between the fiune parties of the 
fiiine land, or that the plaintiiF zX 
another time did withdraw his fuit in 
a like writ, or that a plea hangeth by 
a writ of more hieh nature, a writ ot 
venire facias fliaU be granted luita 
him to caufe the frme. record to be 
brought} and when he hath the iaroct 
and me juftices do perceive, that die 
record £0 (hewed by him woidd have 
be^ b available before the judge- 
ment, that the plaintiiF by force of 
the (ame fliould have been barred of 
his a^ioo, the juftices (hall prefently 
caufe the party to be warned that 
firft recovered, that he appear at % 
ceitam dsy,. at the which the de- 
fendant (hall have asain his (ei(ui and 
damages (if be bcKure paid any by 
the tirft judgement given) whica 
(hall be reftored him to the double^ 
as before i^ faid % and alfo he that (ird 
recovered (halt be puni(hed by im* 
prifonment according to the ai(cre«^ 
tion of the juftices. In the (ame 
manner if the defendant, s^ainft 
whom die affife pafTed in his abience^ 
(hew any deeds or relea(es, upon the 
making whereof the jury were no( 
examined, nor could be examined,^ 
becaufe there was no mention made 
of them in pleadings and by proba* 
bility might be ignorant of die mak<« 
ing of thofe wnungs ; the juftice$ 
upon the fight of thofe writings (hal) 
caufe the party to be warned that 
recovered, that he appear at a certain 
day, and (hall caufe the jurors of the 
(ame affi(e to come; and if he (haU 
veriiie thoie writings to be true by 
the verdict of the jurors, or by in«v 
foUment) he diat purchafed the affiie 
contrary to his own deed> (ball be 
punifhed by the pain afore&id. Anc^ 
the (beriff from heocefordi (ball not 

tate 
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take an OBC oF Ae difleiiisey Imt oF d» 
difleiibr only; and if there be many 
difleilbrs named in one writ| yet fbm 
he be contented with one ox; nor 
Iball receive any ok but of v.a. pric^ 
9r the value* 

(Kcgiftt 1969 *e» 8ReM5. Pits, AfT. ijl Pks. ATO«vry» X4ft. llaft.*^,lte, Co. pit. 6o. 
Eegift. 197. FiU. AO: 61. 94. 1 XI. 114. 167. tia 316. 33a 430. 45s. Fia. Aff. 395. Fits. Brief» 
790. Bro.£l^t.»o. Bia diflelfia, S6. X05. Raft. 67. itH.4.^ Hob. 95. i|H. 4.f.49, 
«2 £a. 3. f. 4. 30 Id. %» f. IS. Fits. Record, 3S« Bro. Goveitf 3c. i Roll. 91. Rdlw. 131, 13s. 
Tits. aL 5. IS3. Fits. Certificsu, S» 3> 4- 7> <• '^ F.N,B, lii, A^ Haft. IIO. Rcfift. soo* 
f7B.3.f.a8. xsH.4.f.9. 7H.4.f.45, Fits. AflC 41^.) 



(1) Tamfefiimm rm§iiuM^ The affife of novel dlflbiCn It not f 4II ] 
wXy maxim fefiiwmt /id maxim hiuficUdi riMndium, iof mMJKf 

caofes: 

1. The defendant (hall not be effingned. 

2. The defendant (hall not caft a prate£lion» 

3. He ihall not pray in aide, but of the king, 

4. He (hall not vouch any ftranger, nor any party to the wiiti 
ynlefle he enter into warranty maintenant. 

c. The fame law of receit. 

o. The parol (hall not demor^ either for tfc nonage of the plain* 
fife, or the tenant* and for divers other caofes. 

(2) Ui cekris fiat jufiitia^ it fuod dilatiMiJ, &C.1 This con- 
cemeth the common-wealth, for ixftdit nipuhUcat ^t fit finis litium \ Xtpdi, 
and the duty of every good judge, for iom judicis ifi litis M^ JL^i^^^ 
riauri. 

(3) Ifpl^riiut cafiha ftiam frius iahiit.} It is to be obftrved, 
that at the common law there were bat two forms of writs of aififo 
of novel difleifin in the regifter of the chancery, that b to ^, an 

afiife di UUro ttmwuittOg aM an affife di communia frnftnra for bis 4^ «• ^^' 4Sr« 
cattell, &c. which was fo neceflary, as without it his free-hold 3S ^(T ^ ^'^ 
could not be manured : and the amfe di liinn timtminto did lye of ' * ^^ 
hottfes» land, rent, and other things which lay in render, whereof 
a fraHti did lye at the common law; but of all profits mfrnuUr, 3iI.i.Afl:44cw 
which confided in iapimdi, cMgtndif ia^iMdi, ncipiiM^,it ixirnrndi^ 4 ^* *• ]^' 449- 
an aflife of novel diSOfeifin did not lye at the common law ; but the i^V^ i^. 37a. 
party was driven to his fuo4 firmiUats in which was great delay, ^ 

and they which had but an eftate for li& could not maintain that 
writ : therefore this iH doth give in 4II the faid cafes ^ fpeedy 
remedy by an affife in lieu of the f W ftrmiitat, fo the faid profiu 
were to be taken or had im arti locii and therefore theft wordi, 
i» flitriius cafibui^ He* are verified* 

(4) Di ifioviriit bo/ci.1 Thefe (u by this ad appeareth) confift ti^- 5* fdU «$• 
in cafiiadon ^^ ** ^^' 47* 

Of this word ^fimfmum, and of the feveraU kinder thereof, I 4S.U*9-^o-'«<« 
have fpoken at large in other places, 

(5) Di mneiius^ tlandihus» it aliis fiuSUms tJUgiHditJ] Thefe 
and the like confift in cMgimdi^ and are to be taken in woods: 

tioimtdum ifi qmd fiJ> wcmiM birhagis, Mom contimtur glant^ it id9Q Bnft.U«4*as() 
4im^i gLauHs, it ptfim ixcludsmiur porci, it taprM^ nifi ad hoc Jpi^ 
iidfiitir agatur, fid t^kat bobwu fomtiufmami fkudiimm nomim 

i^ittintwr 
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eontimntur gUns cttftanea^ fagina, feus et nuces, et alia fiutj; qu4f edi 

et pa/ci poterunt prgeter berham, 
Tirg. Geo. 4. J^fc de concujj[a tantuni pluit ilice glandis, • 

44£. 3^ 24, 25. (6) De corrcdio,} This being a reafonable fuflenance for a man, 

coniiiletk in Jbaiendo, as by the writ de eorrodi» bahind* ap* 

peareth. 
Sii Vb" ^ti ^"^ *^^^' ^^^ *^ fpeaketh de corrodio, yet an affifc fhall be 
jf^ Wc s c c, nijiinttincd of the-part of a corrodie» but therein alfo are dive rfitios, 

as you may read, liit^. 8. in Jehu Webs cafe. 

(7) De. liberatUmhladorum, et alicrum <vi3ualiunt.'\ Thcfe confifV 
in recipiendo,^s belonging to a corrodie. 

(8) Je idiorum ttecejariorum,!^ Thcfe alfo confifl in recipiende^ 
as things qu^t pertinent ad 'vi^ium, 'veftitum^ et babitaiionem 
bominis. 

[^41^ 1 (9) Iv^^iyto loco onTiuatim recipiendis,"] Note this claufc, in certa 

loea^ extends to eftovers, and all the profits aprendgr, and not to 

the claufe of offices. But yet the office mufl be in certo loco^ which 

^ho Webs cafe, is fo to be underftord, as albeit the office be removeable, .yet it 

•*>» "»P'*- muft be in certo loco'y when the affife is brought. 

( loj Tolneto, trcnagio, pajagio, pontagio, pannagto^ et biis Jfmilihuf 
hi certts hcis capiend*^ Thefe confifl in capiendo, and of thefe yoi» 
may read at large in Jehu Webs cafe, ub'i fupra. 
7^' J- ^3- *E- 3- (11) Cuflodiis bofcorunti par corum, for eft arum, chacearum, 'warren^- 
a?' i8*E°i %n, *^«^> portarum, et aliis bali'uis,] Of thefe and other offices, yo* 
19 E. 3. Vieu. n^ay read at large in Jehu Webs cafe ; and this ,aft concerning* 
77. 7 AiT. 12. thefe offices is but declaratory, for an affifc did lye of them at 
joAQ: 11. the common law, becauie a praecipe did lye of them, as in that 

^IttzAff.'X cafe it appeareth. 
4 E. z. ib. 44Z ( * 2) £t o^ciis infeodoJ] This ftatute being herein (as hath bceit 
&E. 2. ib. 385. feid) made in affirmance of the common law, although the ftatute 
»6E.2. ib. 37c. fpeakeih onely of offices in fee • ; yet fuch as have offices in tail» 
^ ^; t* *• ,. or for life, fhall have an affife, as by the authorities before cited ' 

a8 H.8. Dler,7. t And albeit the words be generall, yet this a6t is onely to be 
3 Mar. Dier, intended of offices of profits, and not of offices of charge, and na 
153. 31 H. 8. profit. 

Br.gcntct 1J4. 3^ ^j^j^ ^^ ^^^^ extend afwel^to offices in the admirall court 
^i^^'ubTfu^' ccclefiafticall court, or any other court, where cither the civill or 
i^N.Bv'iTS.'^f. cccleiiafticaH law, or any other law then the common law, &c. of 
+ 31 E. I. Aff. England doth rule; as to offices in temporall courts which are^o- 
440. 21 £. 3. verned by the common law, &c. as by the authprities abovefaid^ 
4. b. 27 ri.8. IS. and Jehu Webs cafe appcareth. 

j3E.3.Parl 23. If a man be diffcifed of the whole office, he fhatl have an affife 
X2A(T.23.8An: Je officio cum pertinen^i and albeit the flatute fpeaketh, de officiis^ 
1-^ 22 H. 6. ^"^ ^^ ^^ ^ diffcifed of parcell of the profits, he may have an affife 
XX. i5£.*4 4. ^^ ^^^^ parcell: .bat therein alfa are divcrfities, as you may read 
3p Air. ^ in Jehu Webs cafe. 

XI Air. p. 1}. ' (13)^ Breve de lihero tenement ffS\ So as now by this aft, in all 
fib. 5 fol.6i. the cafes abQvefaid concerning profits aprender^ the affife ^ novel 
Je^Webicafc- M<tySix:^7k\\^ de Uero tenemento. 

(14)' Etjicut prius jacmt, et locum babuit in commuriia pajturtt, it a 

de c^etero in communia turbarittt pifcari/e, et aliis communibus biii 

Wrz(^A\, 4. fol. f milieus.] Brafton, who wrote before the making of this a A, faith, 

Vff * a!** ^* ^^ '*^'"" ^^^ ^^ ^^ qualibet cffmmunia (ertittet! ad Uberum te^ 
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memeTttum^ /ciL commitma paflura, turhari^, ^c. And in the raagn 11H.3. !b.4t^ 
of H. 3. which was before tho making of this a£l, an affile did lye ^'^"^ps R- »• 
of a common of pifcarie; and ihele opinions had great probability ^^^ '^^ 
of reafon : yet bccaufe (as hath been faid) there was no writ in . 
the Regifter in thofe cafes, . therefore before this aft no writ did 
lye by the general) opinion of the judges ; but now this tlQl hath 
cleared the queilion. 

(15) In cafu etiam qutendo quis ttvet temmentum ad trrminum art" 

jkerum^ velin cufiodiamy $t alienat in feodo.'\ Tnis branch is an af- 4^'*-A^« 79<** 

£rmance of the common law, for the free-hold being in the IcfTor, '9^- *«»^4o«» 

or in the heir, the livery being made by the IcfTec for yeers, or \^^m,\, 

gardein, doih work a diffeiiin, bccaufe by his torcious livery he 

difllofcth thi' Icflbror heir, for the which they may have an aflife [ 413 J 

of novel dineifin at the common law, and both the feoffor for i2£.4.]i« 

making, and the feoffee for taking .a torcious livery were both 

diileiiors : and fo it is if tenant at will, or tenant at fufferance 

make a leafe for yeers, and the le^ce enter, this is a diffeiiin to 

the leffor at the common law. 

This ad fpcaketh firll of a tenant for yeers, and yet a tenant By See the tncient 

elegit, ftatuie merchant, or the ftaple are within this law : and fo Terms, cap. Ele- 

it is of a tenant at will, or a tenant at fufferance, for all thefe have * '^ ^ ^l^l\ 

a pofle^on, but othcrwife it is of a bailife, for he hath no pofieffion * ' *' * '^ 
at all. 

2« Of gardein, which cxtendeth not onely to gardein in chi- ^AflT. 18.8^.3. 

vah-y, bnt to gardein in focage, et pur cau/e dt nurture, 63- ^5 H« 3* 

3. • Of an alienrAion in fee, and yet an alienation in tail, or for B^^'^73* 
life is within ^is aft, becaufc ihey are within the fame mifchief. ^^^ ' j' 

4. f If tenant for yeers, or a gardein make a leafe for life, the • Braft. l>-4. 
remainder for life, the remainder in fee, and tenant for life enter, f.'2i6. 

he is a difleifor, becaufe he takcth the firft livery; and fo it is of ^^'J: "P* 3«» 
him in the remaincjcr for life, or in fee, if he enter. Fleu'u^l.cir. 

(16) Fiat remedium ptr bre*ve de ingreffuA Here it is objedled, 7E.V11. 
that if tarn feoffator, quam feoffatus be difleifors, by the common 43 AiT. 45. 
bw, and fo declared by this ftatute : t 5© ^' 3- **• 

1. How the leflbr or heir can have a writ of entry, and fuppofc 
the entry by the leffee or gardein ? 

2. Whedier the leffor or the heir may not have an eleftion, 
cither to havq^his affife, or his writ of entry ? 

To the firfl it is anfwered, that albeit it be a diffeiiin, having 
regard to the leflbr or heir, for the benefit of the affife; yet be- 
tween the leiTee or gardein, and the feoffee, it is a feoffment, 
whcreunto a warranty may be annexed, and a voucher had of them 
to recover in value (as in another place hath been faid) fo as the See the firft ptit 
leffor or the heir may have a writ of entry in the per againft the of thelnftitutet, 
alienee, and principally, becaufe it is affirmed^ by this aft, ^*^' ^' & 1 1. 

To the fecond, this aft bath prefcribed a form and order concern- 4 E. 2. Afl*. 790. 
Ing alienations after the aft,ty/z. that living either the feoffor or feof- 19 ^- *• **•• ¥^' 
fee, an affife (hould lye; and therefore living either of them, a ^ ^o^g 
writ of entry doth not lye : but for alienations before this aft, a "• 7 • 
writ of entry might have been brought. fmce this aft. 

(17) Et quamfuis/uferius fiat mitttiOj Scc'l This is but abundant 
cautiioy Zfid yet prudently added ad major^m rci fecuritatem. 

(18) Et licet duhitanjerint qui dam utrum in cafu quo quis pa/cat aU 
terius feperjtle, &c,] This affife was in this cafe maintainable by the 
tfOnnBon law. 

Theft 
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97 AC p» 30. The& words tit to be intended, when one daimeth conutfon id 

^^?N 'b ^' ^' ^ feverali land of another, and pots in his cattell to uTe the fame ; 

i7S.b. Liurede ^ Owner of the foil hath two wayes to help hsmfelf, either to 

SatttetRaft.65» Waive thepofleffion, and then to bring his affife as one oat of pof- 

feffion, as m the common cafe of a diUeifin, and then he (hall have 

judgement to recover the land and damages ; or elle he may keep 

his pofleffion, and brinff his generall writ of affife^ of novel diffei* 

^ fin: and if the tenant ^ead to the affife, that the plabtife was te* 

oant of the land the day of the writ purchafed, and yet is ; Ae 

i^aindfe may maintain his writ, and fay, that the land was, and is 

his feveralU and the defendant did feed his fe? erall with his catteU* 

and according^ to this branch of this ad he prayeth the affife; and 

in this cafe ifit be found for the plaintife, he (hall have judgement 

to hold the land as his feverall, and damages. 

[ 414 J Note that in this cafe he is not diffiiifed of the land, but of the 

feveraltyof bis knd. 

And this feeding is to be underftood, when one daimeth a com* 
mon appendant, appurtenant, or in gr(^e, and for the nfe of the 
fame doth put in ms cattell ; this claim, and putting in of his cat- 
tell is a difleifin of the feveralty of the land, and fnall havejudge- 
ment^ as is afore&id, accordmgly: but if the cattell come in by 
way of efcap^ this is a trefpane, and no diifeifin of the feveralty 
within this ftatate. 
Broft.ll4.lb. By the common law a man that is in feifin of his land may have 
aij.Fktt, IU4. an affife, ibr that he is diifdfed of the quiet injoying of hb land ; 

•!'<i lii^l ^ ^^^^ ^ ^^* ^ ^^y ^^^ ^^ '^^ ^ ^^^* ^^ oftentimes dif- 
r \^\ f.N.b! trdneth for the rent, where none is behinde, the tenant ihall have 
178. i. ' ' an affife of novel difleifin of the land, for that, b}r reafon of the 
Braft. li. 4. freouende of difbrefles, he is diffieifed of the quiet injoying of his- 
Ib. ai6. )MxAf and cannot make his advantage thereof, and frt^mttuia mMtai 

trmrfgr^mum in dtfiifium, 
Mifrw,€i. 2. And the Mirror faith, that diibirbance of one that is in peace- 

i 15. Brh. ^kiit poffisffion, in three cafes doth amount to a difleifin : as if the 
toi. loL 1^^ ^^ j^ £^ -^ pofleffion of his rent cometh to difirein, and is 

by the tenant diftnihed, io as he cannot take a diflrefle, this dif* 

turbanoe is a difleifin of the rent. 
^ a. When the lord hath taken adiAreflfe, and the tenant pay not 

his rent, but difiurb him by unjnfl fute of a replevie. 

5. When any diflrein fo outranoofly (that is, (b often) as the 

tern tenant cannot plough, or duly ufe his ground. 
4\KS,i^u (19) Cavimii d$ c^ttn iUi fui nomnaii Jknt Sffeifitvru^ &c.] 

ai AflV p. 3$. A feme covert and an infiint are not within this ftiCtate to have 
tH 4.\*6^iH a. ^^^np^"dl puniihment by imprifonment by their plea* by vouching 
ji, «. Bio. io. of a record, and fidling of it. 
▼ert.68.I>oA.fc This ad doth not extend to an affife of mordanc« 
Stud. U. a. See a notable record foon after the making of this ad,' upon 

fo.tM.ME.3. ^j, \MMJs^ of this aa, MicL igE. 1. C^tm rm Rot. tc« 

Itot. ssVNttrth. Ib a fomedon, or any other reall a6Bon, if the tenant plead a 
S3 R« u xecord, and fiul tliereof at the day, the demandant fliail not have 

^R^^cord 3a, f^ifia of ^e land, but onely a petit cape : for this Aasuie extendeth 
onely to die affife of novd difleifin: and in cafe of the affife* if 
the tenant before this fbitute had pleaded a record, and feiled 
thereof, yet the affife fhonld have been takei^ as appeiveth hj 
thisaa. 

6 HeM 
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Hpre it if to be oUenred, that every man fliaU plead thtit, \\4iich 
is apt and pertinent to his cafe ; and therefore a diiTnfbr thkt is 
tiot tenant of the land (hall not plead any thing hat concerns the 
cenande of the land, as a releafe of all adlions realls, bat fhall 
plead a releafe of aAions perfonalU, or any other plea that doth 
excofe hiiAfelf of damages. 

(xc) £t Jl ilia ixctfiU pr6p(matwr per btdivuMf non prtpter hoc 
Sjpraimr capth afflfa^ tuc judicium, fuper reJUtutiQue tenementi, &c.] 
tn an affiie» as by this branch it appeateth, the bailife cannot plead 
any matter of record, either in barre or to the writ ; for the bailife 
tannot plead any matter, or any plea out of the point of the aflife, 
lior afty thing that is not triable by the aflife» nor any plea which 
lie cannot conclode, Etfi tnwe ue/oii nul tort, nul dijfeifin^ Hereby 
it appeareth what treafnre may be found in the mines of theie 
ancient ftamtes. 

And if therefore the bailife do plead any matter of record, yet 
Che joflices (hall proceed* &c. and give judgement ; but Uien the 
4efendant named in the aflife may come unto the judices, and ve- 
rifie that there was foch a matter of record, &c. and he fiiall hare 
a certificate of aiEfe by force of this adt. 

And the writ that is given in this cafe ts after jadgement, but 
the certificate of affife that was at the common law was after ver- 
did; and before or after judgement when the verdid was not 
well examined by the juftices, &c. the jufticcs of office might ex- 
anine it, whereof we need not to treat any further in this place, 
for that dm fbttute doth not extend to that kinde of certificate ; 
onely I may note two diings, 1. That when the recognitors of the 
affife give a fall generall verdt£t, there lyeth no certificate at the 
common law. a. That if any of the recognitors of the affife that 
nve the verdid died, the certificate failed at die common law, 
tor it was te fapply the defe£t of their former verdidk : fee here- 
after more of this matter in this chapter. 

Note the words of the affife are atttuhtM turn, ^vel halivum/uum, 
&r. And the bayliffi; plead in his own name; /• de C. tanquam 
kdivus A, de B. dicit : and not J. de B. per bali*vum /uitm. 

(Xf ) Eedem modo fi defindens, contra fuem trati/ivit afjlfiny in Jka 
edfintia eftendai cbartat, vel quiet* clam*, &c.] This branch doth not 
ooely extend to an affife of novel diiTeifia, but to the affife of dar- 
rein prrfemiment, juris utrum, and affife of mordaunc', and fome have 
thooght to an attaint alfo : fo as the tenant fhall not onely have a 
certificate of an affife by the former branch upon matter of record, 
but alfo by this branch apon deeds and qmet claimes, and the rea- 
foa thereof is, for that the bayliffe could not plead the fame. 

And it is to be obferved, that after the bayly hath pleaded to 
the affife, the tenant may come before the affife taken, though it 
be after the affife awarded, and plead any d^ed, qniet-chiittae, or 
other matter of certificate, and (hall not bee driven after the affife 
taken, &c. to fue his certificate upon this ad to trouble the tenant 
and the recognitors of the affife, quia frujha Jit per pkra, quod fieri 
potejl peir pauciora. 

(aa) Fetare facias jurat* gufdem aJJSfie : et fi per 'verediStum. ju* 

ratorum, kcJ] Upon this branch it hath been conceived, that albeit 

that fome of the former recognitors be dead, that it fhall be tried 

by the former and by others ; for tlionjgh this aa doth ordain chat 

. a venire facias fhall be awarded to the jurors of the fame affife^ yet 

the 
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the fabfeqaent words he» a Ji fir njertdiQum juratorum^ and faitbi 
not pritdiaorum ; fo as upon this ad au addition may be made. 
32 Afl*. p. I. • In an affife the plaintiffe made title to ten marks rent by fpc- 
jt^'flV cTrtl! *^*^^^ ^^^^ gramit of the tenant, and the afiife was taken by de- 
fcsTtDair. 13.' fault, and after the tenant upon (hewing of a deed of defeaiancc 
Pafch. ^i £. 3. of the fame rent upon certain conditions to be performed on the 
fbl. 35. in libro plaintiiFes part, or otherwife the rent to ceafe, which he averred 
teffe J'^aSIIi *° ^ brol^en/ which deed of defeafance did beare date in a forein 
y yfr^ * ^ county, a/i«. in London, whereupon a certificate upon this flatute 
was prayed before the judices of afiife, who* adjourned the fame ia 
bank to be refolved, whether a certificate did lie upon this forein 
defeafaunce : where it was awarded that the certificate was main- 
tainable, and that the deed of defeafance being denied (hould be 
tried in London, where it was found for the tenant, whereupon 
the certificate was remaunded to be taken in the county where 
the aflife was brought : out of this record three things are to bee 
obferved* 

1. That a cej-tificate doth lie upon a defeafance bearing date in 
a forein county (as well as upon a charter or acquitance) which, 
Was tried by jurors of that forein county, and by none of the re^ 
cogaitors of the afiife. 

2. That a certificate lieth by this a£t upon a recovery by de^ 
£iult, as well ^s where the tenant pleadeth by bayly to the aifife* 

t 4^^ 3 3* ^^^ (^^ certificate mull be fuedand adjudged in the county 
^ Afll p. 5. where the aflife was fued. 
J^Tr^'s^' (^3) Aiff capiat <vic^ dt catero bovem a difetfite, fed a dijfeifitort 

.% I *c. fantuiihl This oxe which the Iheriffe tooke was not any reward 
W% I. c. »6. for doing of his ofiice (pro officio fuo txtqucndo) for that was pro- 
**^ 5-^5- hibited by the ftatute of W- Kcap. 26. but this was a duty due 

ai H. 7. iV ^7 auncient cuftome after the caufe ended. 

Stami PU Cor. But where it was due onely from the diifeifor, the iberifFe before 
49* ^ this ad did alfo incroach the like upon the diifeifee, which is re- 

Itia* ilrained by this ad, and to be taken onely of the wrong doer, 

and neither of the difieifee, nor of the tenant that is no di/Teifor. 

(24) Et fi plurts fint dijffajitores in uno bre*vi nominat, nibilominus 
de uno bove Jit contentus.'] Thb branch is in affirmance of the law, 
for feeing they are joyned in one writ, they are as to this pur*, 
pofe but as one dififeifor, and therefore but one oxe is due unto the 
fherifie. 

16 Afll p. 47* A man that is indided and arraigned for two felonies, (hall pay 

but for one deliverance onely, for though the felonies be feverallp 
yet the perfon that is delivered is but one. 

(25) Nee exigat bovem, nifi de precio 5.x. W preciumj] Herein 
the makers of this law did adde this branch very providently, for 
there is nothing more incertaine then prices of things which often- 
times rife and fall, and fpecially of viduals, and therefore here 
having ftt down the price of the oxe, they adde, if that (hould not 
bee the juft price of the oxe, which they fore(aw might not co^ 
tinue long, then the (heri£e (hould have 5. s. 
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TN hrevihus de rediffeijtna adjudi-- 
centur di attero damna in duph : 
tt Jint rediffiifitores de <atero irre- 
plegiabUes per commune breve. Et 
ficut in Jiatuto de Merton provijum 
fuit illud breve de his qui dijjeifit^ 
fuerint^ poftquam recuperaverint per 
ofjifam nmva dijfeiftna^ mortis ante" 
teffirisy aut per alias juratas ulterius 
de C€gtero babeat illud breve locum in 
iUis qui recuperaverint per defaltam^ 
redditionemy aut alia modo fine recog- 
nitione ajffifafum vel juratarum. 



T N writs of redifleifin from hence- 
forth doiAle damages fliall be 
awarded, and the rediffeifors (hall not 
be repleviable hereafter by the com- 
^mon writ. And like as in the ftatute 
of Merton the fame writ was pro- 
vided for.fuch as were diffeifed after 
they had recoverjed by affife of novel 
diiTeifui, of mortdaynceftor, or other 
j urates; even fo from henceforth the 
fame writ fhall further hold place for 
them that {hall recover by default^ 
reddition, or other wife, without re- 
cognition of affifes or j urates. 

(15 H. 7. f. 8. ilnft. 154. aoH. 3. c.^, 52 H. 3. c. 8. Raft. 548.) 

By the ftatute of Merton both the writ of rtdijjeifin^ and of the Merton, cip. 5. 
fofi diffkifiu were given. * 

This flatate is an a6i additionall in three feverall points. 

1. Where the ftatute of Merton gave But iingle damages, this 
aft doth give double damages both in the rediJJ'eifin and p<fi dif* 
feifin^ but the jury is to give the iingle, and the court is to double 
them. 

2. Where not vvithftan ding the ftatute of Merton "and of Marie- Marlb. cap. 8, 
bridge, cap. 8. he might be replevied by the common writ, yet by 

this acl he cannot fo be. 

3. Where the ftatute of Merton extended oncly to redifleifms f 4^7 } 
apon recoveries in affife of nvuel dijfeifin by verdidl of the recog« 

nitors, and to poft dij/eifins upon recoveries by verdid onely ; thi« 
aft doth extend to recoveries by default, reddition, aut alio modo, 
33 upon demurrer, &c, fo as hereby the rtdiffetjin, and poft dijfeifin 
doc lie in many more cafes then they lay before. 

See before in the expofitioii of the ftatute of Merton and Marie- 
bridge. 

If an aiiife be brought again ft A. and B. and A. is found the 
diileifor, and B. the tenant, and the plaintifte recovereth, and B. 
the tenant diftfeifeth the plaintifFe again, the plaintifFe ftiall have 
Jio redijjeifin, bat a poft dijfetfin^ becaufe a rediffeifin lieth not but 
againft ium that was party to the former difteiiin. *' 
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CAP. XXVII. 

pOST^JM allquU pofutrlt ft ^FTER any hath put himfelf to 
,^ in inquifitionem all detain ad praxis an inqueil, an eflbin {hall be 

mum diem^ allocetur ei effonium .* fed allowed him at the next day ; but aU 
ad altos dies fequentes per effonium non the od:cr days following, the taking 
differaiur captio inquifttionis^ fsve of the inqueft (hall not be delayed 
prius habuit effort ^ five non. Nee by the eflbin, whether he Were eC* 
adanttaf efjotC pofl diem datum prece foined before, or no ; neither ihall 
partium ( I ), in cafu in quo partes trvj eflbin be allowed after day given 
confentiunt venire fine effonio. prece partium^ in cafe where the 

parties confeiu to come without 

eflbin* 

(F'lts.EObia. 15. 8i. S3. 130. Dier, 224.3x4.- Bro. Pari. 5. Raft. 297.) 

Madb-cap. 13. The ilatute of Marlebridge did provide, ^od pofiquam aliquis 
pi/u4rit Ji im inqidptiodum aliquam^ t^c, non htwebit ntfi urdcum e/^ 
fanium^ cfr. By which flatutc it was not certainly limited whea 
he (hottld have that one eflbine, and thereof enfued a great inif- 
9H. 5. ts. chiefe, for the defendant would not be eflbined but at tlie habeas 

WcAm.i.c.4J. corpusy and then the jurors Ihould lofc their iffues, and the in- 
qued (hould not bee taken> to the great vexation and lofle of the 
jurors. 

And therefore this ftatnte chiefly for the eafe of the jurors pro- 

videth, tliat the defendant ihould have but one eflbine, and that 

eflbine muft be at the next day, ar.d that is at the 'uemre facias^ 

and if he ncgleA that next time, he ihall never have it after. 

7 E, I. flTom This aft is to be intended oncly of a plea perfonall, and of a 

^' EL ^"^b common eflbine, and not of an cflbine d€/er<v!ce le roj^ for that he 

'^ ^*^. ' may cafl when he will. Sec the expofition upon the Ilatute of 

Marlebridge, cap. 13. » 

35H. 6. 53. And albeit the words of this ad are gencrall, yet it muft be un- 

derftoodonely in cafes where an cflbine doth lie, which is implied 
by this word flZ/wCTi*/-, and therefore if the defendant come m by 
exigent y or cepi corpus, and joyne iflue ad proximum diem^ he cannot 
be eflbined, for that he either remaineth in ward, or goeth by 
mainpri(e, and therefore before this flatute could not be eflbined ; 
. and this is a branch of reflraint, and not of enlargement. 

( ! ) Nee admittatur effonium poft diem datum prece par/ium.'] And 
the reafon L^, for that feeing this day is given by the prayer and 
agreement of the parties without any eflbine, this flatute doth 
enad, that pojf diem datum prece partium^ no eflbine fliall be ad* 
0)icced* 
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CAP. XXVIII. 



'QVMpirJlatutum TVeJtm. i.y?j- 
tuatur quod poflquam tenerites fe- 



allo^ 



ml comparuerint in curia, non at 
tetur its effbnium in brgvibus ajfifarum 
(i)': eodem mo do {2) de catero obfer^ 
vefur de petentibus. 



XX/'HEREAS by the ftatute of 
^ Wcftminfter the Firft, it was 
provided, that after the tenants have 
once appeared in the court, no ef- 
foin (hould be allowed them in writs 
of aiUfes ; in like manner it (hall be 
from henceforth obferved againft th« 
demandants. 



W. It. cap. 4K (fit2^ EflbiiH 65, 66. 68, 69. 78. 149. Raft. 316.) 

(t) In hrevibtts ajfifarum^ This aft extendeth not to affifes of 
novel difleiiin no more then the faid ilatate of W. i. here recited 
doth: fee before the expoiltion of the flatute (5f W. i. and the 
rather for that this aft faith de fetentibusy and the plaintiiFc'in an 
afllfe of novel difTeifm is called querens and not petensy but this aft 
extendeth to mordaunc', juris utrum, and attaints, and doth re- 
medy the mifchiefe of the demandants fide, which was omitted in 
the ftatotc of W. !• And note that a writ of attaint is here com- 
prehended under this word affifa, becaufe it hath the quality of an 
affife, 'uix. to have a jury returned the fird day, and fo in equall 
mifchiefe. 

(2) Eodem modoJ] This is an aft of reference, that in all cafes 
where the aft of W. i . doth take away the common eifoin from the 
tenant after appearance, there this aft doth take it from the de- 
mandant after appearance. See more of this matter in the expo- 
ficioa upon the faid aft of W. i. 
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'J^REFE de iranjgrefftone (t) ad 
audiendum et terminandum de 
catero non concedatur coram aliquibus 
jnfticiariisy exceptis jujiiciariis de utro- 
que banco (2), et jujiiciariis itine^ 
rantibusy nift pro enormi tranfgrej-^ 
fane, ubi necejfe eft apponere fejiinum 
remedium (3)« Et dominus rex de 
gratia fua JPeciali J4) hoc duxit con^ 
cedendum» Nee etiam de aetero con-- 
cedatur (5) breve ad audien^ et ter* 
minand* appella coram juftic* aj[fign\ 
Tufi in fpeciali cafu^ et certa caufaj 

cum 



A WRIT of trefpafs (ad audien^ 
dum et terminandum) from hence- 
forth fhall not be granted before any 
juftices> except juftices of either 
bench, and juftices in eyre, unlefs it 
be for an heinous trefpafs, where it 
is neceflary to provide fpeedy re- 
medy, and our lord the king of his 
fpecial grace hath thought it good to 
be granted. And from henceforth 
a writ to hear and determine appeals 
before juftices. affigned (hall not be 
granted but in a fpecial cafe, and for 
3 C 2 a cauf« 
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€iun deminus rex hoc pr^eceperiu Sed a caufe certain, miiza die Icing com- 

1U bujujmodi apptUati^ vel indi^hiti cnandeth. But left the parties ap- 

Jiu detineantur in prifinay bakiant pealed or indided b^ kept long in 

brive de odio et atia (6), Jtcut im prifon, tbey fhall have a writ of 

Magna Chartay et alih Jiatutis dic^ odU et atta^ like as it is declared in 

turn e/l, ' . Magna Charu and other ftatutes. 

liag. Chart, c i6. W. i. cap. ii. Gioc'* pip. 9. (flo^ 1S2. SutsE. 3. c. 2. Re^ft. n> 
fLcgiit. 153. 9H. 3. ftat. I. c. 26.) 

(i) Brrve de traifgrejjkne.'] Albeit tlid ftitute mentioneth onely 
a writ, becade coinmiilaoDs were in thoie dayes xnoft commoniy 
graunted by writ, as the commilfioQ to juiHces in eyre« jufHces of 
oier and terminer, of gaole delivery, &c. yet this ad doth not 
onely extend to anthority graunted by writ, but by commiT- 
iion alfo, 
£ 419 ] Tranfgreflion here is taken in a large fenfe, for any outrage or 
mifdemeanour. 

Commifliotts of oier and terminer are of three forts. 

s E. 3. cap. S. One general! at the fate of the king, as to hear and determine 

all manner of treaibns, felonies, riots, routs, trefpafTefi, &c« 

*9 £• 3* 37- Another pardcular at the fute of the party, and that in two 

forts : one 'naming particularly the party grieved, as Rex dUe/lis 
et JuUlihus fids A. B^ 13 C./alsOeiiu Ex gravi querela D. accepimus 
qucd E. F. t^ G^et edii maLefoBoreSj tt pacis xufira perturhatorei im 
ipfiaa. D, apud N. *vi et armt iMjMhum fecerueit i3c» And the other 
IS more generall, and of thii» form. Rex dikilis, l^c. Em chuHifa 
fuerwmaiis diverjcrum botmmtm^ dt tc;/t* N, ad tsojirum ftcpius per^ 
^ifemt euid/tum, qiwd A. efjicpus U imaP^ lSc» plurei et diver/as cp* 
' pi^oacs, k^c. 

The third is afwell at the fuit of the king, as of the party, all 
in one wiit or commiilionx as hereafter in this chapter (hail be 
tOBched« 

The mifchief before the making of this a& was, that commif- 

f fioners of oier and terminer, &c «'ere procured, and named by 

the parties whom the matter ccncenici; fo as the commiilioners 

were neither indifierent, nor of loJhcienC kuo'ivlcdge and learning. 

|tcfift.ii6,tt7. And the mifchief was the greater, for tiiat u hen a man Aied out a 

**"* -— commiflion of oier and terminer at the fuit o( the party againft 

divers peribns for taking of his goods, and for eilbignirg the fame, 
to the end to wade and convert the fame to their ou n ufcs ; the 
party that fued the oier and terminer fhould have a writ to the Ihe* 
rife, reheariing this matter, axid command him to arreil the goods, ^ 
and to put them in fafeguard aniilJ it be other H'iie provided or 

F.N.B, 112. t adjud^nsd by the juilices of oier and terminer, &.c and if upon 
this (ute it were found for the piaintife, the juflices of oier and 
terminer might xie^iore the pu-ty to his goods, or give damages to 
him for them, wherein it doth vary from an aSion of trelpaile 
fueJ before juftices of the one bench or tne other : and where the. 
party in particular u to be reflored to his goods, or to recover 
damages, the iiite is properly by wric, according to the words of 

*«^ft. 123. this ad (Breve de tranfgrejfmae :} and by the llatute of 34 E. 3. the 

^£.3. tap* I. commiflionerB or jnftices named in tftc writ arc to be named by 
the cooj^iuid not by the party. 

Ihe 
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TTic ancient form of commifilons of oicr and terminer were of 4* A.(r. p. $. 
aU treafons, felonies, &c. grievances, extortions, and deceits made 
to the king and to his people, afwell at the fuit of the king, as of 
the party, &c. 

If a commiQion of oier and terminer be diicontinned or expired, 44^- 3* S^- 
&C. the indictments and records Oiali be removed into the kings ^o^^'g^^* 
Wnch, as to their proper center. Commiii: Br. 

(2) Excepth jufliciariis de utroque hanco.'\ Here is remedy for 
both the faid miichiefs, for the jufticcs of either benches are pre- 
ibmed to be men of integrity, indifferehcie, fkiU, and knowledge. 

Hereof yoo may read in Stamford. ' Plac. cor. 55, 5! 

(3) ^fi P^^ enormi iremfgrejjionet uhi ntceffi eft afponere feftinum 
tiemeduim.'] Here it is called, enormis tranfgreJjM. 

Iq the flatute of a £. 3. cap. 2. it is called, grand Uads» or hor^ 
fible trcfpaflfes. 

Fitzherbert faith, that this writ is to be granted when a great F.N.B. abi fop. 
aflembly, .infurredlion, or heinous mifdemeanoar, or trefpas is 
committed in any place, then the manner and ufe is to make fttch 
a commiffion, to hear and determine fuch mifbehaviours. 

The Regifter termineth it, enormis feu barrihilis, Regjft. Tft$..a« 

And if the txefpas be not enormis feu borribilis^ there lyeth a '^^V^^^A- *>• 
writ offoper/edeasy or revocation, quia non enormis y feu borrihijis,, '* . p. ii» 

(a) Dom^ rex de gratia fua/peciali, StcJ] This i^ an aft of grace, [ 42O J 
for neretiy the king is retrained of his power to grant commiflions Magna Charts, 
of oier and terminer to whom he will at his pleafure, / «• *• W. i. c. 4». 

The (lile of the record before juftices or commiiEoners of oier Nouk 
and terminer, fometimes have been, coram rege et concilio/uo apud Sl 
Vc. and ibmetime, coram concilio regis apud, kffc, whereof take one 
record for example, (Hied thns : 

Placiia coram concilio regis apud WeftmoiC de iermino Pa/cb^t anno Pale, zi £. 3. 
regni regis £, 3. 11. Nicholas Keriels cafe in a commiffion of oier ^"^' " "*"^- 
and terminer. '^'*' 

(5) Nee etiam de aetno conadatur,} An appeal doth lye either ^'>^^o'« 5- 
by writ originall, or by bill. * 07, oS^'a^hT 

The originall writ iSaeth oat of the chincery. By bill, as in i^* Rcgift.jo- 
tju coontic before the iherife and coroners; alfo before juftices of die. 76^ 3 H. 7. 
gaol-dciivery, if the appellee be in prifon before them, and (as it ca. 1. 9 H. 4. ». 
appearcth by this aft) before commiilioners of oier and terminer, '3 ^. 4. la 
bcJFore juftices of nifi prius, and by bill alfo before the juftices of H^ ^'V /Jf 
the kings bench. ' , Dier,*ixo. 

It fe^mtfd to Fitzherbert, in abridging of the cafe of 44 E. 3. 44 E. 3. 44. tit. 
that juftices of peace having, power by the ftatnte of 34 £. 3. Coron.F. 95. 
(which there is called, le novel ftatute) might receive an appeal ^ ' 
by bill, becaufe they had power to hear and determine felonies ; 
but that ftatute doth give them power to hear and determine felo- 
nies at the fute of the king, and the book at large fpeaketh onely 
of juftices of gaol-delivery. 

(6) Sed ne hujufmodi appellati^ <vel indidaii diu detineantur in pri" 
ffna, babeant breue de odio et a/ia.] See before in Magna Charta» 
^p. z6f Sc 29. Gloc. cap. 9. this branch well explain^. 
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JSSIGNENTUR de attero duo 

fu/Iiciarii jurati^ coram quibusy 

et nan aliis ( i ) capianiur ajpfa nova 

dijjeijinay mortis antecejforisy et at- 

tin£Ia: et affbcient Jibi duosj velunum 

de difcretioribus militibus com\ in 

quern venerint: et capiant afjifas pra- 

dicfasy et attin^asy ad plus ter per 

annum (2); vi%. femel inter quinde- 

nam faniii Johannis Baptijia (3), et 

gulam Aiigufti (4) : et iterum inter 

fejlum exaltationis fanSfa crucis^ et 

^ifab. JanSii Michaelis : et tertio in- 

ter fejtum epiphania^ et fejlum puri^ 

ficattonis beata Mariee. Et in quo^ 

libct c:m\ ad quamiibet captionem af- 

Jipgy antequam recedanty Jiatuant diem 

de reditu fuo (5); it a quod omnes de 

conC fcire pojfmt eorum adventum ; et 

de termino in terminum adjorneni af- 

Jifas (b)^ Si per vocationem warran" 

ti (7), per ejjon^ (8^ v el per defcSium 

reeognitorumy ft ad unum diem captio 

earum differatur. Et ft 

f 421] aliqita de caufa viderint^ 
quoduttleftyquodafftfamor'^ 
iis antecejforis per cffonium^ vel VO" 
cationem warrant! refpe^uate adjor- 
nentur in banco y liceat eis hoc facer e^ 
et tunc mitt ant jujliciar^ de banco rr- 
cordum cum breyi originali. Et cum 
loquela pervenerit ad captionem aJftftCy 
remittatur Lquela (9) cum brevi ori^ 
ginali per jujli iar^ de bancOy ad fri- 
ores jujliciar^ : coram quibus capiatur 
ifjfja* Sed de cater dint jujUc* de 
banco in hujufmodi offfn ad minus qua- 
tuor dies per annum^ coram prafat^ 
jujHc^ afftgnatisy ut parcant laborib/ts 
et expenfis* Atterniinentur inquifetio- 
nes capiendo de' tranfgrefs' p lac it at* 
coram jufticiar* de utrcque banco: nifi 
ita encrmis fit tranfgrejjioy quod magna 
indigeat excmiftatione. jitterminen* 
tur etiam inqufitiones coram eis de aids 

placiiis 



"pROM henceforth two juftlccs 
fworn fhall be afligned, before 
whom, and none other, aflifes of 
novel difleiQn) mortdaunccftor, and 
attaints (hall be taken, and they (hall 
aflbciate unto them ^ue or two of the 
difcreeteft knights of the (hire into 
which they (hall come; and (hall 
take the forefaid aflifes and attaints 
but thrice i^i the year at the moiky 
that is to fay, .firft between the quin- 
zime of Saint John Baptift, and the 
gule of Auguft; and the fecond 
time, between the fcaft of the ex- 
altation of the holy crofs, and the 
utas of Saint Michael ; and the third 
time, between the feaft of the epi- 
phany, and the feaft of the purifica- 
tion of the blefl'ed Mary. And in 
every (hire at every taking of aflifes 
before their departure, they (hall Ap- 
point the day of their return, fo that 
every one of the (hire may know of 
their coming, and (hall adjourn the 
affifes from term to te:m, if the taking 
of them be dtferred at any day by 
vouching to warranty, by cfToin, or 
by default of jurors. And if they 
fee that it be profitable for any caufe 
that aflifes of mortdaunceftor, being 
rcfpited by elToin or voucher, ought 
to be adjourned into the bench; it 
(hall be lawfull for them to do it, and; 
then they (hall fend the record with 
the original writ before the juftices of 
the bench ; and when the matter is 
come to the taking of the aflife, the 
juilices of the bench (hall remit the, 
matter to the former juftices before 
whom the aflTife (hall be taken. But 
from henceforth the juftices of the 
bench in fuch aflifes (hall give four 
days at tlie leaft in the year before 
the faid juftices afligned, for to fparQ 
expcnce aiid labour. Inquifitions of 

trefpal) 



Cap. 30; 



Wcftm. fecond. 



,421 



flacitis plactfatts in utroque hanco^ in 
quibus factlis efl examination ut quum 
dedicitur ingrejfus^ velfeijina alicujuSj 
vel in cafu quum de uno articulo fit 
inqvinnd*. Sed inquifitiones de grcf- 
fis et.pluribus articulis^ qui magna in- 
digeant examinatione^ capiantur coram 
juftic^ de hands J nifi atnba partes fe^ 
tant (10) J quod inquijitio capiat ur 
coram aliquibus de foctetate^ cum in 
partes illas venerint: quod de cater 
nonfat nifi per duos jufiic\ vel unum^ 
cum aliquo milite de com'j in quern 
partes confentiunt. Nee atterminen^ 
tur hujufmodi inquifitiones coram ali" 
quibus jufticiariis de banco ^ nifi ft a- 
tuatur certus dies et locus in com\ in 
frafeniia partium: et dies et locus 
inferantur in brevi^de judicio per hac 
yerba (11)'.* 



treipais (hall be Jetermined before 
the juftices of both benches, except 
the trefpafs be fo haiixxis that it (hall 
require great examijiation. Inqui* 
fitions alfo of other pleas pleaded in 
either of the benches, (hall be de- 
termined before them, wherein fmall 
examination is required, as when the 
entry or feifin of any is denied, or 
in cafe when one article is to be in- 
quired. But inquidtions of many 
and great articles, the which require 
great examination, (hal] be taken 
before the juftices of the bench, ex- 
cept that both pardes defire that the 
inquifition may be taken afore fome 
of the aflbciates when they do come 
into thofe parts} fo that from hence- 
forth it (hall not be done but by two 
juftices, or one with fome knight of 
- the fhire, upon whom the parties can 
agree. And fuch Inquifitions (hall 
not be determined by any juftices of 
the bench, unlefs a day and a place 
certain be appointed in the (hire, in 
prefence of the parties, and the day 
s^nd place (hall be mentioned in a 
writ j udicial by thefe words : 

Pracipimus tibi quod venire facias coram jufiiciariis noflris apud Wefi^ 
monafi\ in o£fa. fan£li AUchaebsy nifi talis et talis tali die it loco ad partes 
illas venerintj xii, i^c. 



Et cum hujuffnodi inquifitiones capto' 
fuerinty retornentur in bancis^ et Hi 
fiat judicium^ et irrotulentur (12). 
Et fi omijpi fortna prt^diSia aliqua 
inquifitiones capiantur^ pro nullis ha- 
heantur (13). except quod ajfifa ul- 
tjma pncfentationisj et inquifitiones 
fiiper quare itrtpedit atterminentur in 
propria com* coram uno jufiiciar* de 
bancoj et -uno milite^ ad certos tamen 
diem et locum in banco fiatutos^^ five 
defendens confentiat^ five non : et ibi 
Jiatim reddatur judicium (14). Ha- 
beant de catero omnes jufiiciarii de 
Ifancis in itineribus clericos irrotulantes 
^ia placita coram eis placitat\ 



And when fuch inquefts be taken, 
they (hall be returned into the bench, 
and there (hall judgement be given, 
and there they (hall be inrolled. 
And if any inquifitions be taken 
otherwife than after this form, they 
(hall be of no effedk, except that an 
aflife of darrein prefentment^ and in- 
quifitions oi. quare impedit (hall be 
determined in their own (hire before 
one juftice of the bench and one 
knight, at a day and place certain in 
the bench afligned, whether the de- 
fendant confent, or not, and there the 
judgement (h^l be ^iven imme- 
diately. All juftices. ot the benches. 

3 C 4 ^rom 
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Jicut antiquitus habere confueverunt from henceforth fliall have in their 
(15). Item ordinatum efiy quod juf' circuits clerks to inroll all. pleas 
ticiarii * ad ajjifas capicnd* ajfignati pleaded before them, like as they have 
non compellant juratores dicere pnt^ ufed to ha\re in time pafled.' And 
cifcy fi Jit dijpiftna vel noriy dummodo alfo it is ordained, that the juftices 
dicere voluerint veritatem fa^iy et pe^ afligned to take aflifes fhajl not com- 
iere aux ilium juji'ic\ Sed ft fponte pel the jurors to fay precifely whether 
velint {i6)d!cerey quod dijj'cifina ejly it be difleifin, or not, fo that they 
vel novy admittatur eorum veredi^um do (hew the truth of the deed, and 
fub fuo periculo^ Et de cater o non require aid of the juftices. But if^ 
ponant jujlic* in affifisy aut juratis they of their own head will fay, that * 
aliquos jurat\niji COS qui ad hoc prius it is diffeifm, their verdift mail be 
fuerunt Jummoniii (17). admitted at their own peril. And 

from henceforth the juftices fhall not 
put in aflifes or juries any other than 
thofe that were fummoned to the iame 



at the firft. 

(a Bulft. liSo. izRep. 31. 51. Kc!. ic>9. pi. go. 27 Ed. i. ftat. i. c. 4. 12 Ed. 2. ftat. a. c. 4. 
Regift. x86. F.N.B. 240. b. Bto. N:G prius, 31. 13 Rep. 42. The writ ot n]fi priux. Regift. 
jDd. 7. F.N.B. 24Q. £. R'lfl. 437. 2 Salic. 454. 9 H. ^. ilat. i. c. 12, 13. Pyer> 135. 163, 
P)cr, 175. Raft. 99. 333. Plow. 92. Dyer, 173. 9 Rep. 11. i4Ed. 3. ftat. I. c. 16. 

This llatute confifteth of many branches whereof we (hall fpeak 
in thrir order: and firft it is to be feen what milchiefs were before 
the making hereof, the principal] whereof we (ball touch. 

1. Before the making of the flatute oi Magna Charta^ aflifes were 
onely to be taken in the court of common pleas which was mifchiev- 
ous to the recognitors of the affife: it is provided by Magna Chart a^ 
that they Ihall be taken in the proper county once every year, and 
that remedy was too (hort> and therefore they are by this ad to be 
taken oftner. 

2. Another mifchief was, that the juftices of aflife were not fome- 
timc but apprentices of the law, and a knight aiTociate to them 
which oftentimes were favourable. 

3. And if the recognitors of the aflife had not given their verdid* 
the juftices could not (before this aft) have adjourned the record 
into the court of common pleas. 

4. Alfo, if a forein plea had been pleaded, or forein voucher had» 
they could not have adjourned it into the court abovefaid. 

ayE. 1. cap. 4, ^. Before the making of this ad, all jurors, together with the 
York 12E. z. parties, came up to the kings higher courts of juftice, where the 
"* ^' caufe depended, et propter tantam» et intolerabilem populi nefirijeu" 

turamy nonfolum ad eorundem juratorum exoneratianem^ fed etiam ad 
celertm partibui in curia noftra placitantibus juftitiam exbihen* 
dam, ^c. And this is the flrft adl that gave the writ of nifi 
prius. 

6. Alfo before this a£l fome juftices did rule over the recognitors, 
to give a precife or dired verdid without flnding the fpeciall 
matter. < 

Now the remedies do follow. 

( I ) Affignentur de aeiero duo jnftic* jtirati, coram quihus et nom 
alJiSi &c.] Hereby it appcarcih What an honourable opinion Hie 

law 
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bw hath of the kings juftices fwom, that they are ornm ixceftione 
majorej. 

iSat this branch hath been maniFoldly altered, for by the ftatute 
of 27 £. I. cap. 4. thefe i.iquifitions and recognitions were to be 
taken coram aliquo jujiiciar^ eorundem^ cortm quihus placitum dedu3um 
fuerits affociato uno tnlllte comiti^lUi illiuSt t^c* 

By the datute of York, they are to be taken before one juflice 
of the one place or the other, having aflbciate to him, un piode home 
depaih^ chi*vaUfrj eu outer. 

But by the ftatute of 14 E. 3. they may be taken before any 
juftices of the one bench or the other, or the kings Ibrjant fsvorn, 
which is intended of any ferjant at law, for that every ferjant is 
fivom. 

And this z£i is extended to the kings attorney, bein^ joyned 
with one of the juflices or ferjants; and albeit the king make choice 
of fome ferjants to be of his councell and fee, yet in a general! 
fenfe all be called the kings ferjants, becaufe they be all called by 
the kings writ. 

(2) Jd plus terra per annum,^ Hereby the former time given 
by Magna Charta is inlarged. 

Thefe dayes are altered by later ftatutes. 

By 27 £. I. it is provided they (ball be taken tempore <uacationis, 
vide 14. £. 3. 

. (3) ^Jfindena fan^i Jobannis Baptifta.'] This return amongll 
Others is uken away by the Aatute of 32 H. 8. 

(4.) Gula AuguftiJ] Gule of Auguft. .This is alfo mentioned in 
the ilatute of 27 £. 3, &c. the feaft of S. Peter ad vincula is on 
this day, being the fir A day of AuguH, as it appeareth in PI. Com. 
where it isfaid, Al feaft de S. Peter en la£ule de Augujt, 

The reafon why it is called ^ula Augufiiy you may read in 
Durand, in his booke De rationali diatinerum^ lib. 7. Defefto/anSi 
Petri ad wncula. 

This rhave added, not out of any curioiity, but that the reader 
might underfiand what he reads, which hath beene mine endeavour 
throughout all this work. , 

(5) Statuemt diem de reditu /uo,] That is, by proclamation in 
open court* 

(6) De termno in terminum adjornent afft/asJ] See the expofition 
upon the ftatute of Magna Charu. £t vide lib. 4. foL 4. Ver- 
Aons cafe, & lib. 8. fo. 5> Le countee de Rutlands cafe. 

(7) Per t/ocatienem ivarranti.] Forein pleas are taken within the 
equity of this a^, and fo are demurrers doubtfuU, and other pleas 
and proceedings. See, as well before as after verdidt. 

In an afliie, the tenant pleads a releafe made in a forein county, 
whereupon the record is adjourned into the court of common pleas; 
that court may graunt a nifi prius into the fOrein county, for 
albeit in this Cafe the court of common pleas hath by this a^ de- 
legatam poteftatem for the triall of the releafe, yet all incidents there- 
unto are therewith graunted. 

(8) Per ejjonium^ This mull be intended of an eflbin ultra 
mare, for the common effoin, or de fer<vitio regis lieth not in this 
cafe. 

(9) Remittatur loquela,'\ That is, the record of the aiTife, to- 
gether with the originall writ (liall be remaunded to be taken, &c. 
HI the proper county before the former juilice«. 
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Bro* Nifi pnntc 
37. See the form 
of the f^ia 
hereafter iu this 
chapter. 
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lifvfe de entries. 
Rait. 101. Hil. 
19 H. 7. Rot. 
409. in com- 
muni banco. 
%H. 7. xo. 
fimile. Dier, 5. 
Mar. 763. 
Statute of York, 
ia£. 2. c. 4. 
14 E. 3. c. 16. 
17 E. 3. 23. 
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(ro) jStiirminintur etiam inquifitiones coram eis de aliis fUtd" 
th, ^c, in quibus ift facilis txamtMotio, t^c» Se4 inqwfitionem it 
grojjis et fluribus artkuUs qu^e magna indigeant exa^ninatione, l^c. 
nifi ambte partes fitant, &c.] Upon this ftatatc a writ in the Re- 
giiler is framedj) ^oif. inquifii tones, qiut magnet funt examnaiionir% 
• non capiantur in patria, et- difisptrjedendo^ ^c, 

(11) In Ire-vi de judicio in bac t/erba,'^ Fradphmu tibi, quod 
venire facias^ coram jufticiariis mftris apud Wefim* in oSlabis fanBi 
Micbaelis^ nifi, talis et talis, tali die et loco ad partes illas itenerintp 
iz, 13 c. 

The jadidafl writ now In ufe hath {prius^ before ['uernrk^ and 
therefore it taketh the name of fiijiprius. 

Although the flatute of i4£. 3. fpeak not of an attaint, yet is 
an attaint within it, for the effed of that orcKnance is, that in all 
cafes where a nifi prius is grauntablc,, it (hall be graunted before 
juftices of aflife. 

Albeit this a£b be generall, yet a mfi prius (hall not be graunted 
where the king is party, or where the matter toucheth the right of 
|he king, without a fpeciall warrajnt firom the king, or the affent 
of the kings attourney. 

The duke of fixet^r being plaintifFe in trefpaiTe, for the duke a 
nifi prius was prayed, and it was denied, for that the duke was oF 
great power in that county, and if triall (hould be had-in the conn* 
try, inconvenience might thereupon follow. 

(12) Et cum hujufmodi inquifitiones capta fuerintf retomentur in 
hancis^et ibi fiat- judicium^ et irrotulentur,] Herewith agreeth the 
fiatute of York ubifupra. 

By the flatute of 14 £. 3. cap. 16. the chiefe juftice of that place 
fhall return the record, And ihali return the verdift under hk 
(eale. 

The return of the juflices is. Ad quern diem bic <venerunt partef 
prad*, etjufticiarii ad affi/as coram quibus, l^c, mtferunt hic record* im 
kac n/erba; and this returne is called the pofiea, becaufe the record 
beginneth thus : Pofiea die et loco infra content is coram (and nameth 
the juflices of affife) jufticiariis iffius domini regis ad affifas in con^ 
N, capiend* ajfignat* per fotmam ftatuti <uenerunt tarn le pV quan 
le def. i^c. 

If one of the juflices of aflife die before the returne^ a certiorari 
spay be awarded out of the court of common pleas to the fnrvivor 
to certifie the vcrdidl ; if both the juflices die, the clerk of the af^ 
&{c may bring it in without a certiorari, or a certiorari may be 
awarded to the executors, or adminiflrators of them to certifie the 
record. 

But this adl was defeftive, for hereby the juflices of nfi prius 
might take verdids and inquifitions ; but they could not record 
non-fuits of the deniandant or plaintifFe, or defaults of the tenant 
or defendant, which was remedied by thfe flatute of York. 

(13) £t fi omifia forma pradida aliqute inquifitiones capiantur, 
pro nullis habeantur,^^ For the rule of law is, non ohfir*vata forma 
infertur ndmdlatio uSius ; but that ride is to be underflood, de ejfen- 
itcdiforma, and not de accidentali, 

(14) Excepto quodajjifa ultimie prafentationisy et inquifitiones fuper 
quart impedit atterminentur in propria com\ i^c, et ibiftatim rcddatur 

Judicium,'] The reafon of making of this branch was in rcfped qf 
the daunger of lap^ and therefore in favour of (he patrons this 
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daoTe was added that the Jv^ces oinifiprius have power to give 
judgeioeiit in thefe two anions. 

And albeit the words of this branch be, et ihiftatim reddaturju^ 
didumy yet if tJ^e juHices of nifi frius doe not give judgement^ upon 
return of the/^^^i jadgement may be given by the court to which 
the return is made, for by thefe words the higher court is not re- 
jraioed ; and this branch giving ^o the juRices of nifiprius power to 
give judgement, they have thereby power includedly, as mcident> 
given to award execution, that is. a writ V. the bifiiop, but that wrip Incideat« 
15 not rctoumable; but after the record be returned into the com- 
mon bench, if the former writ be not executed, that court may 
graunt a writ Jicut aliasy returnable into that court, all which is 
worthy of iingular obfervation. 

And juftices oi nifi pritts have power to inquire of incidents. 

Alfo juftices of miji prius may amerce jurors, and demand them 
npon a pain, and alfo punifh them for mifdemeatiors done in their 
prefence, which are in defpite of the king, and thereupon make 
proces, and what lieth in aide and furtherance of the bufineife 
they may record, like wife they may. record a prayer to be re^ 
ceived. 

(15) Hahtant de cater omnes jufticiarii de iaficis in iitnerihus 
tUrkos irroluUmtes omnia placita coram eis placitai* , ficut antiquitus 

bahere con/utverint,"] Hereby it appeareth that the juiHces of courts DierxEli9.i75i 
did ever appoint their clerks, fome of which after by prefcriptioa 
grew to be officers in their courts ; as here it is put for example, 
that the juftices of the benches in their circuits had clerks that en- 
rolled all pleas pleaded before them as aunciently they ufed to have, 
that is, as by the common law. 

Now the caufe of the making of this branch was, that the king 
was informed that he might ered offices for entring and inrolment 
of records in his courts of juftice, and fpecially before juftices of 
affife, which this branch declareth to belong to the juftices, and 
that they had enjoyed the fame of auncient time, that is, by the 
common Jaw. 

And the reafon thereof is twofold, i. For that the law doth 
ever appoint thofe, that have the greateft knowledge and (kill, to 
performe that which is to be done. 2. The officers and clerks 
are but to enter, inroll, or effedl that which the juftices doe ad- 
judge, award, or order, the infufficient doing whereof maketh the • 
proceeding of the juftices erroneous, then the which nothin? can 
be more diftionourable and grievous to the juftices, and prejudi- 
ciall to the party ; therefore the law, as here it appeareth, did 
appropriate to the juftices the making of their owne clerks and 
officers, and fo to proceed judicially by their own inftruments : and 
that this was the common law, the king cannot graunt the office of 
the Ihire or county clerk, (who is to enter all judgements and pro^ 
ceedings in the county court) for that the making of the ftiire clerk 
belongeth to the ftier^ffe by the common law, as in Mittons cafe it 
appeareth, etjtc de ceteris, 

(16) yujiiciarii ad affifas capiend* ajfignat^ non compellant jura* 
tores dicer e pracife ft Jit dijeifina^ *vel non^ dummodo dicere *uoluerint 
veritatem fddi^ et petere auxilium juftic*^ Sed Ji fponte 'voluerint, 
&cj The firft queftion upon this branch was, whether in cafe of 
Affile, if the iftue were joyned upon a colkterall matter out of ^e 
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4^5 Wcftm. iecoixL Cap, 3?* 

See tfie fird p»t peinc of tti# affie, whetlier m>on this fpedall ifloe the junr might 
Ia^1S**'2?^ giTc 9 fpcciall ycrdia 

fc«t 3«», 3&7, ^ Y^^ fecond queftioo wra^ whether it did extend to all other 
^, '^ j**^* ' aftions, or oneJy to thcfe adliotis wherein the defendant or tenane 
41 E, J. 10. '47 might plead a general! iiTuc. 

£.3.19. 16 E. 3. 3. Thirdty, whether in all alliens the jury mi^ht give a. 
vtrdiazi. oH. fpecial! verdixft upon a ipecial iffue, upon an s^^ue %$e, or 
s!^»-2Mar * othei^ife 

jx^a^El- ifo. ^" *h^ *"^ ^' ^*^^ ^^" refolTcd, that in aH anions real?, per- 
il El.279. 13 El. ibnall, andmixt, and upon all ifTues joyned general) or fpeciall, the 
3o.^2H.S.47, jury might finde the fpeciall matter of fa£t pertinent, and tending* 
i C* ^% ^"*^ ^® ^ '^"^ joyned, and thereupon pray the difcretion of the 
l86.43afl;3x^ court for the law: and this the jurors might doe at the common 
44 B. 3. 44. ' law, not oncly in cafiss betweene party and party, whereof thi& 
s6 H. 8. 5. a£t putteth an example of the \iSi{e, bat alfo in pleas of the crown 
[ 426 2 ^^ the kings fuit, which is a proofe of the common. law, for if this^ 
2£t had made a new taw^ and that other Kke cafes betweene party 
and party had beene uken by equity, yet the king had not 
beene bound thereby: and note the next precedent claufe of this, 
a^, and the fubfequent are both in afirmance alio of thp common 
law. 

(17) Ef 4^ catero mn fonanf jufiic* in ajjtfisy autjurath aB^ax, 
XJb. §• fol* I J. juratwesy mfi tos qui ad hoc priitsfuer^/untmoniti,^ Where this branch* 
J^wAMt caie» ^jtij n9n ponant juftie in affijis, the meanir^ is that the juHices (hall 
not fuffer the (beriffe to put into the pannell any men which wer« 
never fummoned : for before this ad if the fheriffe had made a^ 
pannell, and the jurors had not appeared, the iheriffe wonld have 
impannelled others of the fame bounty who were never fommoned,^ 
which was a wrong to them that were fo newly returned^ and is 
BOW prohibited by this a£i, whereupon any fo unduly returned^ 
teay have his adion again ft the (heriffe. for thisad is made for t(u^« 
relief of them that were fo ondniy returned. 



CAP. XXXL, 

^UM allfuis imp/aciiat* (1) coram T^/'HEN one that is impleadecl; 

aliquibus jujiic* (2), froponat ex- before any of the jufltices doth, 

iiftionim (3) ^^ pitat quod jujlic* earn alfcdge an exception, praying that the 

ollocent^ quam fi allocare noluertnty fi juftices will allow it> which if they 

Hie qui excepttonem propojuerlty fcribat will hot allow, if he that alledged the 

illam excettiorumy et petat^ quod juJiW exception do write the fame excep- 

Jigillkm yuum apponant in tejiifmnioy tion, and require tliat the juftices will 

jujiiciarii apponant Jigilla fua (4), Et put to their feals for a witnefs, the 

fiunui apponere noluerit^apponal alius juftices ihall fo do; and if one will 

de focietate. Et fi forte ad querimO' not, another of the company flialL 

niam de fa£io jufttciariorum venire And if the king, upon complaint 

fac* dominus rex recordum coram eoj et made of the juftices, caufe the record 

fi ilia exceptio non inveniatur in ro^ to come before him, and the fame ex- 

/»/?, et querens o/lendat exceptionem ception be not found in the roll, and 

Jcripiam fubfigillo (5) jufiic* appenfi^ the plaintiff fticw the exception writ- 

mandeiur ten^ 



Cip. ^\. Weftm. fetondl« 42^ 

wumdHur juft'iciari^ pLoi fit mi cer^ teiii mth tihe feal of a julKce -^ fO| 

tvm diem (6) ad (vgnofcendumfigHluwi the juftice flail be trommanded that 

fuMmtVel ad dedkendunu Etjijufiu:* he appear at a certain daj, either to 

JigUkmfvmm daduere nen p^tt^ pr$^ confefs or deny his feal. And if the 

ctdatur ( 7 } 4r^/ fudkium fecundum iU juftice cannot deny his fea]| they (haH 

iam exc£fiiofum^ prout admiUiud* ejfu proceed to judgement according ta 

9d cajfand** the fame exception, as It ought to hm, 

allowed or diiallowed« 

{9 Rep. 13. K.t\fti^ 15. RfjilL cSx.) 

At tic coimnoii law,T>cfore the making of this aft, a man might 
have bad a writ of error for an error in law, either iu ndditiom ju^ 
didi^ iM redditioae execuuctuis or iuproceJ)'u^ cffr. and this error in lavr 
maft be apparent in the record, &c. Forxhe writ of error faith* 
qtds, m recwdc €t pr^cejfit^ ^c error mtsrveait nmnifefitis^ l£c^ Or 
ibr error in^<^, by alledging matter out of the record, as death 
of either party, ^c before judgement: now the mifchiele before 
titts ftatute was, that when the demandant or plaijatiffe, or the 
tenant or defendant did offer to alledge an^ exception, {as in thofe 
dayes they did or/ Unus at the barre) praying the ju/lices to allow 
it, and tl^e judices over-ruling it ib as it was never entred of record* { 4^7 ] 
tliis the party could not alHgo for error, becaufe it neither appeared 
within the record, sor was any erroar in /ait, but in law, and (b 
the party grieved was without remedy, for whofe relief this ilatute 
•was made. 

(i) Cttm aiifuis impIacifatMr.] This a6l doth extend afwell to F.K.B.xt.B^ 
die demandant or plaintife, as to the tenant or defendant in all *■• *• 
adions reall, perfonall, and mixt; and regularly it extendeth not to 
a ftraoger Co the record, which is not to come ia lieu of the tenant, * 
&C. For example, if the bailife of a franchife demand conufans, 2oE«vpo"«- 
and the jnfticcs over-rale the fame, he cannot pray the juftices to f»n»4^« 
infeata bill, becaxife he is no party to the record : but yet one that x7 £• 3* *!- ^ 
olereth to be received, and is denyed, albeit he be none of the 
parties to the writ, yet becaufe he is privic in cftate, and to 
be tM face ieaemu^ he'^ail have the benefit of this- ad; and fo it is 
of the vouchee, though he be ao party to the writ, becaufe he it 
im l9C€ UnentiL. 

(2) Coram idiqtdhusjufiidarus.^ Albeit the letter of this branch 
feemeth to extend to the juilices of the com* pleas only, by reafoa 
o^ thcie words, eififirte ad ^uerimoniam de fadsjuftic* 'venire fac* 
doauMus rex recordum coram eo, (which i^ by writ of errour into the 
kings bench) yet that is put but for an example, and this a<a ex- 
tendeth notoaely to all other courts of record (for upon judgements- 
girea in them a writ of<rrour lyeth in the kings bench) but to this 
cooaty covrt, the hundred, and court baron, for therein the 
jodges were more likely to crre; and albeit, of judgements given 
in them a writ of errour lycth not, but a writ of (dlit judgement in 
the court o( common pleas, yet the cale being in the fame, or 
greater mifchief, the purview of this (lacute doch extend to thoie 
iaferioar courts. 

, (3) Propcxat exeeptionem.l This extendeth not onely to all pleas if H. 4. 52. 6<. 
dilatory and peremptory, &c. and (as hath been faid) topi:ayersto 9^^-P-^- "6E. 
htfecfiived, oicr ofany record 01 deed- and the like; but alio to all 3-.Qi«'^e non«d- 
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challenges of any jarors, and any materiall evidence given to any 
jury, which by the court is over-ruled. 

(4) Jnfti^i^i appcmmnt JigilU/ua.'] Here is an expreiTe com-, 
mandment given to the jufhces; and yet if one refufe, and any of 
the other infeal the bill^ it fufiiceth, but if they all refufe, it is a 
contempt in them all; for it lyeth not in the power of the juftices 
that denyed to perform the purview of this a6l, to take advantage 
of their own wrong, and the party grieved may have a writ grounded 
upon this ftatute to the juidices, commanding them to put their 
feab juxta/ormam fiatuii, et hoc /uh periculo quod incumhit nullatenur 
emttatis^ 

And though no time be appointed by this ad, when the juftlces 
(hall put their feals, the party muft pray the fame before judeementi 
but if they deny it, then may they be commanded after judgement 
to put their feals, and then the putting of their feals after judge- 
ment fhall be fufficient. 

(5) Et querent oftendat exceftionem fcriptam fuh figilU^ Albeit 
the party grieved lie dead, yet his heirs or executors, &c. accord- 
ing to the cafe, fhall have a writ of errour upon this bill of ex- 
ception. 

In this cafe the plaintife can alledge no diminution, for he muft 
hold himfelf to the matter in the bill fealed; and if it be not there, 
it was his folly to omit it« 

(6) Mandetur jufiiciario quod Jit ad cerium diem*'\ Albeit fome 
have holden, that the juitices may bring in the bill under their feal, 
and acknowledge it, yet the furer way is to follow the order pre- 
fcribed by this a£t. 

If the juftice dye, yet (hall there ^/cire facias go aeainft his exe- 
cutor or adminiftrator; for the death of the judge, which is the a£t 
of God, cannot prejudice the party, nor make the purview of thia 
(la\ute to be of no force. 

As if a man be outlawed, and at the time of his outlawry he was 
beyond the feas in war in the kings fervice, and brings a writ of 
errour to reverfe his outlawry, and obtains a certificate of the mar- 
ihall of the kings hod under his feal (as he ought to do) in this 
cafe notwichflanding the marfhall«dye, yet may he ailign the fame 
for errour, and upon (hewing of the certi6cate have di/cirefac* to 
the executors or adminiftrators of the marfhall. 

(7) Et fi jufiiciarius Jigillum fuum dedicere non pojptt procedatur^ 
&c.] On the other fide, if the judge deny his feal, then ma)r the 
plaintife in the writ of error take iilue thereupon, and prove it by 
witnefTes; for it lyeth not in the judge in this cafe to fruftrate thit 
excellent law made for advancement of judice and right. 

For the order of proceeding herein according to this aft, fee the 
book of entries. 
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f^XlM vlri nUgloJi^ et alia per- 
foTut eccUfiqftua implacltent ttli* 
futnty et implacitatus ( i ) fectrit di* 
faham \%\iih quam temnunt* amittere 
dekeat : quia jufiiciar* htuufyue tenue" 
nptt^ qu9dfi implac'ttaC fecerit defaU 
tarn per cdlufionemy ut cum petens oc-^ 
cafintejtatuti per tituhwi doni, vel al- 
ierius a lienntionis^feifinamde tenement 
con/equi non pffffet^ per illam defaltam 
anfequeretury et Jie fieret fraus Jiatu- 
to: erdinat* eft per dormnum regem^ et 
c^nceffum in hoc cafu^ quod pojiquam 
defatt'a faHa fuerit^ inqiiiratur per 
pairiaMf utrum petens habeat jus in 
fua petitiem^ vel «««. Et ft comper* 
turn fueritj quod petens jus habuerit 
{iU procedatur ad judiciu/n (4) pro 
fetentej et recuperet feijinam fuam. Et 
fi jus nm habuerity incurratur iene 
meni* prexiifio domino feodi^ fi illud pe^ 
tat infra annum (5) ^ tempore inqui- 
fttioms capta. Et ft infra annum 
nsn petatyfuperiori domino incur ratur^ 
fipetat infra dimidium annum poji il- 
ium annum, Et fie habeat quilibet 
dambms pofl pr^ximum dominumy fpa^ 
cium dimidii anni ad petendum fuccef 
fiviy qieoufq'y perveniatur ad regem^ cut 
ad ultimum pro defeSlu aliorum domi^ 
naruitt tenementum incurratur. Et ad 
calumniaHdum juratores inquifitionis^ 
admittantur quicunque capitales domi^ 
mfeodorum (6)^ et fimiliter pro rege 
qui calumniare * voluerint ( 7 . ) Et re^ 
maneat terroypofiquam judicium datum 
fuerit in manu domini regis quoufque 
tenem* per petent^niy vel per aliquem 
tapitaltm dominum difrationetury et 
oneretur vie' ad refpondend* indi ad 
fcauarium. 



"XX^HEN religious men and other 
ecclefiaftical pcrfons do im- 
plead any, and the party impleaded 
maketh default, whereby he ought to 
leefe the land, forafmuch as the juf- 
tices have thought hitherto, that if 
the pirty impleaded make default b/ 
coiluHon, that where the demandant, 
bv occafion of the ftatute, could not 
ODtain feifm of the land by tide of 
gift, or other alienation, he ihall now 
by reafon of the default, and fo the 
ftatute is defrauded ; it is ordained by 
our lord the king, and granted, that 
in this cafe, after the default made, it 
(hall be inquired by the country, 
whether the demandant had right in 
the thing demanded, or no. And if 
it be found that the demandant had 
right in his demand, the judgement 
mall pafs with him, and he mall re- 
cover feifin ; and if he hath no right, 
the land {hall accrue to the next lord 
of the fee, if he demand it within a 
year from the time of the inquefl: 
taken; and if be do not demand it 
within the year, it fhall accrue to the 
next lord above, if he do demand it 
within half a year after the lame year; 
and fo every lord after the next lord 
fhall have the fpace of half a year to 
demand it fucceflively, until ii come 
to the kijig, to whom at length, 
through default of other lords, the 
lands Ihali accrue. And to challenge 
the jurors of the inqueft, every of the 
chief lords of the fees fhall be admit- 
ted, and like wife for the king, they 
that will fhall challenge; and after 
the judgement given, the land fhall 
remain clear in the king's hands, un- 
til it be dereign^d bv the demandant, 
or feme other chief lord, and the fhe- 
jifF fhall be charged to anfwer there- 
fore at the exchequer. 
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Notwithftanding the flatute of Magna Ciarta, B^d the ftatnte of 
€fe n/igiofij, anno 7 £dw. i. yet this evaiion was found out, that 
religious and ecclefiafticall perfons did recover lands by deftult; 
which, albeit it were by confent «nd collufion, yet the juftices did 
hold that thefe religious and eccleiiaflicall perfons came not to the 
land /^ titulum doni^ *vel alienationisy nor was within the generall 
woros of the ftatute of 7 Edw. i . Aut alio quovifmodoy artOy njel 
ingeniofibi approprtan prafumat : for that recoveries being profecu^ 
ted in courfe of 4aw were by law prefumed to be jull and lawful!. 
It was holden by the juftices, that they were not within the former 
fiatute; and yet thefe recoveries were dotM in fraudem legUt for 
remedy whereof this ftatute was made. 

( 1 ) £/ implacitatus,] All adlions brought for any lands or tene* 
ments, wherein a free- hold, inheritance, or a long term is recovered^ 
as within this fiatute, as precipes quod reddat^ quart impodiu droit de 
gardi ejeSiioneJirma, quart tjecit infra terminum^ *warrantia charta^ 
con^tnuit to levie a fine, execution ptr tlegit, ftatute merchant, or 
ftatute flaple, &c. 

This a^ doth extend to them that are nopardes to the writ^ as to 
the vouchee, and tenant by reccit and the like. 

And this flatute doth extend by equity when the abbot, &c. is 
tenant or defendant, as when a writ of right is brought a^ainft an 
abbot, ^c. and after the mifexjoyned, the demandant msGceth de- 
fault, and is nonfute, the collufi6n (hali be inquired, and this cafe 
wherein the abbot is tenant is within the fame mifchief, and there- 
fore within the equity of this law : and fo it is if a quart impedit be 
brought againft a prior of the church of D. itnd the plaintife be* 
come nonfute, the defendant fhall recover the prefentment» and the 
collufion (hall be inquired. 

(2) Fecerit de/aha/n.] This aft doth not extend onely, ac* 
cording to the letter, to recoveries by default, but to all manner 
of recoveries by vcrdift, or otherwife, if they be had by col- 
lufion. 

if it be by default, then a judiciall writ called a quale jtts 
grounded upon this flatute is awarded, which Writ confifleth upon 
five parts: 

1. It reciteth the recovery. 

2. The doubt of the fraud, et quia dubitatur de fraudt inter cos 
pralocuta contra Jlatutum. 

3. A commandement to the fherife to return a jury, pracipimut 
tihi quod 'venire fac* coram jufticiar* noftru apud fFeJhnona/i* duodecimo 
He. the charge of the jury is ad recogfC fuper facramentum fuum heec 
tria ; i . ^alt jus idem abbas habuit in praJiff* meffuagio : 2. H 
^uis pradecejforum fuit indefeifitus ut dejure tccUfiafua pr€td' .•3. 
li S^antum illu4 mejfiiagium 'valet per annum, 

4. The fourth is another (ommandement tothe fherife,^/ interim 
mejfuagium ilihd in manum noftram capias^ ^c, et quod de exrtibus aA 

fcaccarium nobis re/pondeas, 

5. The fherife is commanded, et fcire facias capitalibus dominit 
feodi alius mediatis, tt immediatis, quod tunc Jint ibi audituri juratam 

illam^fi *voluerint. 

Which writ I have the more at large rehearfed, for that itgiveth 
a great li^ht to all the parts of this aft. 

And it is to be obferved, that if the jury finde that his predecefTor 

was feifed of it in his demefne as of fee in the right of his church, 

J before 
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hefoTCiiit hidttaiWtJi rtligf^t,amio y E. i. thisba ffOod verdl£b is£*3<CoUu- 
for the demandant without finding of any licenfe; for dioagh therd fionsi. i6£. 3« 
were no licenfe, the alienation was good: but if they finde that his 1^1^ *** ^*^'^* 
predcceflbr was feifed after the ftatute, then they ought to L^H^e*. 38. 
finde a licenfe, or otherwife the land belongeth to the lord or 
long. 

The vake of thrland is inquired of, becaafe the iflues thereof 10 H. 6. 38. 
are to be by this ad anfwered to the king. Sumf. Prsrogk 

If there be an iflne joyned in the adlion brought by the abbot, H'^' 
the jury ihall not onely inauire of the iflne, but of the coUufion, |, 3/i! 5^0 £?f • 
but as concerning the colluuon, it is but an inqueil of office, whereof 22. 14 Air. i^l 
no attaint lyeth. S ^- 3* '9* ^ ^* 

' If a recovery by verdid were not within the purview of this ad, 3- «'* *oH. 6« 
fuch an iflne ofdifadvantagc might be joyned, and fo feint evidence I R.V. CoUa*^* 
might be given, a^ this flatute (hould be of little force. fion'40. 

And if the jury do not inquire of the collufion, fo aa the abbots 33 H. 6. ^54 
ice. recover by vei^di^t, yet the collufion fliall be inquired of by a 
fpeciall writ, and not by sLjuaJeJus. 

If an abbot bring an amfe, and the tenant plead a forein releafe, 
they of the forein county cannot inquire of uie collufion, but a fpe- 
ciall writ ihall be granted. 

If the tenant appear, and confefle the adion, or judeement be 6 E. 3. ii. 
given upon a milil dicit^ or a departure in defpight of the court, 17 E* 3* S* 
thefe alio are within this fiatute, and the collufion (hall be inquired, 
and fo if a recovery be had upon a demurrer in law, that recovery 
is alfo within the equity of this fiatute. 

In fome cafe no collufion fhall be inquired at all, as if a per- 29 £. 3. 3$. 
fon bring a juris utrum, and the jury finde that the land is ^ R- »• Collii* 
the right of the church, this fufficeth without inquiring of the ^""y^ ^^^ 
collufion. 3 • • • 

(3) Etfic9mperiMmfiiirit qmd petensjus hahtitrit.'\ This b either 
by jury upon triall of the iflue, or by quaUjus^ if the tenant make 
de&ult. 

(4.) Prccidatur ad juMcium,^ Hereby it appeareth that, the f«a/r Rdwey 134. 
^K/ihonld be fued out after the default, and before judgement, and 
ib -it is faid the ufe hath been; and if the collufion be found, the 5 E. 3. 994 
lord, &c. fhall enter, though judgement be never given. 

But yet if judgement be given upon the default, yet may the Regift.Judio. 
fitaUjus be fued out, and fo it appeareth by the Judiciall Regifler, 16, 17. 
and many other authorities, but execution fhaU ceafe untill the 
collufion be inquired. 

In a writ of rieht, if judgement finall be given for the abbot* 34^* 3 Collu'» 
&c the collufion fliall be inquired; for albeit the judgement finall !«!» 4| »3 E- 3- 
be given between them, yet the lord by thbfbtuteftiall enter: and jJagemen* 163* 
fo it is of a recovery by default in a cejfawiu 4 £. 3. g. RegiL 

(5) Et R jus nms habutrit^ incurratur tifumsutum proximo domino Judic. x6, i;* 
f99ii^ fi iUud pttmt infra annum, &c.J Here be the certain tunes 
appointed when the lords mediate and immediate fliall enter, whereof 
fnfficient hath been &id in the expofition of the ftatute di rtligiofis^ 

7 E. I. 

(6) Et ad calummandum juratoros inptifitioms, admttamwr qui^ 
cMUfUi capitaUs domini fiodorumA Hereupon, as hath been faid, the 
flierife fliall warn the lords mediate and immediBte to appear and 
take their challcngeSj 

It iMiT. 3D If 
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4» E. 3. 3p If any of the lorda siedkie or iitHRcdiate be WitliSn SLge, ki re- 

fffcA of thck words, * fuicunfm dMtim JMormm^ the court wilt 
advife whether any thing ihall be don^ fo )M$ pr<jttdtce> during 
hb minority. 

( 7 ) Etjimillter pro rege qui eUmstre ijdutrii. } The king is atwiiy 69 

(in judgement of law) prefent in court, and therefore any mait- 

Stat.at:InqQ»f. may challenge for the king, bat by ihe ftatote of 53 £• r. they 

uoo 33 E. 1. which challenge for the king maft fhew a caiife certaine, and rho- 

truth thereof is to bee tried. 

Obierve well what expoikien hath beene made erf this aft, and 
horn the judges extended the iame by equity, for othepwifi» 
the churchmen by advice of their learned counccll (whereof they had 
the bed) would have had fome evafion or other out of the letter 
of the law. 

See the expofition before of the fiatute 4ie r$ligiofis^ 
7 E. K 



CAP. XXXIII. 

GiiHAmulutenentii ifiguntcrucei pORASMUCH as many tenants 
,*'S^(i) in Uriementis fuis (2), aut fet up croffes, or caufe to be ict 

erigi permittunt (3), in prajudieium up in their lands^ in prejudice of their 

dominorumfuorum{^)^ut tenenteiper lords, that tenants ftiould defend 

priviUgium templariorum et bofpita- themfelves againft the chief lords of 

lihrum (5) tueri fe pojfent contra capi- the fee, by the privileges of templars 

ialet dominoi feodoru?n : Jiaiutum eji^ and hofpitalers; it is ordained, that 

quodhujufmodi.UrC capitalibui domtnisy fuch lands (hall be forfeit to the chief 

aut regi incurranfur. Eodem ?nodo lords, or to the king, in the lame 

{6)quoJiatuit alibi de tenenuntis alie- manner as is provided for lands alien- 

natis. ad fncuum mortuam. ed in mortmain. 

FIrta, 1. a. cjip. 43- Wb. 5. cap. 34. Do€l. & Stud. Li. %• ca. 34. & 46. Rot, Pat. 2 E. 3. Rot, 
riauf. iS B. 3, 

# 
For the better underf^anding of this ftatute, it is to be knowor 
that the order of the tenplers, othei wife knights of tiie tenipl« 
being men profcffed, were by Gelafius the pope founded ann0 
|S H, I. DomtJii 1117, which was atnw i9 H. i. 

Thcfe were called t€mplarih beeaufe they were firft founded in 
fonse of the edifices adjoynhig and belonging to live temple, and had 
the charge and keeping of the k)rds /cpulchre, and not onelj 
Entertained piJgrimsi that came to fee the^palciu^, ^c. but in their 
armour condulbed chriftians that had a defue to fee the city of 
Jerufalem^ and other places in the land of PaleAine, and to guacd 
them from the Saracens and iniideK 

S6one after, wx. anno Domini 1 1 20, which was in anno 2 1 H. f » 
t&e ho^iulkrs* coimnonly called miUtot San^ Johaimis Jerojblj^ 
wntani, beiogprofefied fners of S. John of Jeru&lem» under th^ 
rule of S. Angodine^ were founded^ Honofius then being pope, 
/ and they were called ho/pitu/arii, hofpitallers, becaute they hid thjt 
care of hofting and providiiig hfifpitals fox pilgrims, 8i^ Ufivellin; 

to 
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to J^nilalein, &c« and for their fafe-condoA againft Saracens and 
infidels. Thefe two orders, (bat efpecially the templers) did To 
orerfpread throughout chriftendome, and fo exceedingly increafed 
in pofleffionsy revenues^ and wealth, and fpeciaily in England, 
as yott win wonder to reade in approved hiliortes, and withall 
obtained fo great and large priviledges, liberties, and immunicies 
for themfelves, their tenants and farmers, &c. as no other order 
had the like. 

At the coancell of Vienna holden anno Dwuni ijil, which was f 432 j 
mmm 4 B. 2. Clemens quintus then being pope, the order of rhe Councel of 
templers was by that coancell diflblved throughout all Chriftcn- ^'^^^* *""® 
dome, and their pofleffions and revenues here in England given to ^ g"*^.'^''* 
die hofpitallers by a£l of parliament, anno 17 E . 2. Kelwey, ^ (f . t* 

fiat the hofpiullers continued here in England till an adl of fak 169, 170. 
pariiament made in 32 M. 8. by which aft they were diflblved, fo ^'»"° 17E. ». 
as albeit both thefe orders mentioned in this adl are diflblved, and Vcr.Ma^.Chtrt. 
therefore this aa may feemc to be obfolcte and out of ufe, yet will e.^*; •g^"'*^** 
we not omit the expofition of it for two caufes; i . for that we have j ^ h.'6. 46. 
hitherto omitted not one; and 2. it may ferve for ytty good ufe, as 32 H. $. ca. 24. 
hereafter (hall appeare. 

(i) Efigunt cruets A The reafon wherefore croflcs were ereded* 
tras^ for tluit the knignts of both the faid orders were cruce fignati^ 
and becaufe that was the enfigne c^ their profefiion, and for that 
fheir tenants enjoyed great priviledges, to the end they might be 
known to be the tenants Of the faid orders, and thereby freed from 
many duties and fervices which other tenants were fubjeA unto» 
did ere£l crofies upon their houfes; and manv tenants of other 
lords perceiving the ftate and greatnelTe of the knights of both the 
iaid orders, and withall feeing the great priviledges their tenants 
enjoyed, did fet qp crofles upon their houfes^ as their very tenants 
oTed to doe, to the prejudice of their lords. .^ 

(2) In timmentis Juts,'] The croife was ereded upon their 
hoafes, but both the houfe and lands holden by one tenure 
were forfeited to the lord, iand therefore the adl faith, in tenenuntit 
Jm$, 

(3) Ami erigi fermJitsfne.] This word [perihit] or [faffer] hath 21 H.y^ 34« 
fn the law two iignifications ; firll, where he that foffereth it, is 

party, and then it is equivalent to his owne ad ; as if a man fuf* 

fereth a recovery aeainft him, and the like : the other fignification 

is when a ftranger doth the ad whereunto he is not party ; as here 

if a (Iranger o£ his own head eredeth a crofTe upon the tifnancs v , 

houfe, if after notice the tenant doth fuffer it, this is a permijlion 

within this ad ; even as in waile in houfes, if it be dene by a 

ftranger, the tenant mail anfwer f6r it, if he repaire it not before 

the adion brought ; fo if after iiotice the tenant doth not p\ii down 

the erode, but doth by colour thereof any thing to the prejudice of 

tile lord, he -is within tlus fbtnte. 

• (4) Jfnfr^udichim ii6min9nm/u9nm.'] Somewhat mull be done 

-to the prejudice of the lord, for \\ the tenant eredeth, or fuflFereth to 
be ereded a croiTe npon hb hoafe, this it no forfeitare of his te- 
nancy ; but if after the eredion of the eroilb, he claimeth and putteth 
ia art any of the priviledges of either of the faid orders agauifl the 

.kud to his prejudice, then is the tenancy forfeited. 

is) P^ pri'^pta'i umflwriomsn ^t bofyitaUorum,'\ The tenants IU|ift«f.t#^ar# 

of the knights ofHboth thefir^rders enjoyed great priviledges, as 

3 D • well 
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See heretfbBr, wtll againft the king, as againft the other lords ; as to be free from 
•^ *3- tenths and fifteens to be paid to the king, to be difcharged of par- 

veyance, that they (houla not be fued for any ecclefiaSicall cau(e 
before the 0t6\n2sy ^ fed coram <onfer^atonhu prinfiUporum/uorvmi 
alfo of ancient time they clain>ed that a felon might take fach 
houfes having fuch croiTes for his fafety, as well as any church, and 
many others : now if a croiTe be erected, and any of thefe, or other 
priviledees claimed and put in ure by the tenant, &c. then 
was his land forfeited to the lord pf whom the land in truth was 
holden. 

If after the crofle levied, the prior of S. John of Jerufalem had 
diHrained for rent or fervlce, and the tenant had acknowledeed the 
[ 433 J tenure of him, the very lord might enter by the purview of aiis fta- 
tute, and fo if the tenant doe prove any will whereof he is made 
executor before the confervator of the priviledges, the lord may 
enter, stjic inJimiUbus. 

(6) Eodem modo.] This is an a£l of reference as well to the fta- 
tute de rel:giofis^ anno 7 £. I. as to the 32 chapter of this parliament 
of Weflm* the fecond; and therefore if the king take benefit of 
this ad, he ought to graunt the lands over in fuch fort, as is pre- 
fcribed by the &id a£l of 7 £. i. 

And albeit the (late of the tenancy was not hereby changed, aa 
in the cafe of the roortmaine, (whereunto this aft referreth) yet 
fuch were the height, power, and grcatneffe of thefe orders, that 
this aft doth put the matter prohibited by this aft in equipage, with 
an alienation in mortmaine. 



CAP. XXXIV, 



■^ feme efpoujcy damefeUty ou outer 
feme deformeSy per la ou el ne foit af-- 
fentusy ne avanty ne apres (i), eyt 
judgetnent de vie et de membre il)* Et 
enfiment per la ou home ravijl feme^ 
dame efpoufgy damafelUy ou auter feme 
eforcey tout foit que elfoy ajfent apreSy 
eyt tiel judgement come devant eft dity 
filfoit attaint a lefuit le roy {3)y ft la 
eyt le roy fa fuit. De mulieribus {$) 
abdu£iis cum bonis virorum (6) fuo» 
runty habeat rex feSiam de bonis fie af 
portatis (4.) £t fi uxorfponte reli- 
querit virumfuumy et abierit (8)9 et 
moretur cum adultero (9) fuoy amittat 
in perpetuum actionem petendi dnem 
fuam {y)y qua ei compeiere poffet de 
ten* virifuiyfifuper hoc convincatury 
nifi vir fuus Jpontey et abfque coher* 
tione eccUfiaftica earn reconciliety et fe^ 

cum 



T is provided, that if a man from 
henceforth do ravilh a woman mar- 
ried, maid, or other, where Ihc did not 
confent, neither before nor after, he 
(hall have judgement of life and of 
member. And likewife where a nlan 
ravi(beth a woman married, ladjr, 
damofel, or other, with force, although 
fhe confent after, he fhall have fuch 
judge;nent as before is faid, if he be 
attainted at the king's fuit, and there 
the king (hall have the fuit. And of 
women carried away with the goods 
of their hufbands, the king fhall havo 
the fuit for the goods fo taken away. 
And if a wife willingly leave her hus- 
band, and go away, and continue with 
her advouterer, me fhall be barred for 
ever of action to demand her dower, 
that fhe ought to have of her huf- 
band's lands, if fhe be convift there- 

vpon» 
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€wn C9babitare permittat [\o)y in quo upon, except that her bu{band wil- 
a^u nfiituatur it a&io. ^i monia^ lingiy, and without coertion' of the 
hm a domo fua abducat^ licet moniaHs church, reconcile her, and fuffer her 
coRfentiatypuniatur per prijimam trium to dwell with him ; in which cafe (he 
eMwrum^ it fatisfaciat domui a qua (hall be reflored to her aflioil. He 
dbdu^a fuerity competent^ (ii) • ^ that carrietli a nun from her houfe, 
mhihrmnus redimatur ad voluntatem . although fhe coiifent, fhall be punifli* 
ngU (12). ed by three^ years imprifonment, and 

ihall make convenient iatisfaftion to 
the houfe from whence fhe was taken, 
and neverthelei^ fhall make fine at 
the king's will. 

31 E. I. IndiQmeat 31. (3 Ed. i. c. 13. 6 R. %, c. 6. Regtft. 57. % Roll. 247. 9 Ed. 4. f. 2$. 
Bro. Coroo. 203. Dyer, 256. Fiu. Dower^ 41. 72. 94. 119. 153. Fits* Ad« for U ftat. 12. 37* 
I Inft. 32.) 

(1) Fwrvie^ eft, que ft home raviftfeme ejpfmfe, dame/elk^ ou outer 
feme defirpui, per la ou el nejoit affentust ne avant, ne opres, ^t judge-^ 

meiu dt vie et de numbre.'\ This claufe is intended of an appeale to 13 E. 3. C^roiu 
bee brought by the party ravifhed, for if (he give confent either >^^* 
before or after, (be (hall have no appeale, but if fhee confented 
neither before nor after, then (hee (hall have an appeale of rape, 
and there is no law that gives a woman an appeale of rape but 

•*•*» See the firft nart 

Hereby the anncient law concerning theeleftion given to her oftbelnftitutu, 
that is ravifhed is taken away. Vidt Weftnu 1. cap. 13, fea. 190. 

Afterwards by the ftatute of R. a. a greater punifhment is ini- [ 4^4 ] 
£ided upon the party ravifhed, if (he after confent to the ravifher, 
v/«. that as well the raviftied as the ravifher (hould be difabled to le! L^$ E.^^* 
challenge inheritance, dower,or joynt^feoffement, &c« and that the 5s. *i H. 6. x.^ 
next of blood Ihould enter, &c. 9 H. 7. 25. 

And moreover the hufband of her that is fo ravifhed and after Pl» C<>m. 45. It, 
gives her confent, or if (he have no ha(hand, her father, or other IhejSevM cafe, 
next of her blood (hall have the appeale of rape, whereiii no wager ^ 
of battell fiiall be allowed; fo as thb ad of R. a. gave an appeale | h.6J'i!^* 
in cafe were no appeale lay before, and alfo to other perfons, fo as 
the woman chat never confented may have her appeale upon thb 
ibtate, and if (he give confent afterwards, then the appeale of rape 
is given by the (latute of 6 R. at. 

If a woman be ravifhed by her next of kin, and confenteth to 28 H. 6. Core, 
him, and hath neither hutband nor father, the next of kin to hini 459* 
fiudl have the appeale, for he hath difabled himfelfe by the rape, 
whereby he becomes a felon* 

(2) Judgement de vie et de memire,] That is to fay hee (hall be De frangent. 
attainted of felony. prifonam. iE.a. 

In the appeale being the fuit of the party, the pardon of the oVLIs^mE. 
king doth not difcharge the party, as it aoth upon the indidment ^ ^'3. Broke 
at the fuit of the king. Csroa. 203. 

(5) £/ enfement per la ou borne ravift feme^ l^c, a force 9 toutfoit qne 
di^iatt i^es, eit tiel judgement come eft avandit fil foit atteint a le/ute 
le rojit 8tcJ] Hereby it appeareth that the fird claufe is to be intended 
o(t!t^e fait of the party, this branch providing exprefly for the 
fait of tke Jung. 
^ ^ 3 D 3 . See 
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See the expofition of the 13 chapter of W«fiin, i« And the firft 
part of the Inftitutes, fcQ. 1 90. 

(4) De mtdieribus ahdudis am bonis njirorumfu^rum habeat rn: 
fiHam de bonis JU^aJportatis.l At the common law thf hulhand 

might have had an a^ion of trefpade, de uxore ahdu3a cum bonis 'viru 
This is alfo prohibited by the ftatute of Weflm the i, cap. 13. 
and a further punifhment infliftcd then was at the common law, 
and therefore in the original writ, de uxtfre ahduHa cum bonis *viri, 
it is concluded contra formam fiaiuti in hujujmoci cafu prcvifoy n^e^nijig 
thcfaid ftatute of Wellm. 1. for this aft of Weftm. 2. extendeth 
oneJy to thefuitof the kinp: and if the writhe brought at the 
common bw omitting the words, contra formam Jtatuti, then it is 
Si ji.fectritf Wr, tunc pone, t^c, quod Jit ^ i^c, but \^ contra formam 
ftatuti be added, then the writ is, Si A.fecerity <^c, tunc attachies ^. 
it a 9ucd eum habeas, iSc. 

And albeit the words be, babeat rexfeSiam^ yet may the ho(bani 
alfo have his adlion, as is aforeiaid. 

(5) i)«f mulieribus,'] That is to fay axoribus, for of auncient time . 
pntlier was taken for a wife. 

If the wife be taken away, ami after be divorced. 6r if Ihee di^ft^ 
yet the hufband iball have his 'sk£i{qn,de uxcre ahduSa cam bonis wri^ 
for in this adlion he (hall not recover his wife, but damWes. And 
he cannot have an adion for taking her away as his fervaAt, becaafe 
.the iaw gives h^m an a£lion in another forme. \ 

If the wife be in/ha atmos nubiles, ^», under the age ^f twelw 
years at the time of taking away, fome have holden that the 
hoiband (hall not have % writ d$ uxem mUu3m cum bonis wri. But 
I hold the law is td tke contrary, foi ike is uxor umill di&gree^ 
ment. 

(6) Cvm bonis 'vir^um.] The plaittttfc muft in his count tbcw 
the goods in certain. 

Albeit tha words of the writ be rapmt, yet here it is taken for a 
violent taking a Way, and not whea cafnall knowledge is h^ 
fo as this adlion may be brought againii women as well as men. 

(7) Etjs uxor Jponte reliquerit *i}irumjuitm, \3 abitrit^ U moretm^ 
asm udulteroj asnittat in perpetuum aSiomtm petendi dctem fuam, l^e^ 
nifi 'vir fuus J^uie^ i^ Jim coeriions ecckfiafiica easn reconciliett CsT 
Jecum cobabitasfe pfrmittai, ^^.] In this cafe of elopement, and 
remaining with the adulterer, ftc the wife could not be barred of 
her dower by the common law, no though a divorce were fued and 
had for the faid adultery, as you may read in the firflf part of thci * 
Inftittttes, fea^ 36. 

(8) SiJpfmt^ reliqxerit^ \S abitrit^ H moretur esssn aiuturo^ ^r.] 
Albeit the words of this branch be in the conjunAive, yet if the 
woman be taken away not Jj^onte^ but againft her will, and after 
consent, and remain with the adukerer without being reconciled, 
&c. fhe (hall lofe her dower ; for the caufe of the bar of her dower 
is not the manner of the going away, but the remaining with 
the adulterer in avowtry without reconciliadony that b the bar 
of the dower: fee more of thefe words (nliqutrit li ahiait) in 
this chapter. 

If the wife gpeth away with her hulbands agreement and 
conient with A. B. if after A. B. commit adultery with her, and 
ihe remain with him without reconcilkition, (he (hall be barred 
«f her dower by this branch ; whereof you (hall read in an andeot 

parliament 
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parliament roll a rare and ftranee cafe, which was the £ril ja«lge- 
inent that I Bnde given upon this branch, and the judgement was 
given in parliament ; and ,the cafe, which I have taken out c^ the 
record it felf, was this : 

Sir William Paynel knight, and Margaret his wife did demand Kot. Parllam. 
the third part of the mannour of TorpuJ, as the dower of the faid ^ft. fanai Job. 
Margaret after the death of John de Camoys her firil hufhand, 1?oE "'^Rot. ». 
that mannour being then in the fei/in of the king: the king's 
attorney anfwered, that ihe ought not to be endowed, quia recejjst * 

m. marito/uo im vita Jka^ tff <vixit ut aduliera cum fradici* Guilielrno, 
H soM flat *viro fuo reconciliata ante morttm fuam» 13 fie f^er formam 
^ ftahai indt priut cditi non debet inde dctari. • Viz. this 

The demandants reply ed, and pleaded a deed of the faid John ftatute of W. «• 
Camoys under feal, in thefe words : - . ^'P* 34* 

Omnibus Cbrifii fidelibus ad quos hoc prafins fcriptum per^venerit^ 
Johannes de Camoys filius 13 tares domini Radulpbi de Camoys^ 
Jalutem in domino, rfoveritis me tradidijfe £f? dimifijje Jpontanca mea p ' . w. 
voluntate domino GuiiieL Payuel militi Margaret am de Camoys filiam ^yj^^^^ jnsBdita. 
^ hgeredem Johannis de Gatejden uxor em nuam, £t etianr dedijje^ 
conceffij/iy (S eidem domino Guilielmo relaxa/Je, et quielum clamaj/e 
omnia bona, et c^talla qua if/a Margareta habet, *vel de , catero 
habere poffit^ 13 etiam quicquid mei eft de prad* Margareta bonis, vel 
catallis cum jms pertinen^ , Ita quod nee ego, nee aliqids alius nomine 
meo in pradiSa Margareta, bonis, et catallis ipfius Margareta cum 
Juis pertinen* de cater o exigere feu *vendicare poterimus, nee debemus 
imperpetuum, Folo et concedo, et per pr a/ens fcriptum confirmo, quod 
pradiBa Margareta cum pradi^o domino Guilielmo fit, 13 maneat, ex 
*volunfate ipfius Guilielmi. In cujus rei teftimonium figillum meum 
appofui, 13 c. hiis teft'ihus* 

And concluded their replication thus ; Virtme cujus firipti dicit, 
quod non vixit, ut adultera cum pr a dido Guilielmo, fed ut uxor ejufdem 
Guilielmi. 

Whereupon the king*s attorney demurred in law, and the [ 43^ ] 
record faith^ Et fup:r hoc procejjum ^ ad judicium, quod non debet 
dotari. 

By this record it appeareth, that (he was barred of her dower 
by force of this branch, whereof the king's attorney took ad- 
vantage: and in the record it is further contained, that the 
demandants protulerunt quafdam alias literas epifc&porum de purga- 
tione adult erii, qua recitantur in memorandum Et quia Juper teftimonio 
epifcoporum non funt judicia in curia regis faciend* , licet lit era epifco^ 
ponan in curiam regis /iter* porreda, nifi iidem epifcopi ad mandatum 
regis ipfi regi refer iberent* 

This deed, for the drangenefTe theieof, we have recited at Urge 
de verbo in verbum. 

But the huiband may give licenfe to a man to carry his wife to 4y •3«Bjr*tti4, 
his houfe, and this (hall be a good bar in an adlion brought de. ]^ f|. ^, ^ .. 
muliere ahdu3a cum bonis *viri, ai H. 7. 13. ^ 

(9) Moretur cum adultero,] Albeit flic doth not continually re- . j ^ ^^ 
main in avowtry with the adulterer, ytt if Ihe be with him and 6 £. 3. 29. 
commit adultery, it is a tarrying within this flatote. 

Alfo if fhe once remain with the addterer in avowtry, and 
a&er he keepeth her againU her will ; or if the avowterer turn 
. Jker awajj, yet ihe *flu£ be faid morari cum adsdtero within this 
^ 3D + 

> If i 
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If the wife doth elope from her halband's hoofe of habitation, 
and commit adultery in any other the lands or mannours of her 
hofhand» this without the free reconciliation of the huiband is 
within the purview of this ftatute : fee hereafter in this chapter 
for this point. 

And there be par^a monet and magna, and both of them 
within this branch. 

(10) Ntfi 'vir fuus /ponte, V ah/qut cobertiene ecclejue earn recon^ 

«9B. 5, ciUet, kff /scum cobabitan permittat.] Note that cohabitation i« 

Dower 94. „q^ fufficient without reconciliation made by the hufband Jpontf, 

fo as cohabitation onely in the fame houfe with the huiband 

availeth her not; a fortiori, though (he remain with the avowtrer in 

any of the lands or mannours of her httn)and» yet ihe fhall be barred 

of her dower by this branch, without the hun>ands free reconcilia- 

% E. s. tion, albeit it hath been otherwife holden : and the reafon that 

S^'^'r^^' ^^7 yeelded, is becaufe it is no elopement, whereas it appeareth 

'* N. B. 150.- before that the words ofrelijuerit b' abierit are not of the fubftkncc 

43 E. 3. 19. ^^ *^^ ^^f o^ dower, but the adultery, and the remaining with the 

BriL fol. 258. b. adulterer, as is abovefaid : and albeit (he and the adulterer remain 

within any of the lands or mannours of the hufband, yet (the 

words bein?, ^ uxorfpontc rtliqutrit ^ abierit J (he hath left and 

gone from her huiband in that cafe, which is a perfonall ofience. 

T E 1. foU ^^* ^^ P^^' °^ ^^® IniHtutes, fe6t. 36. for bars of dower. 

65 !b. in libra' .whereunto you may adde a cafe in Tr. 9 £. 2. fol. 65. in Jibrs 

moo, m^o, that if a woman fay that (he is conceived with childe by her 

tiufband whiles he lived, and in truth is not, whereby the next heir 

is didurbed, {tie (hall lofe her dower, if ihe acknowledge the fame 

before the juftices. 

And albeit ihe both cohabite, and be reconciled, yet if it 
be by the cohertion of the church, ihe (hall be barred of her 
dower. 
Sifpft, fi. %6j. (11) ^ monialem a domo fuo ahducai, licit monialis coitfentiat, 
6. B. 3. 17. puniatur per pri/onam trium annorum, ^ fatisfaciat domui a qua 
F.N. B. 233. abduSa fuerit competent er, 15 nibiUmimu redimatur ad 'voLntatem 
^ot.*Pat.*Mrtt ^^V^'^ Monialis t i. Monacba, nomta, quafi non nupta, fed deo 
lib. 9.72. D. confecrata, he that carrieth a monk out of his cloifter, the abbot or 
HuOeys cafe. prior, &c. of the houfe ihall not have an afiion of trefpas for the 
3 B. 3. 3. taking of him away, but his remedy is by the writ of apoftata 

* ^' 3- 5*» capiendo ; but • that writ doth not lie for a nun : and therefore the 
so Al^r^' comn^on law did give an a^ion of trefpafie for taking her away» 
%% R. X. Dam. ^8 the lord might have an adion of trefpafle at the common law 
1 30. 12 H. 7. for his ward ; and this a^ was made to give a further puniihment ; 
F*N* B°' * '* ^^^ ^^^ ^"^ ^" ^^* Regifter doth not recite this aft, but theplaintifc 
\u uof ^' ^*^^ "°' ^^ advantage of this aft, unleiTe he conclude, contra 
• r^^pj-i formamftaiuta,l3c. 

' V \Jl i Now the writ de moniale abduHa faith, ^are *viet armis claufuras 

Rc/iit. ^l^2A^9 ipfius prioriffa apud Z. fregit, it Jbrorem Jocofam AJbe commoniaUm- 
fuam ibid* exiftent* cepit, et abduxit, per quod di*vinum femjitiu in 
ecclifia ipfius prioriff^ Sanda Helena London* mubipliciter fmb^m 
traSumfuity it diminutum, it alia inormia, ^c. 

(12) Et nibilominus redimatur ad 'voluntatem ngis,^ So as al- 
beit the abbeife or prioreife ihall recover damages, and the de- 
fendant have judgment to remain in prifon by three yeers, yet he 
ihall be indifted and ranfomed at the kings fuit in a legall pro- 
ceeding, etjic i CQmvirfo. 

CAP, 
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jr\^ puerls mafiulisj jivi fenullU 
(1)9 (auarum mariiagtum ad 
aSfuem perttmat) raptis it abdu£iis 
(3),^ ilU qui rapuit non bahens jus 
(2) in maritagio'i licet poflmodum 
reflituat puerum non maritatum^ 
vel de maritagio fatisfecerit^ pu- 
niatur tamen pro tranfgriffione per 
prifonam duorum annorum (4}. Et 
Ji non re/lituiritj vel baredem poft 
annos nubiles maritaveritj et de mari'^ 
tagio fatisfacere non potuerit (5), 
ahjuret regnum^ vel babeat perpetuam 
prifonam (6). Et fuper boc babeat 
querent tale breve (7); 



CONCERNING children males 
or femaKs (whofe marriage be- 
longeth to another) taken and carried 
away, if the raviiher have no right 
in the marriage, though after he 
reftore the child unmarried, or elie 
pay for the marriage, he (hall never- 
thelefs be puniihed for his offence bj 
two years imprifonment ; and if he 
do not reftore, or do marry the child 
after the years of confent, and be not 
able to iatisfy for the marriage, he 
fhall abjure the realm, or have per* 
petual imprifonment ; and thereupon 
the plaintiff fhall have fuch a writ: 



Si A. pcerit te fecurum^ Vc. tunc pone per vad^^ ifc, B, quod Jit coram 
jufliciarits noftrisy i^c. ojiens* quare talem bareiT infra atatem exijientem^ 
cujus maritagium ad ipfum A, fertinetj apud C inventum^ tali loco rapuit et 
abduxit (8), contra voluntatem tpfius A. et contra pacem^ ^c. 



Et ft bares fit in eodem comitatUj 
tunc addatur ifta claufula. 



And if the heir be in the fame 
county, then this claufe muft be 
thereto added : 



Et diligenter inquiras ubi ille bares fit in baliva tua^ et ipfum ubicunque 
inventus fuerit catiaSy et falvo et fecure cufiodiaSy ita quod eum habeas coram 
prafaf ju/iiciarits noflris ad prafatum terminumj ad reddend* cui pradic^ 
torum A. et B. reddiaebeat. 



Et fiat fe£ta verfus partem de qua 

queritury quoufque per difiriSlionem 

venerity fi babeat per quod diftringi 

poterity vel per contumaciam (fi non 

fitjuftificabiiis) exigatury et utlagetur. 

Si forte hujufmodi hares ducatury et 

transfer atur in aUum comitat* (9), 

tunc vie* illius comitatus 

[ 438 ] fiat tale breve fub hac 

Jorma : 



And fuit (hall be made againft the 
party on whom complaint is made^ 
until he come in by diiirefs, if he 
have whereby he may be diftrained j 
or elfe for his contumacy, in cafe he 
be not juftiiiable, he (hall be outlaw- 
ed. And if percafe the heir be married, 
or carried into another county, theii 
a writ (hall be direded to the flicriff 
of the fame (hire in this form : 



^ejlus ejl nobis A* quod B. nuper talem haredem infra atatemy et in 
cuftodiafua exi/ienfy tali loco in comitatu tali rapuit y et de comitatu ilio ad 
talem locum in com* tuo abduxit^ contra voluntatem ipfius A. et centra pacetny 
bfc. Et ideo tibi pracipimusy quod pradi^um ha^edemy ubicunque eum in 

baliva 
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haliva ina invtnire poteris^ capiasy et falvo et fecure eum cuftodias^ ita quod 
eum habeas coram juJiUiariis ncjlrisy Qc. tali loco et diey quern diem idem A. 
babet verjus pradlGum fi. adreddend* cut de jure reddi debeat. 



Et ft bares antequam invcniti 
foterity vel antequam reftituatur que-- 
reniiy obierit (lO), ntbtlotmnus pro- 
ledat placiium inter eoSy quoujque ter^ 
minetufy cui rejlitui deberetyjifuperfies 
fuijfet. JVic excufabitur aut allcvia- 
bitur ille^ qui injujie rapuit hujufniedi 
bared* de poena fupradi£ia per mortem 
bared' ^ cujus extitit male fidei pojfejfor 
dum vixit. Et fi querens obierit ante 
placitum ierminatum (11),^ jus ei 
comfetebat ratione proprii fcofii fuiy 
refummoneatur loquela adfeSiam hared^ 
querenthy et procedat pladf deiito 

' crdine. Si vero per alium iitulum 
competat ei jusy ftcut titulo donationisy 
venditionisy aut alio hujufmodi tituloy 
tunc refummoneatur loquela ad fc^am 
executor* querentisy et procedat plactY 
ut pradicium cjl. Eodcm modo ft 
moriatur pars defendens (ll) ante^ 
quam placit' terminetur vel hares re^ 
Jlituatury procedat placif per refum* 
inter querent em] vil ejus haredeniy fu 
execvtorcsy et executores defendevtis^ vel 
ejus haredesyfi executores nonfi£idanty 
quoad fatisfahioncm de valore maritagii 
fecundum quod in all is Jiatutis con^ 
tinetury fed nan quoad pcenam prifnay 
quia quis prjo alieno faSio non cji 
ptmiendus. Eodem modo cum pendcat 
placitum inter partes de cujlodia terray 
vel haredisy vel utriufque per cortmune 
brevcy quod incipit : Praecipe tali, &c. 
quod reddat, &c. {13) fat refuimno^ 
nitio inter harcdes ef executores quC" 
rentisy et ftmiliter haredes aut execu^ 
tores defendentisy ft mors alteram par- 
tem praveniat ante placitum termi" 
natunu Et cum perveniatur ad mag- 
nam diflriSlionemy detur terminusy (14) 
infra quem tres com* teneantur ad 
minusy in quorum quolibet eomitaiu 

fiat publico proclamaticy quod defor^ 
liator veniat ad bancum (15) ad diem 
in brevi contentuniy refponfurus que^ 

renti. 



And if the heir do die afore he can 
be fouiid, or before he can be reftored 
to the plaintiff, the plea ifaall pafs ' 
between them neverthelefs, until it 
be tried unto whom he -ought to 
have been reftored if he had been 
living. Neither ihall the ravifher of 
fuch a one be excufed or eafed of the 
puniihment aforefaid by the death of 
the heir> whom he did withhold by 
wrong during "his life. And if the 
plaintiff die before the plea deter* 
mined, if the right belong to him by 
reafon of his proper fee, tne plea (hall 
be refummoned at the fuit of the 
heir of the plaintiff, and the plea (hall 
pafs in due order. But if the right 
belongeth to him by another title, 
as by a title of gift, fale, or other 
fuch like, then the plea ihall be 
refummoned at the fuit of the exe- 
cutors of the plaintiff, and the 
plea fhall pafs as before is fa id. In 
the fame manner if the defendant die 
before the plea be tried, or the heir 
be reftored, the plea fhall pafs by re- 
fummons between the plaintifr, bis 
heirs or executors, and the executors 
of the defendant or his heirs, if the 
executors be not fuflicient to fatisfy 
for the value of the marriage, after as 
it is contained in other ftatuces^ but 
not as to the pain of imprifonment ; 
for none ought to be puniihed for the 
offence of another. In the fame 
manner when a plea hangeth between 
parties for the ward of land, or of an 
heir, or of both, by the common writ 
that beginneth Pracipe tally l^c. quod 
reddaty ^c. Refummons (hall be 
made between the heirs and executors 
of the plaintiff;^ and likewife the heirs 
and the executors of the defendant, 
if death prevent any of the parties 
before the plea determined. And 
when they have paffed to the great 

diltrcfs, 
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rmiL M pom diem Ji mn vene^ dtftre(s, a day fhall be given, within 
r/V, (16) it pr9clamatio ^ fie fntuly which three county courts may be 
ficuni0^ ft tertio tejiificatum fuerit^ hdden at the Icaft, in every of which 
fr$ceddtur ad judicium (17) pro open proclamation ihali be made, 
quennte : faho jure defendentisy fi that the deforcer (ball con^e into the 
fo^mbdum indi loqui voluerit (18). bench at the day contained in the 
Eadim modofiat in brevi de tranfgref' writ, to anfwer the plaintiff j at which 
JtQfC cum quts qucriturfe tje£lumfuijfe day if he come not, and the proclama- 
di biijufimdi c^odiis (i9}. tion be fo returned once, twice, or 

thrice, the Judgement fhall pafs for 
the plaintiff, laving the right of the 
defendant, if after he will claim it* 
In the lame manner it (hail be done in 
a writ of trefpafs/ when any com 
plaineth himfdf to be ejeded from 
fuch wardlhips. 

Seethe firft part of the Inftttntes, fed. 203. (3 Inft. 171. Fits. Gard. 18. 25. t^%o, 31, jftl 
118. III. Fits- Jttdgm. 102. 1x6. 113. 150. 157. i7%t 204* Bro. Ra?iihineiit» 3}. i init. 
l^. b. Hob. 93. I R'oU. 445. % RoU. 354, Rcgift. 163. 9 Rep. 71. 74. Fitz. Brief, 8^34 
RaiL 39a. 3 Bulft. 275. S7$. a8i. Dyer. 289. Fits. Brief, 776. 24 Ed. 3. f« 48. n H. 4. 
-f. 54» Fits. Ezecutori, 51. Fits. Gard. no. 24 £d. 3. f. 25. ao H. 3. c. 6. 3 £d* t. c 22. 
52 H. 3. c. 7. Fits. Proces. 33. Fits Gard. 89. Dyer. 369. Regili* 161. &c. 

This aft of parliament hath made divers alterations and addi* Mertonycap. 6L 
tions to the ftatute of Mertcm cap. 6. as hereafter in the expodtion 
of this ad ihall appeare. 

(1) Di pueris mafculis fiife feimlUs^ The datute of Merton Lib. 9.foJ. 72,. 
extended onely to heires males^ and thb aft extendeth by exprefs D. Hufleyet 
words to heires females alfo. *^"^ 

Alfo the ftatate of Merton concerning this matter extended to 
\kca^% infra \/^antto$\ aad this aft extendeth to all that 2st pofi - 
agnos nubiks* 

(a) SiiUi fm rapmrii jus nmi Mens.] The ftatute of Merton D. HuHeyt cafeb 
extended to lay men oneIy» this aft extendeth as well to ecde- v^* ^^F^ 
fiafHcail perfons, reeolar or fecular, as to lay men. 7 B* 3- ii* 

(3) lUp/is tiT Mudis.] The words of the ftatate of Merton 
are vi abduBis H ditemtss, 

(4) Pgrprtfinam duorum anncntm, i^c] The llatute of Merton 
gave imprifonment dome enundavtrit diliSumj l^c* This aft eives 
the imprifonment of two yeares, albeit the ward be delivered un- 
married* or though amends be made. 

The king may pardon this imprifonment for two yeares, which p. 34 e. i. 
was added by this aft. Coram Rege. ' 

(j) Di nsaritagio fatisfaceri mtt potuirit,'^ The defendant fhall Rot. 30. 
be intended fofficient to iatisfie the i>laintiffe, if the plainti^ 8 E. 3. 52. 
doth not pray that the jurors (hould inquire of his fufficiency. ^» R* 2. 

(6) JU(jwrtt rtjgnnmp 'uel babiot pnpituam prifonam.'] And in ^*8"'3<»' 
this ^afe the eieftion is not given to the defendant, bat it is in the ^'^'u^'^' ^^* 
difcretion of the court to give judgement either of abjoration, or * ^' ^ ^* 
perpetoall imprifonment. 

Thb paniihnient is alfo added to the ftatute of Merton. 

Albeit the party that is by judgement abjured return again* 

yet 
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Temps E. t. 
gardi33. ^E.z, 
ibid. 6b iiH. 3. 
ibid. 141. 
IX E. 2. ibid. 1 17. 
33E.3,ibjd.i63. 
1 £. 3. 19, 20. 

4E. 3. 5. 

17 E. 3.41. 

26 £. 3. 65. 
•iR.2.gard. i66. 

J3 H, 4- »7- 
.F.N.B. X4«. 

31E.3. gard3i« 
8R.ft.gardi66. 

^E-r S7f J8- 
21 E. 3* 19* 

a4^3*49« 



fB. 3»37>3»* 
^4 E. 3- gard. 
157. 19 E. 3. 
gard. 172, 127. 
26 E. 3» ibid. 
107. 17 E. 3- 57- 
45 E 3. 15. 

47 E« 3 »9- 
iz H. 4. 8o, 
21 H. 6.41. 
32 H. 6. 3. 
IX H. 7. 5. 

Firftpartofthe 
Ijiftju fed. 202 • 



tE3.5>. 

II H. 4. 24* 

30 E. 3. 6. b. 
38 E. 3. i8, 
58 Am 

18E. 3. 25. 
41 E. 3. 15. 

Firflr part of the 
InfticuteSf fe€t, 
1 14. many ••- 
thoritlcs there 
sited. 

7.H. 4.^. 



yet (hall he not be hanged, becaufe he was not ahjnred for felony, 
but he may be punifhed for hU contempt^ and remaunded. 

(7) Ei fuper hoc babioi querens taU Irrue, ^r.] By this branch 
the writ of raviihment of gard is given, and the fprme of the writ 
is here expreiTed. 

The flatute of Merton extended to the writ of right of ward. 

A gardein in focage cannot have a ravifiiment of ward upon thi« 
a£^, but oncly a gardein in chivalry, but the gardein in (bcage ihall 
have a ravijbment de gard, fiut it was adjudged foone after the^' 
making of this aft, that by the 24. chapter of this parliament, 
which giveth the writ in conjimili ca/u cadenttjuh iodemjure \i fimili 
indigtnu remedio, the gardein in focage ihall maintain a writ of 
ravUhment of ward for the body, and a writ dt ejeSione cuftodia for 
the land. 

* For the cuflomeof the city of London concerning orphanage, 
fee 32 £.3. 8R.2. 

In this writ if the ilTue be found for the plaintifFe, yet upon the 
context of this aft the jury (hall enquire, 1. of the value of the 
mariage, 2. of the age of the ward, and 3 . whether he be married 
or no :. and for the firil and fecond they mufl give a direft verdift; 
for the other they may give a conditionall verdift, as to (ay, 
whether he be married or no they know not, and if he be married 
then siffeffc greater damages, which enquiry is but an inqueft .of 
office. 

Now albeit the verdift be conditionall, yet in this cafe the judge* 
ment (hall not be conditionall, but in this cafe the pktnti(Ht may 
have judgement to recover the marriage and leffer damages, and 
have execution of the body, and if the fheriffe return that he is 
maried, then may the plainti({e have a Jcire /acias for the greater 
damages, and have judgement to recover them, and (o it is in a» 
aftion of detinue, &c. 

(8) Rdfuit et oAduxit.] There be two forts of raviihraenu 
of wards, that is to fay, ravifhments in deeds, and ravifhments in 
law, and this flatute extends to both of them. 

Ravifhments in deed, as when one take and carry away a ward ; 
and ravifhments in law be, as if the ward enter into religion, this 
is a ravifhment in law, for whi^h the foveraigne (hall anfwer, for 
that his admiffion of him is a ravifhment in law. 

If a man or a woman marry a ward to his or her daughter, or to 
any other, this is a ravifhment in law. 

A man procureth a ward to goe from his gardein, this is a 
ravifhment in law. 

If one raviih a ward, or ejeft the lord to tlie ufe of a ftranger 
without his privity, yet if the (ganger agree thereunto, he is the 
ravifher or ejefter. 

This aft is intended of a gardein in chivalry, as hath been faid : 
and chough the fother (hall have a writ of ravifhment of ward, 
^uare filium fuum l£ b^trtdem rapuit^ cujm maritagium ad if/um 
pertimt ; and albeit the aunceflor fhall have the like adiion for the 
taking of his coUaterall heire apparent, yet none of thofe are within 
this ftfttute, but remain at the common law. 

See the (irft part of the Inftitutes, feft. 114. 

The count in the ravi(hment of ward upon this aft mud not be 
by v* ^' armis, 

(9) ^' y*'"'* bujufmodi b^ms ducatur et tranr/era/ur in alium 

cemitatum*\ 
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cMuftf/m.] A Buun cannot have a writ of raviihment of ward in 1>ier is £1.289, 
the county of York, and fuppofe the raviihment in the coanty of 34 £• 3* ganl. 
Derby, €t fitod abduSusfidt 4» totUm comitmtu u/qut C9m* Eborum, But ' ^ 
his originall maft be in the coanty of Derby, and by this branch he 
ihall have the. writ here mentioned, qutftus ijt nobis dire^led to the 
Aeri£Fe of York, whither the body is carried. 

If the ward be re£aat in another county, then where the land ^^ ^ 3- ^ 
is, the lord may have a writ of right of ward in that fbrein ' ^' ^^ 
coanty where the ward is refiant. 

(10) £t fi litres obierit.l Albeit the body (hall be recovered ^fg ^•'^'.776* 
in the writ of raviihment of ward given by diis adl, yet it is ex- ' \^^* [o\l^v 
preflcly provided by this branch that the death of the heir fhal not gant 129. ' '* 
abate the writ ; but otherwife it is in a writ of right of ward, for in 30 E. 3. 14^ 
that cafe the death of the heire (hall abate the writ ; and ib it is 9 £• 4* i<^ 

if the heire (hanfi;ing the writ) commeth to his fall age, the writ of 
right of ward fkSl abate, but not the raviihment of ward, but if he 
be of fall age at the rime of the writ of raviihment brought, then 
the writ ihall abate for the words of the writ, ct^us maritagium ad 
iffmm fertinet* 

(11) Et^ querius obiirit anti placitum termiuaium,] Two joy nt T 44^ 1 
loras or two coparceners of a feigniory bring a writ of ward, and 

one of the plainuffes die, the writ is abated, and the furvivor ihall 

not have a refummoas,for this a&giveth the reTommons either to the j^ £. 3. Scire 

heir, or to the executors, and not to any furvivor, who may have fac* 1x9. 

a new originall ; and fo it is if the baron and feme be plaintiffes, 3^ 2* 3* 3^- 

and the hulband dieth» the writ fliall abate, and no refammons ihall 

be iiied, becaufe one of the plaintiffes is alive, to whom the ward- 

ihip furviveth, a pars quertns non obiit ; and the nature of a refum- 

mons is to continue the originall writ, for by the common law no ^4 £• 3' 4S- 

refommons did lie but againil him that was party to the originall, S ^' 7- 3^ 

or which came in by voucher or receit, &c. fo long as the tenant 

lived, and onely where the plea was put without day, without any 

laches or default in the party, as upon a conuians graunted and 

failer of right by the demile of the king, the non venm of the 

juices, or when the paroll demurred for nonage, or upon the ' 

allowance of a protedion and the like ; but if the procefs be 

not continued by the negligence of the plaintiffe, no refummons 

lieth. 

Alio no refummons lieth for the defendant or tenant, becaufe 
refammons is compounded of rtf/ub, and mento : and the defendant 
or tenant never fuedont fummons, and therefore can have no re- 
famoMms, neither ihall a refummons be graunted but againft' 
ium that was formerly funmoned, and upon the refummons by 
this z£!t the party cannot vary from the former plea, but onely 
for matter that commeth of puifne time, as a releafe. Sec 

And where ibme have holden that the makers of this aft were xi H. 4. 54* 
not learned in the law, becaufe the refummons is given to the heire, P-^'^^^* 
where by law the heire cannot have the wardihip being but a ^3 £^'/\ ^ 
chatteU, the makers of the law knew that as well as the objeftor, ^ £,* 3' ^g, 49, 
for it is faid in 9 £. 3. that they were /age gents that were at this 
parliament, but feeing no refummons in this cafe did lie by the 
common law, the makers of this aft gave the refummons to the 
Jieire when the wardihip accrued rii//0;fr fropni/iosti, for there the 
inheritance of the tenure might come in quellion which concerned ' ^ 

the heir more then the wardihip, bac *uice, could concern the exe- 
cutors, and as if the defendant make his teP.rment, and devifeth 

the 
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th^ ward to another, yet the refummons (hall be awarded by the 
next rabfeqaent'claafe of this a£fc ^againft the exeicutors, although 

it £• 3. 4* b. ^W ^^^ nothing in the ward, and> for their infufficiencyj againft 
the heire who cannot cUime the ward being bat a chattel^; 
fo tM nov ci^H frt^iMant no^um remediumf and in one cafe charged 
the heire of the defendant, whom the law COitld not charge, and in 
another gave remedy to another heire upon good reafon, who by 
law had none. 

59E. 3. 7. b. (12) Eodem modo fi mpriatur pars drf. &C.] If a writ of ward 

he brought agsiinft two, an<l one of them die, no refommons 
fhall be faed by this branth, becaufe one of the defendants are 
alive, and he ihall have the ward by furvivor, and this branch 
giveth the refummons either againft the executors or heire, Et fats 
drfindnu n$n eft mortuus. 

And the nature of a refummons (as hath been faid) is to continue 
the originall. 

14 1. 3* 4S. If ths plaintiiFe in the writ of ward dieth, and a refummons is 

foed by the heire, .upon the next precedent branch, if the de- 
fendant dieth the heire ihall have a refummons aeainR the execu- 
tors of the defendant, for the words of this branch be, inter 
qtarentemt W ejus b^eredem feu executor es^ et executores defendeutis^ 
Sec 

7 B« 3- 4^« Though this branch faith, eodem mode, yet for fo much, as is 

■^ £ \ ** ^* otherwife provided for, there is no reference by thefe words to the 

•4 • 3- 49* former c)aufe, for a refummons lieth not againft the heire of the 

[ 442 ] defendant, if the executors have alTets, and it is a good plea for 

the heire to fay that the executors have fufficient; but if the 

executors have aifets for part, and the heire affets for part, yet no 

refommons is given againfl them both by this a^. 

And in a refummons againft the executors upon this aA of 
parliament pleinment admiuifter is a good plea; but then the 
plaintifFe fhall have judgement mantenant to recover the wafd } 
and in a refummons againft the heire for the infufHciency of the 
executors, it is a good plea for him, that he hath nothing by de« 
fcent in fee-fimple. 

If the executors have not affets, fo as the heire is to be chargedf 
yer (hall damae^es onely beVecovered againfl him : but the punifb« 
ment ordained by this adl (hail not be inflided upon him, for thkt 
ihould be agninft a maxtme c^ the common law here rehcarfed, 
quod q^s pre alieuofaSe non eft ptndendusy et petna ex deliBe defun&i 

Bra^on* b^res teneri non debet \ and againe, in h^tredn non filent tranfirg 

aQiones, qua peenales ex maleflciofunt : and, toties in haredem damug 
aSlionem de eo qnod ad eum perifenity quotiesex dole defunBi convenHur 
non tciies exftto, 

And,ftiius non pertahit iniquitntem patris, 

(13) Eodem modo cum pendeat placitum inter partes ie evftodia 
terra ^ foelharedisy *Oel utriu/quef per commune hreve pracipe tali, WV. 
quod reddat, l^c,\ Per commune hre^e. Hereupon it is called, 
oro^fe de commtmi cuftodia, that is, Srrve de reHo de cuftodia, and tt> 

Marl. cap. 7* that writ onely the ilatute of Marlebridge extended. 

( 14) Et cum pervmerit ad magnam diftri8i&nem, detur terminus \ 
Marlb. cap.7. The iiatute of Marlebridge gave a proclamation,^ W^tf^wtf* 
i4£.3«Procl.8. diftri&ionem non *venerint, &c. fo as by that ad the grand diRreAs 

muft be returned before the pfoelamation iffbed, but by this n6t 
the proclamation is to iiTue when the grand diflrcfle is gravnted* 
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for the words be, ^mv fer^ttnrlt ad magnam ilfiriSianem^ detur 30 £• 1 10, it.. 
Urmimu, t^c. 49 E- 3- i9- 

Alfo the fhitQte of Marlebridge provided, that Us W ter^ bfr. Mtrib. oi^ 7* 
ii;^# mu'diitattm anmi fiquiufu the proclamation (hould be made, fo 
as the counties were pat in certain when the proclamation (hould be 
flttde; now this ad abridgeth the fixe months to three months, and 
fets the time of the prodamation in certaine. I'his branch extend- 
eth onely to the writ of rieht of ward, as the ftatute of Marlebridge 
did, '^idi in the end o^ this chapter. 

This branch reftraining the common law, extendeth not to the ^E* s* 4^- 1^ 
fowchee, but onelj to the defendant id deed, and not to the defen- Proc'^m. 9. 
dant in law. 

if fffttr breviuuem ttniforis there were but two proclamations » H. 4. i. 
made, the plaintifie (hall not have a writ, cum a/Iocatrone C9mftat\ 
becatfe he pnrfoed not the ftatate, and it was his folly that the 
writ contained not longer time. 

In a writ of ward againft two, the one appeareth, and the other »9E-3* Prod. 5. 
makes default, or if the one have nothing, and the other is diftrained, *« 'o- '7 E. 3.7c. 
no proclamation (hall be awarded againft the one of them, for both '^ ' ^ ^^* 
of them make but one defendant, and therefore either againil both, 
or againft none. 

Jfadiflrefie with a proclamation begraunted, and the defendant a H. 4. i. 
hath nothing bat within a franchife, the (herift'e (hall make the 
proclamations in the county, and the bayly of the liberty (hall 
diftraine him. 

The proclamation mnft be graanted in the fame county where 
the original! is brought; and therefore if the plaintifFe furmife that 17 £• 3* 70j lu 
the defendant hath fulficient in a forein county, he (hall have a 
diilrelTe at the common law, but not with proclamation by this 
ilatate. 

(15} Feniat ad bancum.'] This extends not to jufttces in [ 443 ] 
«yre, nor to cpmmifiioners of oier and terminer, but the plain- 3^3- i*rocl«!iu 
tife may have an action of tr€;rpa(re before them at the common ''^' ^ ^ ^^* 
law. 

(16) Ad quemdiemfi non 'vemrit^ &c.] See 17 E. 3. 19. here in 17 E. 3- '9- 
the next paragraph, by which it appeareth that he mnft come ad 
quern difm, et non ad ahum* 

{17) Proctdaiur ad judicium,'] At the common law he could not «i E. 3. 19. 
have jutlgement by default without plea of the party, &c. but dif- 
tre(ie infinite; if upon the proclamation returned the defendant be 
demanded, and appear, and taketh a day by prue partimm^ and at 
that day make default, the plaintife (hall not have judgement upon 
this Hatute, becaufe he made not default at the return of the dif- 
titfic, for this a^ (aid, ad qusm diemfimn inneriu ' 

And where it is faid, (pr^cedatur ad judicium) yet upon this de- 4-^ ^« 3- '• 
iaolt no judgement can be yet given, but the court muH award 3^ ^- 3* ^'- 
1 writ to the (herife, to inquire of the value of the marriage, 
of die age of the ward, and whether he be marry ed, &c. as is afore- 
iaid; and npon the return of that writ, then judgement fiiali be 
given. 

fiat if the defendant appear at the return of the pFOclamaiion, 
and confefe the adion, the plaintife Ihail have judgement of the da- 
mages in his coimu 

...(18) SalnjcjundefendintiSffipoftm^dumindekqui'volueritASomt * 

have conceited upon thefe words [iW# loqui vo/uirit] that it a man 
2 recovereth 



443 



i6£«3*Oard. 
tod. 



Weftm. fscond. 



5^- 3-7.302.3. 

IO9 XX. 

Regift. 162. 

Regift. ttbi fupra. 
i^E. j.Procl.y. 



Gap« 364 



reeovereth ia a writ of right of ward by defaidc* that the defendant 
might have a writ of right of ward, and recover again that which 
he formerly loft ; but by reafon of this woid [fo/hnodumjl thofe 
words (hail be intended^ that he may have a writ of right of 
ward after that another tenant of the iame land happen to dye 
his heir wi£hin age, but for the fame wardfhipf whereof judge- 
ment is given in the writ of right of ward, ' the defendant is 
barred. 

(19) Eodem undo fiat in bre^i de tranfffr§Jliwe am quis qneritur Ji 
ijeSumfiuffi di hujufmodi cufiediuJ] The writ here intended, is an 
tjtSnunt de gard^ breve de iji^iom cuftodia^ which is a writ at the 
common law. De attomate inde. 

Inter H, iS R. de quadam tranfgrejjume eidem H. per prof atvm R, 
illata ut dicitur. 

By this branch, proclamation (hall be made in this writ of 
the ejedment of gard, which (hall not be made in the ravi(hmenc 
de gard. 
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J0 VtJ domini cur*^ et alii qui cur* 
^^jtenenty et fenefcalli ( I ), volentes 
gravare fubditos fuos {%)^cum non ha^ 
beant Ugalem viam eos gravandiy pro^ 
curantalids mover e querelas {3) verfus 
eosy et dare vadiunty et offerre plegiosy 
vel impetrare brevia^ et ad fe^as hu^ 
jufmodi quereniium compellunt eos fequi 
comitatumy hundredum-i ivapentachium^ 
et • cur*y quoufque finem fecerint cum 
ipjis pro voluntate fua : Jiatutum e/iy 
quod hoc de catero non fiaU Etji quis 
per hujufmodi fayhs querimonias fuerit 
attttchiatusy replegiet diJlriSiionemfuam 
(4) Jic captamy et poni fac* loquflam 
coram jujiiciariisy coram quibusji vice^ 

' comesy vel alius balivusy vel dominusy 
poftquam fit diJiriElus formaverit que- 
nmoniam fuamy advocaverit jujiam 
diftri£fionem ratione hujufmodi quere-^ 
moniarum (5) coram eis JaRarumy et 
repliceVy quod hujufmodi querimonia 
movebantur verfus eos malitiosiy ad /«- 

Jiantiam feu procurationem vic\ aut 
aliorum balivorumy aut dominorum ( 6 ), 
admittatur ilia replicatio, Et ft fu^ 
per hoc conviSli fuerinty verfus domi" 
num regejh redimantur (7), et nihih^ 
* f 444 J minus 



pORASMUCH as lords of courts, 
and other that keep courts, and 
ftewards, intending to grievo their 
inferiors, where they have no lawful 
mean fo to do, procure other to move 
matters a^ainft them, and to put in 
furety and other pledges, or to pur- 
chafe writs, and at the fuit of fuch 
plaintiffs compel them to follow the 
county, hundred, wapentake, and other 
like courts, until thev have made fine 
with them at their will; it is ordained^ 
that it fhall not be fo ufed hereafter. 
And if any be attached upon fuch blk 
complaints, he ihall replevy his dif- 
trefs fo taken, and ihall caufe the mat- 
ter to be brought afore the juftices^ 
before whom if the fheriiF, bailiff, or 
other lord (after that the party dif- 
trained hath framed his plaint) will ad- 
vow the diftrefs lawful by reaibn of 
fuch complaints made unto them, 
and it be replied that fuch plaints were 
moved malicioufly againft the party 
by the folicitation or procurement of 
the fheriff, or other bailiffs, or lords, 
the fame replication ihall be admitted ; 
and if they be conviS hereupon, thev 
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minus bujufmo£Jic gravatis damna in Ihall make fine to the king^ tnd ne- 
tripb r^ituantur. veithelefs reftore treble damages to 

the parties grieved. 

(2a £d. 3. f. 15. Fits. ATOwrjy 78. 13 Hen. 4. %.) 

Thb ad was made in affirmance of the common law, and to 
adde a greater puniihment then the common law did ; for the de- 
linquent (hail be ranfomed at the kipgs fuit, and the party grieved 
ihall recover treble damages, where he ihould recover but iingle ac 
the common law. 

If A. procure B. to fue an adion in any court of record, 43S.20.F.1I1B. 
or other inferiour court againft C. he may have an adlion of 9^* m. Regi^ 
deceit againft A. at the common law^ and recover his £ngle ^^^^^* ^7' 
damages, 

(i) ^uia Jomimi curiantm, et /ene/cballh icz.^ This a£t extendeth 4i£<!.3. AvoW'- 
CO court barons, leets, and to county courts, tonrns, hundreds, and ry 7^. ix H.4. 
not to the courts at Weftminller (they being afterwards named in %\ 13 W.4.«*. 
this a£l, &C.] but they remain at the common law. *^' ^* 

Though /g/t^haJIi be here named, yet bailifes, and other officers 13 H. 4.1. 3. 
are within this aA, and the bailife, or other officer may be puniihed, 41 £• 3* Arowtj 
without naming the lord. 7^* 

(z) Folentes gravarefuhditos/uosA ^»^////0j is here taken for any 
nan that is fubje£l to their juriididion, and fo it is to, be taken in 
all other like places. 

(3) Procuramt alios movert querelas, &c.l Thefe words are ziE. 3. 15* 
general], and therefore if the lord, bailife, Ileward, or any iiH. 4. 91* 
other officer procure any man to fue a lawfull adion, he (hall "3^.4.2. 
be |>uniQied by this a6i, ^ia culpa eft fe immi/cere rei ad/e uon 
pertituntL 

(4) Repiegiet dlftriclionem fuam,'\ This a£l extendeth onely to 13H. 4. s.V. 
a replevin, and not to an adlion of trefpafle, or any other adlion. 

And here a diflreffe is taken for an attachment. 

( 5 ) Ad'voca vcritjuftam diftriQionem ratione bujujmodi querimoniar^ ^ 
&c] By the letter of this branch the defendant muft make an 
avowry, but it muft be extended further then the letter; for admit 
that the lord, &c« will (to fave himfelf from treble damages) make 
no avowry, but plead that the goods were not diftratned, &c. or the 
like plea, whereupon ifiue being joyned, the plain cife after proof 
of the iflue may give in evidence fur the treble damages the pur- 
view of this aa, and that the lord now. defendant, procured a fuit, [ 445 ] 
&c contrary to this ad, and that he is euilty of the diilrefle, or 
attachment, and therefore ought to yeeld treble damages; and if Vi(ielib.5.f.6o. 
this be found by the jury (although it were not pleaded) the pi* Ooochcs cafe, s 
ihall recover treble damages; for it lyeth not in the power of the f"<5*c%*'^*^i'* 
defendant by his falfe plea to exeufe himfelf of treble damages *oj pleaded? 
given by this ad : as if the diffeifor alieneth^toperfons unknown, and 
u an affife brought againft the diffeifor l^'p>ad Nul ten* dejrank^ 
ientment nojhu in le briefer etfi tro've neJoWnul iort nul diffeifin, the 
phindfe may give in evidence, that the faid alienation was made i R. 2. cap. 9. 
to defraud the plaintife of his adion, and that the diffeifor took the 4 H. 4. cap. 7. 

profits, in which cafe he is to be relieved by the flatutes of i R. 2. "J*v^' ^*P' ^ 
. If J »T r oH.6. 14,15. 

4 H, 4, and 1 1 H. 6. J|l,. i. cp. us- 

See before cap. 35. in the cafe of ravifhment of ward. Chudieyi caic. 

a Inst. 3 fi (6) MaUtiofi 
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(6) Malitiofe^ ad hiftanfiam,feu procurationem 'vuecom', aut aliorum 
V E- 3* «5' baU*uorumt/eu don^tnorum.] Here it is to be obferved that the pro- 
curement is the fubftance, and that doth imply, that it was done 
malitiosei and therefore if the jury finde the procurement, and that it 
was not done malicioufly, yet the court (hall (for that it judicially 
appeareth to them) adjudge it done malicioufly. 

(7) Fer/us domlnum ngem redimantur^ &c.] That is, they (hall be 
fined to the king in that foit brought by replevin. 



CAP. XXXVII. 

GiVIA etiam hallyi, ad quos ex pORASMUCH alfo asbailifFs^to 
^^^»^ officio pertinetdiftr'tSlionei facer e^ whofc office it belongcth to take 

gravare volentes fubditos fuo%^ ut ab diftrefles, intending to grieVe their in- 
iis pecuniam extorqueant^ miitunt ig- feriors that they may exadt money of 
natos ad faciend* diftriiliones^ea inten^ them, do fend ftrangers to take dif- 
tlone^ ut fubditos gravare fojfinty per trefles, to the intent that they mi^ht 
hoc quodftc dijiri6li non habentes noti- grieve their inferiors, by reafon that 
tiam perfinarum non permittunt hujuf^ the parties fo diftrained, not knowing 
modi diJlri6l\ones fuper eos fieri : Jfa- fuch perfons, will not fufFer the dif- 
tutum eji^ quod nulla di/lrihio fiat [i) trcfTes to be taken; it is provided, 
^jfi P^r balivos notos et juratos (2). that no diftrefs (hall be taken, but by 
£t n alio modo diftriniones fecerint^ et bailiffs /worn and known. And if 
de hoc convict fuerint^fi gravati breve thev which do diftrain do otherwife,. 
ie tranjgrejfi tmpetraverinty rejlituant and thereof be convict (if the parties 
gravatis damna (3) [alias in triplo] grieved will purchafe a. writ of tref- 
it verfus rcgem gravitgr puniantur. pafs) they (hall reltore damages to 

the parties grieved, and befides, (hall 
be grievoufly puailhed towards the 
king. . 

(3 Rep. 12.) 

This aft is made in affirmance of the common law, and for 

reformation of an abufe bv ihcrifcs, who ufcd to m;ike bailifes 

to diArain, who were unknown, to the intent that the owner 

of the cattell might make refcous, and thereupon tlie (hcrife, 

&c. to extort money from him; wherefore remedy is gwicw by thii 

aa. 

UK j.fol. iz. (1) Nulla diftiicllo fiat,^ At the time of the making of this ad. 

Sir William ^^^ proceflfe lay in an aclion of debt, (for the capias in that cafe 
Herbcrrf^c.^fe. ^ j^ given by the llatute of 25 E. 3) io as this (latute extending to 
25 .3.CJP. -J. ^^ ^i^iaxs. of debtr although the latter aft give a capias, yet the 

capias coming in lieu of the dillrefre is within this a^. 
{ +4^ ] (2) Nfi per bolt -cos notos, et juratos,^ By this ad the bailifes mufi; 

both b« known and fvvorn : an aA yet Handing in force, and worthy 
leia, to be put in execution : Fleta doth render this branch thus: 

Pro*vi/u7n sjl quod nulla diftriQio fat. per bali^jos regis ^ nifi jurat i 
fuerinf et noti, tt fi quis alio modo difringeret^ et de hoc convincatur ad 

feetam ' 
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feBom diftriaU cut in boc caju nnfuUtwr per bre*ve tie tranfgrijftfira, 
4amna redda gravaio, et n/er/us regem gra<uiter ptnietur. 

Of this branch the Mirror iiaith thus, Leftatuu di dlftrrjfts eft Mirror, c, 5. § 3. 
diftimguiJbmBUt car in diftrejfts tcrcious fans garrant tieni lieu U 
judgement de robbery^ et per garrant chefcun eft recei*uable conus ct 
diftonus. But the fUtute is in the negative, and neccflary to be 
obferved. 

(3) Damna.\^Somt editions have alias in tripU, hnt the ori* 
final] 15 damna, and not in triple^ and therewith agreeth Fieta* 
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jG) Uljf etiam v!c* hundredariiy et 
^V. halivi libtrtatwii confueverunt 
gravare Jubditos ^uos ponendo in afftfis 
it juratts homines languidos^ et decre- 
pitoSi pirpetua vel J^mpOKali infirmi" 
iate languenteSy homines etiam tempore 
fummonition* fua in patria non commo • 
rantesy fummonendo etiam effrenatam 
nultitudinem juratorum^ ita ut a qui- 
hufdam eo5 in pace dimltteit'lo pecuniam 
extorqueant^et fit fiunt affifa et jurat ee 
multstieni per pauper tor es^ divitibus 
fro fuo dando dotni commorantibus : 
ftatuium efty quod de cettero non fum- 
moneantur in una ajpf. phtres quam 
xxiv. ( I ). Senes etiam videlicet ul- 
tra 70. annos (2), perpetuo languidi 
(3)> ^^^ tempore fummottitionis infirmi 
(4), vel in patria non commor antes ( 5 ), 
nontonantur in juratisy vel minoribus 
offtfts (6). Nee etiam ponantur in 
ajfifis vel jurat isy licet in proprio com* 
caps debeant aliqui qui minus ten^ ha- 
beanty quam ad volenti am viginti Joi:- 
dorum per annum (7). Et Ji hujuf- 
modi affifa et jurat* extra comitatum 
eapi debeant^ nen ponantur in eis aliqui 
qui minus tenenun^ non habeantyquam 
ad valentiam xL s. per annunty, illis ex- 
ceptis qui teftesfunt in chart is (S)yVel 
aliis fcriptisy quorum prafentia necef^ 
faria efty dum tamen potentes Jint ad 
laberandum. Nee debet ijiudjiatutum 
extendi ad magnas aJJifaSy in quibus 
\portet aliquando ponere miliies in pa^ 
tria non refidentit^ propter paucitatem 

milltumy 



pORASMUCH alfo as flierifTs 
hundreders, and bailiffs of liber- 
ties^ have ufed to grieve thofe which 
hz in rubje£tlon unto them, putting in 
affifcs and juries men diieafed and 
decrepit, and having continual or 
fudden difeafe; and men alfo that 
dwelled not in the country at the time 
of the fummonsi and fummon alfo an 
unreafonablp multitude of jurors, for 
to extort money from fome of them 
for letting them go in peace, and fo 
the alBfcs and juries pafs m?.ny times 
by poor men, and the rich mtrn abide 
at home by reafon of their bribes: it 
is ordained, that from henceforth in 
one aflifc no more fhall be fummoned 
than four and tv/enty ; and old men, 
above threefcore and ten )'ears, be* 
ing continually fick, or being dif- 
eafed at the time of the fummons, or 
not dwelling in that countiy, fhall 
not be put injuries of petit ailifes* 
Nor any fhall be put in affifes or ju- 
ries, though they ought to b« taken in 
their own (hire, that maydifpeiid lefs 
than twenty fhillings yearly. And 
if fuch affiles and juries be taken out 
of the fhire, none fhall pafs in them 
but fuch as noay difpend forty fhillings 
yearly at the leaft, except luch as be 
wicnefles in deeds or other writings, 
wbofe prefence is necefTary, fo that 
they be able to travel. Neither fhall 
this flatute extend .to great affifes, in 
which it befaipvetb many times knights 
3E 2 to 
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milttumy dum tamen tenement habeant to pals not refident in the country, for 

in comu\ Et ft viP vd fubbalivi the fcarcity of knights, fo that they 

fui^ vel balivi Ubertatum contra iftud have land in the mire. And if the 

JIatutum in aliquo articulo venerinty et^ flicrifF, or his underfherifFs, or bailiffs 

fuper hoc convincantur^ rejiituant of liberties^ oiF(ind in any point of this 

dampna gravatisy et nihilomnus Jint ftatute, and thereupon be con v id, da« 

in mlfericordia domini regis, Et ha^ mages fhall be awarded to the parties 

beant jujiiciarii ad ajjijat capiendo af- grieved, and they (hall neverthelcfs be 

fign^ (9), cum in com* venerint^ potef- amerced to the king. And juftices 

tatem audiendi querimonias fmgulorum affigned to take affifes, when they 

conquerentiumj quoad articulos in ijlo come into the (hire, fhall have power 

Jiatuto contentos^ et jujiiciam in forma to hear the plaints of all complainants 

pradi^a exhibend?* as to the articles contained in this 

- ftatute, and to minifter juftice in form 
aforefaid. 

FltUi ti. 4. Cfp. 5. See II E. i. flat de non pnnendis. 34 ^ z. Ordinat. 8cc, dit fjper Chart, ca. 9* 
Mirlbr. ca, 14. For Jurors, See Cuftumier do Norm. ca. 69. (Krlyng, 16..2S £d. i. ftat 3. c« 9* 
10 H« 4« f. 8. X Roll 163. Bro. Jurors, 24. i Inft. 1 5S. Kel.97. 8 Ed. 3. f. 30«) 

The mirchiefe doth plainly appeare by the preamble, and the 
end of thefe mifchiefvs w^as, that the fheriffes by fuch meanes did 
p.cuniam extarquere, ^V. 

See the fit ft part of the Inflitatcs for the antiquity and right in* 
ftitutton of trials by t^velve men, and of the number of twelve. 
Scdt. 234.. and Magna Charta cap. 29. 
»H.7.8. FUta ( I ) /» una ajjifa plures quam 24.] This was but the abufe of the 
Sr* ^"^ M % ^^"^'^* ^^^ though the writ, which is his warrant, is but twelve, yet 
Dieri. ar.9 . ,.ggu|a|.]y j^g n^uj^ returne twenty fourc, and no more, unleffe ic 
FleU obi fupra. be in fpcciall cafes : Supponendot inquit Fleta, fuptrftuam hominum 
multitudinemy it a quod qua/dam in pact dimittertnt prece 'oel precio\ but 
in a writ of right there be fixtccne jurors returned onely. 
F.N.B. i66.d. (2) Senes ultra JO. annoSf &c.] This flatute is a di reft prohi- 

bition in it ielfe, and therefore the party grieved may have his 
- adlion upon this aft againft the fheriffe without giving any notice 
F.N.B. ibid.a. either of this, or of ficknelTc, or non-commorancy* and yet the ufe 
is to fuc out a writ grounded upon this aft to the fheriiie that he 
returne ihcm not. 
F.N.^. ibid. a. But without qucflion notice by word were good, if notice were 

Rcgift. 177. r^quifite; and this feemcth to be in affirn^ance of the common 
law, for if a coroner be /enio confraBus^ it is a good caufe to 
Pfalme 89. io« remove him, and the prophet David faiiii. Dies nojlrbrum in ipjis 
feptuaginta anni. 

(3 ) ^crpttuo languidi,] As if he be mcrbo farafyjt percuj/us, or if 
hee bee lepro/us, or liiicken with any other continual! iickneile. 

It alfo extended to n;en that are blinde, dcafe, of no found me- 

moryv or fo lame as they cannot well goe nor (land, and thefe fhall 

' t»ke the benefit of this flatute, of what age foever they bee; and 

F.K.B. 164. this point is in affirmance of the common law, for thefe be good 

R^ift. 277. ^aufes to remove a coroner. 

(4) Tempore fummoniiioms infrmi.^ This muft be fb intended, fo 
infirme as he is not able to ferve; and thia is alfo in affirmance of 
the common law. 

* . (S) I" 
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(5) In patria non commorantesJ] The flatute oi art i cult fuper Art." fo per Chart. 
cbar/as doth addc to this, that albeit they be commorant in the fame !^P'.9' 
county, yet niuft the jurors have two qualities, *viz. two of the moft, ^^^ b/i6 c. 
and one of the leaft« that is moft neare the place, mofl fufficicnt, and Regid.'ubi fup. 
leafl fufpicious, or otherwife the demandant ihall render double 

damages, and bee grievoufly amerced. 

See what a coroner ought to be, wx. ^/ melius fciat ei pojjit Regift.ubi fup. 
i^cio illi imtemdere. 

If any be returned contrary to the purview of this aft, he cannot [ 448 ] 
]bt challenged, neither can the party grieved alledge the matter for F.N.B. 166. d. 
his difcharge, but he muft take hb remedy by a£iion againlt the 
iheriFe upon this a£t. 

Now may it be a queflion, who is the party grieved that fhali 
have his adion, if the (heriffe returne magis remotos^ minus fuji^ 
€imesy it magis jufpeSIos P whereunto hcare what S. William He rle 
chiefe juitice of the common pleas faith. This flatute may be intended, g £. 3. 35. 
in cafe where the aemandant or plaintiiFe is delayed of his fuit by 7 £. 3 26. bis. 
foch return of the fheriffe, that he by the flatute (hall recover da- 
niges againil him, or where the tenant or defendant after he hath 
loft his land, or caufc by the oath of them that be fo returned con« 
tiary to the forme of the flatute, and after he doth convift them in 
an attaint, and thereby be reftored, then he may have his adion upon 
the flatute to recover his damages, &c. and thereunto Hill jullice 
agreed, which (as concerning the tenant or defendant) muil of 
oeceffity be intended pfthis adtofWt 2. for the flatute of articuli 
Juper cbartas give double damages onely to the demandant, and 
not to the tenant : alfo hereupon it followeth that the ad of articuli 
Juper chartas is but an expofition of this act, and addeth a further 
penalty. 

More fhall be faid hereof, when we come to the faid flatute of Art. fuper Chart, 
articuli /uper chartas. cap. 9. 

(6) Felin minoribus ajfijis.'] For as hath beene faid, this adl ex- 
tends not to a writ of right, as hereafter in this ad by expreffe words 
it appeareth. 

(7) ^' ^'««^ tenementa babeant quam ad *valenciam 'viginti /olid* » H. 5. c. 3. 
ptr annum, &c.] Thefe fummes of 20 s. and 40 s. are altered by ftat. 2. 
later flatutes,«v/«. by 2 H. 5. and 27 Eliz. 27 Eli«, ca, 10. 

See the firfl part of the InfUtutes, fed. 464. 

(8) Exceptis qui teftesfunt in cbartis, &c.] Here is an exception stat. of York, 
of witnefTes named in the deed, who in many cafes are joyned to the c. 2. 6 H. 3. 
jury without regard had to age or yearely revenue, both becaufe ^^^^, *°9 ^ ^» 
the fherifFe hath an expreffe warrant to fummon or diflrain them by ^ ^^^^' **^'^_ . 
name, and for that their prefence is neceflary,- and yet with this -jft.TudiV.eVb. 
caution, Dum tanun potentes fint ad laborandum, y. b. 56, 5S. 69* 

(9) Et babeant juftic* ad ajjifas capiend* ajjignat* ."^ This claufe is 
in the affirmative, and therefore the party grieved may take his 
remedy upon this ad, either before juftices of afTife, or in any other 
court that have conufans thereof: for juflices of afUfe could not have 
power in this cafe without expreffe woids, but other judges haive 
power without any expreffe words, and therefore \i the meaning 
be to exclude other judges, then thofe that be named, there mud be 
words negative, njiz, and not in any other court, nor before any 
other judges. 

3E3 CAP- 
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G\U I A jv/iiclarii (ad quorum offi^ 
*^V^. cium lpc5lat un'icwque coram ets 
placitanat jujiiciam exhibere frequen- 
tius impidiuntur^ quo minus officium 
Juum debit* modo exequi po£int^ per hoc 
quodvic^ brevia originalia et judicialtJ 
non reiornantj pe^ hoc etia/n quod ad 
brevia domini regis falfum retorngnt 
refponfum : providit dominus rex et or~ 
dinavitj quod ilU qui timent tnalitiam 
nxic^y liber ent brevia fua originalia et 
juehcialia in pfeno Lom\ vcl in retro 
com* (2J, ubi Jit ccllatio denariorum 
domini regis j et capiatur billettum ( I ) 
dt vie* prefentCy velfubvic\ in quo biU 
letto contineantur ncmina petentium et 
tenentium in brevi nominat\ et ad re-' 
quifttionem illius qui breve libera vitj 
apponat' bilUtto figillum vie* vei /ub- 
vie* in tr/lim*y et fiat mentio de die li- 
heratioms brevi 5. Et Ji vicecomes vel 
fubvicecomes hujufm-.di billetto Jtgillum 
Juum apponere noiiteritj capiatur tejii^ 
Tnanium militum^ et aliorumjide dignO' 
rum qui prafentes fuerint-^ qui JigiW 
'fua hujufmodi billetto apponant* Et fi 
vie* brevia fibi liberata non retornu'^ 
verity et fuper hoc ad jujiiciarios pcr^^ 
veuiai querimonioy mandetur per breve 
de judicio jujhc* ad afffas capiendas 
^Jpsn\ 9^od inquirent per eos qui pre^ 
Jentes fuerint quando breve vie* libera^ 
turn fuity ft Jciverint de ilia delibera* 
tione^ et inquifttio returnetur, Et ft 
c^mpertum fuerit per inquifitionemy 
quad breve fuit ei liberat*'%adjudicentur 
querent i vel petenti damna^ habito r/- 
JpeSlu ad qualitatem ct quantitatem 
aSiionist et adperjcufum quodei fvenirg 
fojptj per dilationan quam patiebatur. 
f Anno 2 E. 3. cap, 5. apud Not', J 
£'t per iftam viamfiat remedium quan^ 
do vie* rrfpondity quod breve adeo tairdo 
pen it (3), quod praceptum regis exe- 
pa n9n pQ\uit. Multociens etiam ca^ 

piunt 



pORASMUCH as jufticcs, to 
whofe ofEce it betongeth to mi- 
nidcr juftice to all that fue before 
them, are many times diflurbcd in due 
execution of their office, for that 
iherifFs do not return writs original 
and judicial; and a]fo for that they 
make falfe returns unto the king's 
writs \ our lord the king hath provided 
and ordained, that fuch as do fear the 
malice of IherifFs, (hall oeliver their 
writs original and judicial in the open 
county, or in the county where the 
colledtionpf the king's money is; and 
'may take of the iheniFor underiberiiF, 
being prefent, a bill, wherein the 
names of the demandants, and tenants 
mentioned in the writ fliall be con- 
tained ; and at the requeft of him that 
delivered the writ, the fcal of the (het- 
riff or underlheriff (hall be put to the 
bill for a teilihiony, and mention (ball 
be made of the day of the deliverance 
of the writ. And if the (heriff or 
underiherifF will not put his fca] to 
the bill, the witnefs of knights and 
other credible perfons being in pre- 
fence (hall be taken^ that put tiieir 
feals to fuch bill. And if the (herifF 
will not return writs delivered unto 
him, and complaint thereof be made 
to the juftices,a writ judicial (hall go 
unto thejufticcs affigned to take af- 
fifes, that they fliall inquire by fuch OS 
were prefent at the deliverance of the 
writ to the (heriff, if they knew of 
the deliverance, and an inqueft (hall 
be returned. And if it be found by 
the inqueft, that the writ was deli- 
vered to him,dafna&;es (hall be awarded 
to the plaintiff or demandant j having 
refpeA to the quality and quantity ot 
the aSion, and to the peril that might 
have come to him by reafon of the 
delay that he fuftaineds and by this 

mean 
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piunt placita dilationes per hoc quod 
vicecowi* rej^ondit^ quod pracepit ha- 
this alicujus libertatis (4), qui nihil 
inde fecerini ; et mminet liberiates^ 
qua nunquam retornum brevium ha- 
buirunt. Propter quod^ ordinavit do- 
minus rex quod thefaurarius et baron* 
de fcaccario {5) liber em jujliciar* in 
rotulo omnes libertates (6) in quibufcun- 

que conC qui habent retornum 
[ 45^ J brevium, Et Ji vie* re- 

fpondet quod retornum fecit 
balivo alterius libertatisy quam alicujus 
content a in pradi£f* rotuloyjlatim pU' 
niatur viceconC tanquam exhdredator 
regis et corona fua (7). Et Ji forte 
refpondeat quod mandavit balivo ali- 
cujus libertatis, qua veraciter retorn* 
habet [qui inde nihH fecit (9,)] man- 
ditur vicecom* quod non omittat (8) 
propter aliquam Ubertatem pradiSf, 
fttin exequatur pracettum domini re- 
gis, et quod fcire faciat balivis ( lO), 
tpiibus fecit retorn* quod fmt ad diem 
in brevi contentum ad refpondendum^ 
quare de pracepto domini regis execu- 
tionem non fecerint. Et ft ad diem 
vemrinty et fe acquietent, quod retor^ 
num brevis nonfuit eis faflum, flatim 
condemnetur vicecom* domino illius li- 
bertatis, etfimiliter parti lafa per di- 
lationem in refiitutionem damnorunu 
Etji ad diem non venerint balivi, vel 
venerintj etfupradiSfo modofe non ac' 
quietaverint in quolibet brevi de judi- 
cio, quam diu durat placitum, praci" 
piatur vicecomiti quod non omittat 
propter Ubertatem, bfc. Multotiens 
itiam vicecom* falfum dant refponfum, 
quo ad ilium articulum quod de exit* 
(I I ), l^e. mandantes aliquando et men^ 
tientesj quod nuUifunt exitus, aliquan^ 
do quod parvi funt exitus, cum de ma- 
joribus refpondere pofftnt, aliquando 
non facientes mentionem , de exitibus. 
Propter quod ordinatUm eft et concor- 
datum^ quod fi querens petat auditum 
rejponfionis vicecom\ concedatur ei. Et 
Ji offerat yerificare (12), quod vicecom* 
rfp majoribus exitibus regi refpondere 
f9tuit,fiat ei breve dejudicio adjuflic' 

ad 



mean there (hall be remedy when the 
fherift' returneth that the writ came 
too late, whereby he could not execute 
the king's coTimandmcnt. Often- 
times alfo pleas be delayed by rcafon 
that the fherifF returneth that he hath 
commanded the bailiffs of fome liberty 
which did nothing therein, and name:h 
liberties that never had the return of 
writs ; whereupon our lord the king 
hath ordained, that the treafurer and 
barons of the exchequer fliall deliver to 
the juftices in a roll all the liberties in 
all Ihires that have return of writs. 
And if the fheriff anfwer that he hath 
made return to a bailiff of another 
liberty than is contained in the faid 
roll, the fheriff (hall be forthwith pu« 
niibed as a difheritor of our lord the 
Icing and his crown. And if perad- 
venture he return that he hath deli- 
vered the writ to a bailiff of fome li- 
berty that indeed hath return, the 
flieriff (hall be commanded, that he 
(hall not fpare for the forefaid li- 
berty, but (hall execute the king's 
precept; and that he do the bailiffs to 
wit, to whom he returned the writ, 
that they be ready at a day contained 
in the writ, to anfwer why they did 
not execute the king's precept. And 
if they come at the day, and acquit 
themfelves, that no return was made 
to them, the fheriff (hall be forthwith 
condemned to the lord of the fame' 
liberty, and like wife to the party griev- 
ed by the delay, for to render damages. 
And if the bailiffs come not in at the 
day, or do come, and do not acquit 
themfelves in maimer aforefaid; in 
every judicial writ, fo long as the plea 
hangetli, the (her iff (hall be com- 
manded that he (hall not fpare for the 
liberty, &c. Many times alfo (he- 
riffs make falfe returns as touching 
thefe articles, quod de exitibus, (ffc. 
returning fometime, and lying, that 
there be no ifTucs, fometime that 
there are fmall iffues, when they may 
return great, and fometime do make 
roeniion of no iflTucsj wherefore it is' 
3 £ 4 ordained 
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ad ajjifas caplendas ajjignatos^ quod in- 
quirant in prefentia vicecomitis^ Ji in- 
terejfe voluerit^ de quibus et quantis 
sxit* vie* refppndere potuit a die impe^ 
trationis brevis ufque ad diem in brevi 
contenium (13) [al* receptionis vide 
p. 27 H. 8. cap. 10. f. 3. & p. 
20 J-L 6. cap, 10. fol. 25.] et cum in^ 
quijitio retornata fuerit^ ji de plena 
prtus non rejponderit^ oneretur de fu^ 
perpiufagio (14) per extra£ias jujlic* 
iibertates ad fcaccariuwy et nihilomi' 
nus graviter amercietur pro concela^ 
mento. Et Jciat vicecom* quod reddi- 
tusy blada in grangia^ et omnia mobi~ 
Uoy prater equitaturam^ indumenta^ et 
utenftlia domus continentur fub nomine 
$xituum{lS)n 



Et pracepit donC reXy quod vie* pro 
hujufmodifaljis refponjionibus^ feme I et 
iterumy {Ji Jit necejfe) per 
[ 451 ] jujiic* cajiigentur. Et Ji 
tertio deliquerinty alius non 
apponat manum quam dom'tnus rex 
(16). Multotiens etiam Jalfwn daht 
fejpgnfumj mandando quod non potue^ 
runt [exequij praceptum regis propter 
rejijlintiam (17) potejlatis alicujus 
magnatisy de quo caveat vie' de catero^ 
quia hujujmodi refponjio multum re^ 
dundat in dedecus domini regis et corona 

/«4?(l8),' 

Et quam cito Jubbalivi Jui tejlljicen' 

' turj quod invenerunt hujufmodi refij- 

* tentiamy Jiatim (omnibus omijjis) of- 

Jumpto Jecum pojfe comit* Jui^ eat in 

propria perjonajua adfadend* exeeu- 

tionem (19). 

Et Ji inveniat fubbalivos fuos men-^ 
daces {20) j pumat eos per prijonam^ 
ita quod alii per eorum poenam cafii^ 
gentur, 

Et Ji inveniat eos veracesy cajiiget 
rejiftentes per prijonam^ a qua non de- 
liber entur tine peciali pracepto dom^ 
regis (21;. Et Ji Jorti vic\ cum 

venerity 



ordained and agreed, that If the plain- 
tiff demand hearing of the iherifF's 
return, it (hall be granted him; and 
and if he offer to aver that the QierifF 
might have returned greater ifTues 
unto the king, he (halT have a writ 
judicial unto thejuflices affigned to 
take afTifes, that they (hall inquire in 
prefence of the fherifF(if he will be 
there) of what and how great iflues 
the liierifF might have made return 
from the day of the writ purchafcd 
unto the day contained in the writ. 
And when the inqueft is returned, if 
he have not afore anfwered for the 
whole, he {hall be charged with the 
overplus by the extrcats of the juftices 
delivered in the exchequer, and ne- 
verthelefs fhall be grievoufly amerced 
for the concealment. And let the 
fherifF know, that rents, corn in the 
grange, and all moveables (except 
horfe, harncfs, and houfliold-ttufF) be 
contained within the name of ifTues.' 
And the king hath commanded, 
that fherifFs fhall be punifhed by the 
juftices once or twice (if need be) for 
fuch falfe returns; and if they oftend 
the third time, none (ball have to do 
therewith but the king. They make 
alfo many times falfe anfwers, return- 
ing that they could not execute the 
king's precept for the refiflance of 
fome great man; wherefore let die 
IhtrifFs beware from henceforth, for 
fuch manner of anfwers redound much 
to the difiionour of the king. 

And as foon as his bailiffs do teflifie 
that they found fuch refiftance, forth- 
with all things fet apart (taking with 
hira the power of the fhire) he fhall go 
in proper perfon to do execution. 

And if he fipd his underbailifis 
falfe, he fhall punifh them by impri- 
fonment, fo that other by their exam- 
ple may, be reformed. 

And if he do find them true, he 
fhall punifh the refiflers by imprifon- 
ment, from whence they fhall not be 
delivered without the king's fpecial 

com- 
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ven$ritjrijiftintiami«vinerit{2^)ycer' commandment. And if percafe the 

tificet cur* di naminibus rejiftentium^ iheriiFwhen he cometh do find re- 

auxiUantium^mfentientium^pracipten^ fiftance, he (hall cerdfie to the court 

tifmit/aut^umj it per breve de judi" the names of the refifte'rs, aiders^ 

d9 attachientur (23) hujufmadi per conienters, commanders, and £ivour- 

corpora ad veniendum ad cur^ regis, ers, and by a writ judicial they fhall 

Et fi de huju/modi refiftentia convin^ be attached by their bodies to appear 

cantur^ puniantur fecundum quod do- at the king's court; and if they be 

mino regi placuertt (24). Nee in- convift of fuch refiftance, they {hall 

tromlttatfe aliquis minijier domini re- be puniflied at the king's plea- 

ps lie pcena hujufmodi infligenda^ quia fure. Neither (hall any officer of 

dominus rex hoc fibi fpeciaF refervat the king's meddle in affigning the 

(25), ^r^ eo quod hujufmodi re^entes punifliment, for our lord the kinff 

cenfentur pacts fua et regni perturba^ hath referved it fpecially to himfd^ 

tores, [13 £• i.deMercatoribus^Ar- becaufe that refifters have been re- 

ticuli fuper Chartas, cap* i6«] puted difturbers of his peace} and of . 

his realm. 

Fleta» li. %, ca. 61. Art. fuper Chart, ca. 16. {% Ed. 3. c 5. Reglft. 86. i Roll, 440. 4 Rep* 
65. b. 3 £d. I. c. 17. V.N.B. f. 43. II EJ.4.f.4. 27 H. 8* f. 3. 10 H« 7* /• ii. Fiu. Avermeat^ 
16. 26. 43. 45. 47, 48, 49. Regift. 83. x8 £d. i. c 16.) 

Here is a maxime of the law recited, vix. ad officiumjuftidariorum 
Jptiiatj umcuiq'y coram eis tlacitantijuftitiam exhibere, 

5y chi3 chapter there be five iDifchiefs* or rather abufes of (he- 
rifes rehearfed and provided for, which we (hall handle in order* 
as they ihall arife in this chapter. 

The firft mifchief was, that the fherife returned n(tt the wi its 
to him directed, but imbezeled the fame, and commonly the de- 
mandant or plaintife for default of proof was without remedy, or 
eUe without the eifed of a juft remedy being againft a iherife, for 
the which a remedy is provided by this a£k in manner infuing. 

( 1 ) llli qui liment malitiam vicecom* liber ent breviafua originalia, ^ 

etjiulicialia in pUno com't 'od in retro conC' ubi fit collatio denariorum 
domni regis, et capiatur bilettu, &c.] This branch was taken to be 
ihort, for it was 110 more but capiatur bilettumy and no commande- 
ment to the fherife to receive the writs and to make a bill; but 
by the (latute of 2 £. 3. the fherife and under-iherife are com- lE. s.cap. 5. 
manded, that they fhall receive the faid writs, and make a biU» and 
fo throughoa^ 

So as now it is a contempt in the fherife or upder-iherife, if he 
make it not, and in default of them, it Ihall be alfo a contempt in [ 45^ j 
the others appointed to feal it, if they refnfe. 

In this fpeciall cafe the demandant or plaintife fhall have an 26 AfT. 48. 38 
a£lion againft the flierife for not returning the writ, whereas regu- ^^'P^,^ ^^ 
larly for not returning of a writ the fherife fhall be amercied ih.6wuf!njB. 
quo^/que; but for a falfe return, or for imbezeling of a writ» an ^3. b. 31 £.3, 
adion doth lye at the common law againfl the fherife. Procl. 55. 

And the demandant or plaintife, if he fear the malice (as this ad Regift- 85, 86. 
fpeaketh) of the fherife, he may caufe the fherife or under-fherife ^^^ nb* < foL 
to be called into the court, and deliver the writ to him of record, ^,^ b\ ' ' 
that he may take the benefit of this flatute. 

See the adion brought upon this branch of the flatute, in the Fol. 501. 626, 
book of entries Ra&alL 

(a) Retro 
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(z) Retro comitafus.] Is after the county court, as to pleas^ be 
ended; it is holden further, tpr the coUedion of the kings money, 
that is, his green wax. 

(3) Et ptr iftam ^uiam fiat remtdium quando viacemes rej^^ndtt 
fuod hreve adeo tarde ve/tif, Sec] The fecond mifchief was, the 
(herife would return a tarde, which by this purview is prevented ; 
and fo it is if the writ be delivered to the fhcrife of record, as hath 
been faid. 

Brad. H. 5« Where B radon further in the fame place faith> Et unde infiniti 

fo. 441. funt cafus de genere ifto uhi vicec^ fer fraudem refcrihit^ it fr^rtindit non 

cau/am ut caufam. 

(4) Mult ot tens etiam capiunt tlacita dilathnv pir hoc, quod viae* 
fifpondet qmd pr^cepit hali*vu akcujus liheriati^, &c.] Here is thtf 
third miichief, that great delays are ufed by the falfe return of 
(herifes in making of mandates to fained liberties, fuppofing them 
to have return of writs, where in troth there be no luch liberties, 
for redreiTe whereof the remedy followeth. 

11 E. 4.4.1. (5) ^od tbefaurariasy et baronet de /caccario, &c.] Albeit it be 

inrolledin the chancery, that fuch a man hath return of writs, yet 
is not that within the purview of this a£^, for that the record of the 
court of exchequer iis onely prefcribed by this ad, and therefore a 
certiorari may be awarded out of the chancery to the exchequer 
to the treafurer, that he bring in the roll of the liberties in his hand 
to the juftices, before whom the return is made. 

(6) Omnes iibertates.] This muft be underflood of a bailife of a 
franchife or feigniory, which have return of writs, and not to a 

tIL4.4» bailife created itinerant, (for example) in the county of S^ and to 

have return of all writs, and execution of the fame by the kings 
letters patents ; for fuch a grant is void, for in eifed it taketh away 
the ofiice of the fherife ; and therefore where fuch a return was 
made upon a mandate to fuch a new found bailife, the court was in 
purpofe. to have puniQied the (herife by this branch of this ad, 
tanquam exharedatortm domini regis, 

(7) Staiim pimiatur *uice(omes tanquam exharedator regis, et 
eorome fuof.] Becaufe he fain a lib?;rty or franchife againft the 
king, to the <dilherifon of the king and of his crown, forafmuch 
as no man can have fuch a liberty or franchife but froqn the 
crown. 

This puniihroent (hall be by ranfome and imprxfonment. 

[453] (8) Qua *veraciter retcrnum hahet, qui nihil inde fecit mandetur njice* 

comitij quod non omit/at.] Here is the fourth mifchief, that where 

there was indeed a bailife of a liberty, who truly had return of 

writs, yet he upon a mandat to him would do nothing : remrdy is 

hereby provided, that it (hall be commanded to the iherife, quod non 

omittat, l^c. quin exequatur praaptum domini regis, ^c. 

Btnet.Yi. s^fo. This branch concerning the m« omittas, is in affirmance of the 

44a. a. Regift. common law> and therefore Bradon who wrote before this flatute, 

S». T.N.B. 68. f. treating of this matter, faith, Et quo cafu cum bali*ui nihil indefece^ 

* 74« ^ r/ii/, propter defeHum eorum, pradpietwr vicecomiti, quod non omitteret 

propter hbertaiem talem, quin, Cff r. 
4H.6. 25.b. (9) Nihil inde fecit, "] This »/^7 is to be underftood, not onely 

5 H. 7. a8. where nothing at all is done, but alfo where the bailife of the li- 

F.N.B.74. a. berty maketh an infufiicient return, for that is nihil in kw; and 
m" 10 H^ 628" ^^^^^^^^ * *^* omittas, i^c. (hall be thereupon granted; (ot idem 
ai H. 6. aS. ifi «'^'4 *^ infufficienter dicere. 

8E.4.5. b! (10) Et 

Simile. 
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(io) Et qudd/dnfaciat iaiMs.] This feemeth to be added by 
this branch to the common law. 

(11) Muliatiem etiam vic'/alfttm dant refponjitm quoad ilium artiadum 

dt ixiiiius.] Now cometh the fifth mtrchief, that the iherifes would Flettji.2.e.6t« 

retora too fmall \ffaes, in which cafe by the common law the plain- 

tife could not have an averment againil the return of the fherife ; 

for the Qierife is but an officer to the court, and hath no day in zi H. 7. S. K 

court to anfwer to the party: but this is remedied in this cafe by 

this branch. 

(12) Eij! offwat *verificare, &c.] Here is the remedy given> and 27 H. 8. 3. 
the mean prefcribed, how the averment fhall be proved, and >o H. 6. %^, 
the plaintife mud in his averment alledee what the value of the ^^ |^ 4- 10. 
ilToesbe. . - ioH.7.1..- 

See the book of entries for thi judicial! writ to the j unices of ^^ft* 3^3* 
affife. 

And where it is here faid» Vicfcomites faljum dant rejpon/umy this 

branch mentioning (herifcs extended not to bailifes of liberties, which ' ^' J: "P; 5* 

is holpen by the ffatute of 1 E. 3. y]' ^'^' '^* 

(13) A die impetratimii u/que dUm in hre*ui coHteninim,^ Thefe „ « 
iflaes, that is, the value of the land mufl be inquired, from the 20 h! 6. sc. 
telle of the writ, untiil the day of the return of it; and it is holden, 22 E.4« xo. 
that this a6t extendeth not to the return of ifTues upon jurors after xoH. 7. xz.««b, 
ifliie joyned. 

(14.) Et cum inquifitio retonC fuerittfide pleno prius non rtj^onderit^ 
%Mtrttur de fuTplufagio^ &c.] As if the iherife return but 10 s. iAues, 27 H. 8. j. 
and it be found before the juflices of affife, that the iflues amounted 
to 50 8. the iherife (hall be charged with 40 s. by this branch, and 
fb after that rate and proportion. 

(15) Et /(iat *uicecomts^ quod redditus, blada in grangia, et omnia 
msbilia, prater equitaturam, indumenta, et utenfilia domus continentur 

fib nomine exituum,] By this branch is explained what ihall be Fieti lu 2. ct« 
accounted iflues, for the better direflion of itierifes in this cafe, 6^* 
that is to fay, not onely the rent and revenue of the land, but the 27 H. 8. 3. 
CQrn in the grange, and all other moveables, as hay in the barn, *♦ ^* 3* »9« 
arid ocher moveable or perfonall goods whatfeever, except thofe 
things belonging to his riding, his apparell and utenfils of houfe: [ 454 j 
and cexainly this is a good and neceflary law, if it were pot in 
execution according to the purview of thisadt. 

(16) jilius non opponat manum quam dominus rex.'\ That is, that 
the delinquent fhall be pnniihed coram domino rege\ that is, in the 
kings bench, his court of ordinary juftice. 

(17) Multotiens etiam falfum dant refponfum mandando^ quod non 
poiuerint exequi praceptum regis propter refifttnticun, ] Now we are 
come to i^z (ixth mifchief,.or rather the abufe of (herifcs, as by 
thefe vfordst/edfiffn dant refpon/um, appeareth. 

(18) Caveat 'vicecomes de catero quia bujufmodi refponfio nudtum Fleta, Ii« a. cap* 
tedundat in dedecus domini regis, et corona /ueej\ Hereby fuch a return 6** 

is forbidden. 
For this matter, fee the expo(ition upon the ilatute of W. i. W. i. ci. 17* 

(19) Statim (omnibus omijjis) affumptofecum poje eomitatusfui eat 
ijs pro^ia perjona ad faciend* exeeutionem,] This branch is in af- 
impance of the common law, as appeareth in the expofition 
apon the faid ftatule of W. 1. where you may read of this matter 
f( large. 

(ao) Ei 
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(20) Etfi inveniat fuhbaU*u^s fii9t menJaces.] This is plain* and 
seedeth no explanation. 

(21) Eifiittvemat eos veracis, caftiget refiftentes per frifmamf m fiat 
non diliberentur Jim fpeciali pr^cepto dtmC regi5.\ This is evident in 
it felf. 

Flett,li.i.c.<i. (22) Etfiforte^ cum 'uenerit, refiftintiam hvemrif.] Albeit by 
the penning of this a^ it may feem, that the (herife ihould take 
poffe comitatus ^iitv connplaint made, /^ qturimoHiam fadam\*y^ 
feeing he may take pojji comitatus by the common law, he may 
either take it poft^ vel ante qturimoHtam. 

But he mufl take it after refiflance, and not before, for fequi dibn 
potauiajufiitiam^ non pracedere* / 

(23) Di n&minihus refiftentium^ anxiliantium, cen/entientium, pnt^ 
eipietttium etfautorum^ et per hrenie dejudicio attachienlur. ] Fautorum ; 
this word is of a large extent, whereof you may read in the 

16R.2. ca.5. ftatute of 16 R. 2. and in £nglifti it properly fignifieth a fa* 
vourer. 

(24) Secundum quod domino regs placuerit.] That is, according t<» 
chat which fhall be npon due proceeding adjudged cor Mm rege, in 
the kings court of juftice. 

(25) Nee intromittat/e aliquis mintfter domim regis t-tfc, quia do" 
minus rex hoc Jsbi fpecialiter re/er%fat.] That is, as hath been faid, 
that the delinquents (hall be punifhed coram rege, in his court of 
juftice; for no man can be punifhed by abfolute power, hvit/ecundum 

MagoaCharu, iegem, et con/uetudinem Anglic, as hath been faid before in the exjpo- 
cap. 19. fition q{ Magna ChartUt and elfewhere hath been often faid. 



[455] CAP.' XL. 

/^UM quis alienat jus uxoris fuaj \JU'liEKY. any doth alienc the 
concordat* eft quod de catero Je£ia right of his wife, it is agreed, 

mulierisy aut ejus haredis ( i ) non that from henceforth the fuit rf the 
differatur poft obitum vtri per tnino- woman, or her heir, after the death 
rem atatem haredis^ qui warrantixare of her hufband, fliall not be delayed 
debet {2)i/ed expe^et emptor (3) (qui by the nonage of the heir that ought 
ignorare non debuit quod jus alienum to warrantife, but let the purchafer 
ifnit) ufque ad atatem war rant i fui tarry, which ought not to have been 
(^)y de warrantia fua habenda (5). ignorant that he bought the right of 

another, until the age of his war* 
rantor, to have bis warranty. 

(Fitx« Age, 47. 76. 226. 13s.- Fits. Voucher, 180. 183. 226, 305. Raft. ^39. % Leon, 148,) 

The mifchiefe before this ftatute was, that when the ha(band 
aliened the right of his wife, this working a difconiinuance, and 
the wife driven to her aa in w/a, or her heirc to his /ur cvi in 
•uiia^ thofe jud adlions were delayed . oftentimes, when the purchafer 
vowched the heire of the baron being within age, untill his full 
age, which is remedied by this adL 
18 E. 4. 16. And this ad rcflraineth the common law, and therefore it vo 

14 H, 7. 194 tekffskjhri&ijurisi as ihall appeare in the expofition hereafter. 

(1) De 
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( 1 ) De caters fiQa muUeris aut ejus h^ertits^ This fait of the 
wife or her heire extendeth onely to a cui in nfita^ or Tifur cut in 
njitay which are the proper actions upon an alienation made by the 
baron of the Hght of his wife, the former words being [cum quit 
aUenatjus uxwis fua^ for if the wife be tenant in taile, and the 
baron aliened in fee and died, and the wife died, the iifae in taile 
cannot have ^fur cui in 'vifa, bat he mviSt have his formedon in the 
difcender by the flatute of W. 2. cap. i. and in this adlion the 
parchafer may vowch the heire of the b^on, and for his 'nonage 
the parol! (hall demurre, for that adion is oat of this flatnte. 

(2) * Permimrim atatem hartdis qui tvarrantiscare debet,'] This 
by the context of this a£t extendeth onely to the heire of the baron 
who made the alienation, and therefore tKe heire of a firanger is 
eat of this datute. 

f The baron aliens to A. hath ifTue two daughters and dies, the 
wife brings a cui in tfita againft A. who vowcheth the daoghters 
as heirs to the baron, whereof the one onely was within age, the 
paroU (hall not demurre; although all the coparceners, which 
make bat one heire, are not within age, and the words per minorem 
latent bseredisy yet feeing by the common law the paroll for the 
whole (hould have demurred, judgement (hall be given for the de- 
mandant, and the tenant (hall attend for his warranty for the whole 
in this cafe, untill the full age of the coparcener, that then is 
within age. ^ 

(3) Sed exfeSUt empt§r,^ As the adions, wherein the vowcher 
(hall be, and the heire to be vowched are fet downe in certaine, fo 
the perfon that is to vowch is alfb fpecified, fo as if any other vowch 
the heire of the hulband, the paroll ihall demurre for his nouage, 
and therefore the purchafer or buyer of the huiband is onely he, by 
reafon of this word emptor^ that is bound by this ftatute. 

Therefore this emptor mitft fiave three properties : 

I. He mud be emptor^ that is, purChafer immediately from the 
baron, and therefore if this emptor alien in fee, the alienee is emptor, 
that is a purchaier, but becaufe he is not the immediate purchafer 
from the baron (albeit he may vowch the heire of the baron as af- 
iignee) yet is not hee bound by this ftatute. 

(2) He that is an emptor within this a6l muft be the tenant in deed 
againft whom the cui in njita, or fur cui in 'vita is brought, and 
therefore in the cafe before, if the fecond alienee vowch him that 
was immediate emptor, yet if he vowch the heire of the hufband, 
the paroll ihall demurre for his nonage, and the demandant (hall 
BOt have judgement muintenant^ becaufe the cui in 'vita^ ^c, was 
not brought againft him that was immediate r/«//^, as tenant in 
deed of the land, but he came in as vowchee ; fo it is if he that 
•was immediate emptor commeth in by receit upon default of tenant 
for life, he is not bound by this a^, cat^ qua/upra. 

3. * He muH be ip/e emptor, and not alter ip/e, and therefore if 
the immediate emptor dieth, albeit his heire iitieth in his aunceftors 
feate, and is alter idem, yet is not the heire bound by this a£l, be- 
caufe hee is not ip/e idem, 

^ Now what eiUte an emptor (hall have, he that jpurchafeth any 
^ftate of freehold, be it in fee-fimplc, fee-taile, or for life, he is an 
emptoc or parchafer within this a^, and yet the words of this ad 
be^ qitiAHenatJMS uxwis fuet^ 

For 
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46 E. 3. age 76. 



•Contr.jadicit* 
in 14 E. I. m 
Banco Rot.Si. 
Buck. The later 
aadiorities have 
over-ruled the 
judgemental ven 
the next ycarc of 
the ftatute. 

7 E. 2. age 139. 
46 E. 3. ib. 76. 
6 £. 3. 46. 

17 E. 3. 59. 
Li5. I. fol. i5« 
Sir William 
Pel ham 8 cafe. 
Lib. 4. fol, 50* 
A. Ognels cafe. 
Li. 6. io. 5« 
Marlcal. 
t3 E. z. 
vowcher 210. 

8 £, z. judge- 
meat 240. 



7 E. a, age 139, 
6 E. 3. 49. 
PI. Com. 1 7. 47. 

[456] 

20 E. 2. age 126. 
19 E. 3. ib. 2. 
9 E. 3. 4. 
\% £.4. 16. 

Vide Mich. 
14 E. I. ubifop. 
adjudged that 
this ftature ex- 
tendeth to the 
fecomi Towchec, 
but the later 
books are to the 
contrary in thii 
point alfo. ' 
*i6E.3. age47. 
47 E. 3 ib.76. 
14 H. 7. 19, 
^ 3 E. 2. vowchee 
210. 8 E. 2. 
jugement 140. 
Gloc\ cap, 3. 
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3 E. 2. jvowcher 

210. S E. 2. 
judgement 140. 
Raft. fol. 135. 

3 E. 2. obt fupra. 
SB.2. ubifopra. 
,K.5.4.6E.3. 
46. 32 H. 8. 
cap. 28. ^ 



Gap; 41 • 



For this word [atienare] fee the ilatute of Gloac' and the next 
chapter enfuiDg. ' 

Alfo if thp baron alien, though it be for no valuable confidera- 
tion, yet is he an emptor, that is a purchafer within this ftatute. 

(4) U/jui ad sttattm tuarranti fui.'\ And at the fall' age of the 
vowch'ee the tenant (hall fue a refummons. 

For the order of proceeding herein fee the booke of entries. 

(5) Denuarrantia/uababcndaA This aA doth extend as well 
to a warranty in law, for example, in refpcft of a reverfion, &c. 
as to a warranty in deed. And albeit the flat. 6f 32 H. 8. doth not- 
whhftanding the alienation of the hufband, &c. give to the wife 
and her heires a right to enter, as by that a^ appeareth, fo as the 
wife or her heires are not driven to their a^ion, as ac the time of 
the making of this a^ they were, and therefore this aA may ieeme 
to fome to M of no threat ufe, yet for divers points of notable learn- 
ing, and for the dilcufling of like cafes ftanding upon like reafon» 
as you have perceived, wee hekl it very profitable and necelTary 
to be explained. 



CAP. XLI. 



QTATUIT dominus rex^..quod ft O^^ ^^''^ ^^ '^'^S *^^* ordained, 

abbates, priorts^ cujiodes bofpita- -^'^ '"" '"^"-^^ ' — ' "" 

liumy it atiarum donwrum relighfa^ 
rum ( I ) fundaiarum ab ipfoy vel a 
progenitor ibus fuis (2) ahenaverint 
{Z).de catero tenementa domibus ipfis 
cb ipfo velfl progenitor thus fuis coUata 
C4), tenemenia ilia in manum domini 
regis capiantur (5), et ad voluntatern 
fuam teneantury et emplor amittat 
fuum recuptrare^Jatn de tenementis 
quam de pecunia^ quam paiavit. Si 
nutem domus ilia a com\ baron^ vel 
abaliis fundat' fuerit {6)y de ten^ fie 
eilienaf (7) babeat ilUj a quo vela cu-^ 
jus antecejfore ten* fie alienaf eolla- 
iumfuirity breve ad recuterand* (9) 
ten* illud in dominicoy quod tale eft : 



that if abbots, priors, keepers of 
hofpitals, and other religious houfes 
founded by him or by his progeni- 
tors, do from henceforth aliene the 
lands given to their houfes by him or 
by his progenitors; the land fliall be 
taken into the king's bands, and 
holden at his will, and the purchaier 
(hall lofe his recovery as well of the 
lands, as of the money that he paid. 
And if the houfe were founded by an 
earl, baron, or other perfons, for the 
lands fo aliened, he from whom, or 
from whofe anceftor the land b 
aliened was given, (hall have a writ 
to recover the fame land in deme(he) 
which is thus : 



Pracipe tali abbatiy quod jujiey (^c. reddat B. tale ten* quod 

[ 457 1 '"^ domui coUatuM fuit in liberam eleefnofynam (8) per pr^d* J?. 

vel antecejfores Juosy et quod ad pradi5l* 5. reverii debet per alie^ 

nationentj quam pradilf* abbas fecit de pradUio ten* contra formam coUationh 

pradi£leey ut die'. 



Eodem modo de ten* dat* pro can^ 

taria fvfiinenda vel luminari in aliqua 

eccle/ia vel capellay vel alia eleemojyna 

fujlentanda 



In like manner for lands given foe 
the maintenance of a chantery, or of 
light in a church or chapc]> or otbor 

alms 
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fuftenianda^ fi UrC Jtc iaf alienttur 
( 10)- Et fi forte ten* fie daf ( 1 2 ) 
fVQ cantaria^ lutmnari^ poftu paupe* 
runij vel alia eUemofyna juftentanda 
vel faciend^y non fuerit alienafj fed 
fiitira£la fuerit bujufmodi eleemojyna 
per hiennium ( 1 1 )> competat actio dO" 
natori aut ejus baredi (13) ad peten" 
dum tenement^ Jk datum in domlnicoy 
ficut Jiatutum eft in ftatuto Gloceft" 
(I4) de tenementis dimijfis ad facien* 
dum vel reddendum quartam partem 
vaUris tenement* y vel Tnajorem. Gloc, 
c^. 4. 



alms to he maintained, if the land 
given be aliened. But if the land fo 
given for a chantery, light, fufte- 
nance ot poor people, or other alms to 
be maintained or done, be not aliened, 
but fuch alms is withdrawn by the 
fpace of two years, an a£kion ihall 
lie for the donor or his heire to de- 
mand the land fo given in demean, 
as it is ordained in the ftatute of 
Gloucefter for lands leafed to do or 
to render the fourth part of the value 
of the land, or more* 



(11 Rep. 72. I Roll, 166. 
6 £4. 1, c. 4. 11 Rep. 63.) 
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At the common law, as it appeareth by Glanvill, Nee epifiopus, 
9UC abbasy fuia eorum bahni^e funt de eleemojyna domini regis, et ante^ 
cejjkrum ejus, non fojfunt de domimicis fuis aliquam partem dare ad re- 
manentuunfine ajftnfu et confirmatiotte domini regis* 

The roeaninf whereof i$» that feeing thofe that hold of the king 
/fr bttromiam, did hold of the king in capite, that therefore, by his 
opinion, they could not alien any part thereof without the kings 
aflent; but yet if the bifhop with the aifent of his chapter, or the 
abbot with the afTent of his covent, and the like, had aliened the 
land, the efUte of the alienee could not have been avoided. 

See the charter of H. i. of the foundation of the abbey of 
Reading in the 26. yeare of his raigne, wherein you (hall reade, 
!^/ out em, Deo armuente, canonica eleQiane abbas /uhfiitutus fuerit, non 
enm fuis fecularibus confanguineis, feu quibuflibet aliis, eUemoJyuas mo- 
nafterii maleutendo dijperdat, fid pauper ibus, et peregrinis, et bojpitibus 
Jicfcipiendis cvram gerat, terra: cenfuaUs non ad feodum donet. 

So as no doubt the alienation was again ft the minde of the 
, founder, et contra formam donationir, yet they having a fee-fimple, 
the common law reftrained them not from alienation, concurrentibus 
bis qme injure rejuiruntur. 

So as the miichiefe was, when the alienation was a barre to th« 
fucceflbr. 

(1) Si abbates, priores, cuftodes bojpitalium, et aliarum domorum 
rdigiofarumJX Seeing this zSi beginneth with abbots, '&c. and con* 
clndeth with other religious houfes, biQiops are not comprehended 
within this a6t, for they are fuperiour to abbots, &c. and thefe 
words [other religious houfesi (hall extend to houfes inferiour to 
them that were mentioned berore. 

Alfo bi(hops are not properly religious, that is, regular, but 
iecular : but yet this ad doth referre to inferiour houfes that are 
ecdefiafticall and fecular, as hereafter in this chapter ihall ap* 
peare. 

See the firft part of the Inftitutes, fe£k. 133. 

Sec Brook tir. Alienation 15. 

[z) Fundatarum ab ipfi, <vel a progenitoribus Jids,^ Albeit he 
Alt gircth the firft land upon raifing and creation of the houfe be 
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the founder, though it be much leiTe then the lands after given to 
the boufe in liheram eUemoJyKom, yet this ad doth extend not onely 
to lands ratione fundationisy but alfo to lands raiione Jotationu, u> 
they were given in liitram eUmoj^num, Fide hereafter in thi« 
chapter. 

(3) Jliena'verini,'] This %€t fpeaketh of an alienation made hy 
abbots, &C. l)ut it muft be intended of alienations with the aflent 
of the covent, qr elfe the fucceflbr might recover the fame by a 
writ of entry ^«# a//inju capituii ; for where adks of parliaments 
give remedy, it is ever intended that it (hall not be illutory. 

And albeit this a^ fpeaketh of the abbots that alien, it is under- 
flood when the abbots alien with confent, as is aforefaid, thereby 
is a right vefted in the king ; and albeit the abbot dieth, yet the 
king may have an office to finde his right, and recover the land • 
in the time of the fucceflbr ; and fo may a common perfon have 
remedy in that cafe, as {hall be faid hereafter. 

And fome have faid, that this alienation is intended when the 
alienation is in fee, and not when the eftate is made but for life^ 
or in taile; but then ihould the fbtute bee of fmall efFed, for then 
might hee make many gifts in taile, or multiply leafes for many 
lives, without rcferving the accnftomed rent, and thereby utterly 
overthrow the houfe, as in former times it hath done. 

As you may reade that it was found by inquifition in the raigne of 
E. 3. that Thomas de Pipe, abbot of the monaftery of Stonely, in 
the county of Warwick (of the foundation of king Henry fiiz 
HmprefTe (which was H. 2.) and that he gave to the faid houfe tM 
liiferam eleemofinam^ the mannor of Stonely in the faid county) 
aliena'uit diverfis bominihus particular iter, front patet inferiuj, 'viz* 
Ifahella de Benejhale c&ncubina di^i ahbatis, et Jobanni Jilio eorundem 
ahbatis et l/abella primogeniio Jilio unum mejfuagium, et unam caruca- 
iam terra, et decern mercatus redditus cum periitC in Fynbam, Ha- 
bendum et tenendum ad terminum <vita eorundem IJabeUa et Jobannis 
abfque aliquo inde reddendo annuatim : and found alfo divers other 
leales for lives of parts of the faid mannor made to divers perfons, 
to and for the bcnelit of the faid abbot, and of his concubine, and 
of her and his baflards; but it is be^ to ufe the words of the re- 
cord itfelfe, Abfq\ aliquo inde reddendo 'vcl pne manibus inde de eif* 
dem perceptofed tantummodo ad opus et proficuum ipfius abbatis, et maxi- 
ma pro fuftentatione et sn*ventione pradt^orum Ifabella et puerorum 
torundem abbatis et Ifabella, qui excedunt numerum monacborum Jkorum 
mijfas celebraniium,fi forte deponeretur de ftatu fuo, l^c. 

Sometime alienare is taken for alienum Jacere, and therefore if 
land be recovered in vilue, &c. the founder ihall have a writ of 
contra formam within this ftatute. 

If the abbot with confent of the covent doth charge the land» 
this is not within this a£b, for no land or tenement is aliened. 

(4) CollataJ] Lands and tenements- given in (tc^ almoigne 
after the foundation ratione dotationis, are within this word [collatal 
which extendeth as well to lands ratione dotaeionis, as to lands r^ 
tionefundationis, ^ 

(5*) In manum domini regis capianturJ] The kmg in this cafe 
muft have an office found for him, and z/cire fac* againflthe ter* 
tenant, by the intendment and conftilidion of this ad, for all ne- 
cefTary incidents are to be underflood, and in thejcir^/ac* the icr- 
tenant is not concluded by any trial had againft the abbot. 

(6) Si 
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(6) Si aute domus ilia a comiity barone, *v€l tdils fundnta fuititJ] 
Having provided remedy when the king was founder^ now this 
a^ provideth when a fubjed is founder. 

(7) Temmntumfic alienatum.] Thefe words couple all that hath 
beene (aid before to this branch. 

(8) Collattan fuerit in liber am el€emofiuam.'\ So as of ncceflity the 
lands and tenements within the purview of this ad mad be given 
in frankalmoigne, for fo be the words of the writ framed and 
formed by this adl. 

Fleta treating hereof, faith» Alia eft caufa cum res d^tur in elee- 
mofina, tt alienetur^ in quo cafu provifum fuit quod bre-oe de ingrejfu 
ad recuperandum hujufmodi tenement um alienatwn in dominico* Fide 
capic* Efchaetrie, Vet* Magna Ghana 161. 

(9) Habeat, (^c. breve ad recuperandum,] This branch faith, 
babeat brtve: but what if the alienation be of fuch a tenement or 
hereditament, as there lieth no writ of contra formam col/ationis ? 
K% for example, if an advowfon be aliened contra for mam colla- 
iicnisp the founder (hall prefent, becaufe ]ie can have no writ} for 
when a right is given^ the law with it will give a remedy, fo as 
this adl is to be underftood, that his remedy fhall be by writ> where 
a writ doth lye. 

After a recovery had by force of this writ againft the abbot, 
there mufl be Si/cire/ac* (as hath been faid) againft the tenant 
of the land, who is not concluded by any trial]> &c had againft the 
abbot, &c. 

Fide J2 E. 3. tit. Breve 291. for the form of this writ. 

The heir fhall have this writ for an alienation in the time of 
his anceftor, for the right of action once veiled in the ancellor can- 
not dye. 

This wrft alfo iieth againd the fucceflbr for an alienation made 
by the predecefTor, notwithftanding thefe words in the writ, pra- 
diSus abbas ; or the heir may have an adlion againft the fucceifor. 

• This adlion of contra formam collationis conlilleth onely in pri- 
vity for none bat onely for the founder, or donor, or his heire, and 
not for any ftranger. 

(10) Bodem modo de tenemento dato pro cantaria fuftinenda^ met 
lumnori in ediqua ecclejiat feu capella, *vel alia eleemofina fuftinendas 

Ji tenemenium fie datum alienetun] Eleemofina : fee the firft part of 
the Inflitutes, fed. 133, &c. et le Cuiiumier de Norm. cap. 32. 
Tenure per omo/he, et U lattin cem^fitr ceo. 

This is a claufe of reference, eodem modo, l^c. But this claufe 
extendeth not to the lands or tenements parcell of the foundation 
of the abbey, or priory; for the former branches of this ad had 
made fafficient provifion for them. 

But this claufe extendeth to lands or tenements given to any 
eccleiiailicall perfon, that is, either religious, as abbots, priors, &c. 
or fecalar> as parfons of churches, deans, 5cc. for the finding of a 
chaontery priefl, or of a li^ht, or any other charitable or almf- 
deeds, or when a chauntery is incorporated, and lands given for 
main cena nee of the fame. 

And this branch being general], <x;/is. De tenemento dato fro can* 
tariot lie. the fame extendeth afwell to bifhops, and all other fe- 
cnlar perfons, or ecclefiaflicall, as religious, confilUng of one fole 
perfon, or aggregate of many : and fo note th^ diveiiity between 
thb and the former branch, and the feveraU reafons of the 
fame. ^ 

ii. iwsT. 3 F By 
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By thefe words [ee^fem mode] if lands were given to an abbots 
/fv cantariafyfiimtuia, aut pro pafiu pauperum, or other fuch fervice 
in Certain ; and the abbot aliened with confent of the covent» yet 
the contra formam coUathnh did lye againil the abbot upon this 
branch, by reference to the former branch. 

( 1 1 } Et fi forte teneminta fie data^ pro canthriot lumneari, psifim * 
pauptrmm^ *vel alia eUemofina fiiftimnda^ 'otl facienda, men futrit idie^ 
nataf fed fubtraSa futrit hnjvfmodi ekemofina per bunmnm.'\ By thi» 
branch is a ceffavit given, where lanas were given to finde a 
ch-plein to fing divine fervice» or to finde a light m fuch a church, 
&c. or to diilribute certain bread and beer every day, week, or 
moneth to poor people, &c. 

(12) Tenementafic datay &c.] This branch extendeth not to a 
gift in tail, for the donor (hall not have a ceflavit within this llatute* 

It is holden, that this branch concerning the ceflavit, extendeth 
not to lands or tenements given by the foundcrr upon the founda- 
tion of the houfe; albeit, as it appeareth by the faid charter of 
H. 1. the lands were generally given, not onely for celebration of 
divine fervice in the church, &c. but for fultentation of poor peo- 
ple, or other almes deeds, which are alfo adjudged in law divine 
fervice. 

And this claufe, that giveth the ceflavit, referreth onely to the 
laft branch concerning chauntries, lights, and other particular 
almes deeds, and not to the former branch concerning the founda- 
tions and dotations in libera eleemofina in generall ; for this branch 
extendeth not at all to lands given in free almoigne, as the firit 
and fecond claufes did, for in frtt almoigne no certain fervice is 
to be done, and therefore for them no ceflavit can lye, but lyeth 
onely where particular divine fervices are mentioned. 

Note here the excellent judgement of the makers of this a£^, 
for they, for alienation of lands given in irtt almoigne* that is, 
for celebration of divine fervicrs, &c. incertain, gave a contra 
formam collationis, but gave no ceflavit for ceflcr, becauie no cef- 
favit could lye for divine fervice incertain ; but for divine fervice 
certain, both a contra formam collationisy and a ceflavit refpedivcly 
by this a6l doth lye, afwell as an avowry for the fame at the com- 
mon law. 

(13) Competat oBio donatoriy aut ejus baredi.^ In this cafe the 
heir (hall upon this branch have a ceffixvit pro paftu pauperum^ for 
the cefl*er aone in the life of his anceftor, but 10 ihall not the heir 
of the lord in a ceflavit upon the ftatute of Gloceft' : and the rea- 
fon of the diverfity is, for that in a ceflavit brought upon this 
branch de paftu pauperum^ no tender of the arrerages fliall be by the 
tenant to the demandant, becaufe they belong to the poor, and 
never' belonged to the demandant or his anceilor; but the rent 
and fervice upon the flatute of Gloc* belonged to the lord to 
whom the tender was to be made, but his heir is out of that fla- 
tute, becaufe the tender of the arrerages in the life of the anceflor 
belonged not to him. 

(14.) Stent ftattttum eft in ftafuto Gloc\^ Although this branch 
hath a reference to the ftatute of Gloc', yet it is to be underftood, 
to extend 10 fuch claufes of that aA, as may ftand with reafon Of 
•law and ci nveniencie, as you perceive by an. example before re- 
membred, etfic defimilibus. 

' ^ . CAP. 
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])B manfcallis tbmini regis (i) 
A feoao earner art is (^), cu/Io^ 
dibus hofliorum in itinere ju/iic\ it 
ferviifitibus virgam portantibus coram 
juftic* apud Wiftnf^ qui officium illud 
babeant de ftodo (3)^ ^^ qui plus exi- 
gunt ratione feodi fui quam exigere 
confurueruntyfecundum quodmulti que^ 
rmtiur fuper eos qui Jiatut* cur* a 
multo tempore v'ldcrunt et fciunt^ do^ 
minus rex inquiri fecit^ quern Jiat* 
prttdiSf* minijiri de feodo habere con-- 
fueverunt temporibus retroa^is^ et per 
inquifitionem (4) Jlaiuit et pracepit^ 
quod marejcallus de feodo qui de novo 
exigit palefridum (5) de comitibusj 
baronibuSy et aliis per partem baronia 
ienenf^ quando homagium fecerint^ et 
nihilominus ad malitiam eorum alium 
palefridum.^ et de quibufdam (de qui^ 
bus palefridum habere mn debuit) 
palefridum de novo exigunt^ ordinavit 
quod pradiSfus marefcallus de quolibet 
comite et barone (integram baroniam 
[T) tenente) de uno palefrido fit con^ 
tentus C6), vel de precio quale anti^ 
quitus percipere confuevit (8), it a 
quod Ji ad homagium^ quod fecit^ pale^ 
fridum vtl precium in for.Na pne^ 
diffa ceperitj ad malitiam fuam nihil 
capiat ; 

Et ft forii ad homagium nihil ce* 
ferity ai malitiam fuam capiat. De 
abbatUus et prioribus integram baro^ 
niam tenentihusy cum homagium aut 
fidelitatem pro baronils fuis fecerint^ 
capiat palefridum velpreciumy ut pra* 
diaum eft. > 

Hoc idim de archiepifiopisj it epif 
copis phfervand* efl, De his autem 
qui partem baronia tenent^ Jive fint 
religiofi^five fecularesy capiat jicund^ 
portion^ partis baronia^ quam tenent 
(9). Jp^trejigiojis tenent\in liberam 
eleemojinam 



CONCERNING the king's marw 
ihals of fee, chamberlains, por* 
ters in the circuit of juftices and 
feijeants bearing vierge before juf- 
tices at Weftminfter, which have the 
fame office in fee, and that a(k more 
by reafon of their fee than they have 
ufed to aflc, whereupon many do com« 
plain on them, that have known and 
feen the order of the court of long 
time; our lord the king hath caufe^ 
to be enquired by an inqueft what 
the faid officers ot fee have ufed to 
have in times palTed, and hath or- 
dained and commanded, that a mar- 
Ihal of fee, which of new afketh a 
palfray of earls, barons, and other 
holding by a part of a barony when 
they have done homage, and never- 
thelefs another palfray when they are 
made knights, and of fome that ought 
not to give any, afk a paifray : it is 
in like manner ordained, that the faid 
mar(hal of every earl and baron^ 
holding by ah entire barony, fhall be 
contented with one palfray, or with 
the price of it, fuch as he hath ufed 
to have of old ; fo that if he took a 
palfray, or the price of one, at the 
doing of his homage in form afbre- 
iaid, he (hall take nothing when he - 
is made knight ; 

And if he took nothing at die doing 
of his homage, when he is made 
knight he {hall take. Of abbots and 
priors holding an whole barony, when 
they do homage or fealty for their 
baronies, he (hall take one palfrayy or 
the price, as afore is faid. 

And this (hall aifo be obferved 
amongft archbi(hops and bi(hopi. 
Of fuch as hold but a part of a ba- 
rony, whether they be religioils or 
fecular, he (hall take according to 
the portion of the part of the barony 

3 F 2 • that 
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eletrndfinam^ ei non per iarcnlam^ vel 
partem harmue, mbU di catero exigat 
martjcaUus. 



Et conaffji d^mnvs rex^ quod per 
lo< fiatutum non pr^ecludatur maref- 
€<illui f^tui de fead^ in plus petendcy fi 
imp<i/ierum njlendere poteritj quod jus 
bahtct plus peten/li { lO), 

Ctimaaril Jcrmni r£gls babeant de 
caUto de arthiepifcopis (ll), epif-- 
copiSy MatibuSy prior tbuSy 
. £ 462 ] et aliis perfonis eulefiajlkisy 
comit\ baron* y integram 
baromam ienenCy rationabiUm fidem 
cum bomagium out fidelitatem pro 
bareniis fuis fecerlnU Et ft per 
partem baroniiC teneanty capiatit ra* 
tionahilem finem fecundum portionem 
ipfos continger:tem> Alii vero abbateSy 
prioreiy religiojiy et fecuhres non te- 
Hcnies per baroniamy vet partem ba* 
roniay Kon dijlringaniur ad finem fa^ 
ciend* (12), ftcundum quod de tenen^ 
tibus per barcuiam vel partem baronia 
dUfum efty fed fit earner arius de fu^' 
periori indumento contentuSy vet de 
precio indumenti : quod plus honefte 
di£lu7n e/i pro religiofis quam ficula^ 
ribusy quia bonejllus efiy quod religiofi 
faciant pro Juperiori indumentOy quam 
exuant. 



Cap. 41* 

that thev hold. Of religious men 
that hold in free alms, and not by a 
barony> nor part of a barony, the 
mar&al from henceforth fhall demand 
nothing. 

And our lord the king hath grant- 
ed, that by this ftatute a marmai of 
fee fliall not be barred hereafter to 
demand more, if he can fhew that he 
hath right unto i^ore. 

The king's chamberlains from 
henceforth (hall have of archbifhops, 
bijfhops, abbots, priors, and other 
perfons fpi ritual, of earls and barons 
holding an entire barony, a reafonable 
fine when they do their homage or 
fealty ; and if they bold by a part of 
a barony, they (hall take a reafonable 
fine according to the portion to tliem 
belonging. Other abbots, priors, 
and other perfons fpiritual and tem- 
poral, that hold no entire barony, nor 
part of a barony, fliall not be dif- 
trained to make fine, as It is faid by 
them that hold by a barony, or pare 
of a barony, but the chamberlain ihall 
be contented with bis upper garment, 
or with the price thereof j which is 
done in favour of perfons religious 
more than of lay perfons \ for it is 
more convenient that religious men 
fliould fine for their upper garment, 
than to be flripped. 
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The mifchief before thisflatute was» that notonely the marihalU 
and the chamberlein of the kings houfe, but fome inferiour officers^ 
as the porters, or door-keepers of the jufttces in eyre; and like- 
wife the bearer of rods or (laves before the jufticcs at Weftminfter, 
did extort of the fubjedl excefTive fees, more then was due to them: 
whereupon many that of long time had known the kings court* 
and other the faid courts, did greatly complain ; for remedy where-^^ 
of this a6t was made ; the particular mifchiefs ihail be fpecified in 
their due places. 

The ftatute of W. i. had provided againft the extortion by 
ferjeants, cryers, and marfhals of juAices in eyre, and of other juf* 
tices ; now this aA provideth againft the ofHcers following. 

(\) De marefibaUis domini regis. ^ This is intended of the mar- 
(hall of the kings houfe. Of this ofiicer Britton faith thus, Et que 
le marefchal de nofire boftele teigne no/he lieu deins la 'uierge de noftre 
boftUy t^c. The fteward of the kings houfe and this marfliall have 
a court of juflice, as elfewhere we have (hewed, 
fo. 68, &c. Lib. 6. fo. ^o, 21. Lib. 7. fo. 17. Fleta, li. 2. Ci 6, ' 

(2) D, 
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(2) De camerartis,'] This is alfo intemded of tfir cliasiberldn of 
the kin^ hoafe. The 1. chamberlcin of the kings hoafhold is a 
great officer of the kings houfe, fo called becaufe his office doth 
principal] V concern the chambers, that is, matters above the 

ftairs; of his office, Fleta writeth thus, Camerarius autem, et fuh* neto,uW fupri. 
mniftri camera a jwrifdi^Htme fen^ ^ it mar* exempti funt^ 'veluii cmnts 
garJerohariij ut in qmhufdam ; non tnim extendi t Je jur'tfdiS:9 Jem* ad 
modica delida camerarUrum^ *vel garderobariontm andituda, *vel ter" 
mhianda^ eo quod ex confuetudine hojpitii funt excTrtpti, dum iamen illi 
de qiahus exigi contigerit cur^ coram fene/ch*, cameris regis et regintr, 
ac garderobse affidue fint intendentes \ fed from ipfis the/aur* etrca-- . 
merar* eaidiantwr querimonia de buju/modi miniftris tt fuhditis fuisy et 
terminabuntWy frafente tamen derico regis ad placita aul/t deputato ; 
ita quod de finihus^ et amerciament* ex bujufmodi placitis prtrvenieniihus \ 
nibtl regi depereat. Debet enim cameranus decenter di/ponere pro le^9 
regis, et ut camer^e tafetis^ et banquerits ornentury et quod ignes fuffi-^ 
eienter fiant in caminisy et pro-videre ne nlius defectus inveniaiur qua^ 
tenus oficium /won contigerit. Obferve here, what ancient!/ be- 
longed to the office of the chamberlein of the kings houlhold. 

(3) D^ feodo,'] Thefc words are not onely meant of them that ^- J^'f 3©; 
have a fee-fimple in their offices, bat fach as have any fixed eflate, tl» ne^/chaLw* 
either in tail or for life, and fo are thcfe words intended through- towarJs the «nA. 
out this adl; and the office of the chamberlain of the houfhold f ^63 1 
was never granted in fee: and (bme do hold, that the fcnfe of thefe 

words \de feodol are fuch officers as have fees due, and belonging 
to them. 

(4) Per inqutjitionem.'] Obferve here, thai before the king, the 
lords and commons made this law, the king did inquire by oath of 
a jury fworne of the truth and certainty of the fees hereafter in 
this a£t fet downe. 

(5) S>uod marefchallus defeodo qui de no*uo exigit pale/ridum, Sec.) 
Before this a^ the mar/hall of the kings houie claimed and did 
take for his fee of every earlc, baron, and of others holding by 
part of a barony, when they did their homage, his palfrey ; and 
DOtwithflanding, when they were made knigiits, did challenge and 
take another palfrey ; wherein he did wrong in two refpcfts : 

1. That in that Cafe hee tooke two palfre/es where hee ought to 
take but one. 

2. That he tooke one of them, that held by part of a barony, 
both which are remedied by this ad. 

(6) Pr^ediSlus marefcballus de quoit bet comife et barone integrafn 
baroniam tenente de una palfridofit content us, i^c,"] So as by this aft 
he ought to have but one palfrey, both at his doing of homage, 
and at his making of knight. 

(7) Perintegram baroniam*] What a whole barony is, and of Mig.Cbirtc.». 
how many knights fees it confillcth, hath been before (hewed. 

Magna Charta, cap. 2,' 

And if one had divers baronies, yet feeing that he was but one 
perfoD, the marlhall ihould have but one horfe, de uno paJe/rido Jit 
eontentus : and fo it is of one that is made knight, though he hath 
many kniehts fees. 

(8) Vet de precio quale antiquitus percipere conjuevit.] That we Ex pervetufl* 
may fay once for all, the auncient price of the horle of every Maaufcript. 
archbiffiop, bifhop, abbots prior, earle, or baron holding by an en- 
tire barony is x. 1. 

3 F 3 Alfo 
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- Alfo the anncient price of the horie of one that is made knight, 
or that doth homaffe, having no part of a barony» is v. marks. 
4 H. 4. cap. 23. See the ftatotc of 4 H. 4. cap, 23. 

(9) De hits qui partem baronia tenent^ fivt Jini religiafi^ finti Je* 
culares, capiat fecundum port ioiiem partis baroni^tJ] As for example* 
if he hold by halfe a barony, he (hall pay v.]. which is halfe the 
price of the horfe of him, that holdeth by an entire barony, and 
lb according to rate of the value of the horfe, &c 

But the marfhall (hall take nothing of religious or ecclefiafticall 
perfons that hold in libtram ilumojynam^ et non ptr baroniamt nee per 
partem haronio'. 

(10) Kon pr^cluJatur marefchalhis de feodo in plus petemdo^ fi 
in pcfierum ofiendere poterit quod jus habet plus petends.] Here is a 
favmg for the marfhall of his right of demanding other fees upon 
better proofe made; but at the making of this ad it appeared by 
the faid inouiiitiony that no other fees were due to him, then aie 
here expreued ; bat note there is no faving for the chamberlain. 

^' (11) Comer asrii domini regis baheant de catero de ar chief i/copis.'\ 
The kings chamberlaine, that is, the chamberlain of the kings 
houlhold ihall have a reafonable fine, when any ecdefialHcall 
or lay perfon, holding by an entire barony, doe his hofnage or 
T 464 ] fealty, and of them that hold by part of a barony a reafonable fine 
according to the portion which they have. 

So as nothing is due to the kings chamberlain when one is made 
knight, as it appeareth by the context of this. 

(la) JUi vero abbatesy priores religiofi et feculares non tenentes per 
haromam vel partem baronia non dsftriugantur ad Jinem faciend* A 
They which hold not by a barony, nor part of a barony (hall yeeld 
no fine to the chamberlain, bat the chamberlaine of them (hall have 
their uppermoil garment, or the price thereof; and it is more honeft 
for the chamberlain to take the price in that cafe of the eccle- 
iiafticall perfon, then of the fecular, and the reafon is there ren* 
dred, quia hmufiius efty quod religiofi folvant pro /uperiori indumemto. 



CAP. XLIIL 

pROHIBEJTUR di caters hej^ R^ ^^ prohibited from henceforth 

•^ pituUriis it ttmplariis (i)^ tie de '^ to hofp^itallers and templars, that 

€atir9 trahant aliquem in placitum hereafter they bring no man in plea 

€9rttm c$Hfirvatorihus privtlegiorum before the keepers of their privileges 

fmrum di oBqua n^ cujui cegnitio for anv matter, the knowledge where- 

Jpi&at ai firutn regium{%): quod fi of belongeth to the king's court; 

ficifint^ primo reftituant damna parti which if they do, firft, they (hall yield 

gravatecy et Virfiis dominum ngem damages to the par|v grieved, and 

gravitir funiantur (3). Prohibet be gnevoufly puniflied unto the king. 

itiamdomtnusrix cofifefvatoribus pri" The king alfo prohibiteth to the 

viligiorum eerunaeniy ne di eaten (ad keepers of fuch privileges, that from 

inftantiam hojpitularierumj Umflario- henceforth they grant no citations at 

runty aut aliorum priviugiatorum) the inftancc or hofpitallers, templars, 

^4) concidant citationtsy prtufquam ix^ or Other perfons privileged, before it 

primatur be 
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frimattir fupir fua re fim dehat ci^ 
iatio (5). £t ^ viderint hujufinodi 
anjlarvatonsj quod petatur citatio de 
mhqua r/, cujus cognitto fpe£fat ad 
ftrum repumy hujufinodi confervatores 
nee cttattonem faciant, nee cognofcanU 
Et fi aliter fecerint (b) confervatores 
(7)j nfbondeant partt lafa de damnisj 
et nihilominus verfus dominum regem 
graviter puniantur. Et quia hujuf- 
modi priviUgiati impetrant conferva^ 
toreSj/uiprioriSy pr0fentator\ facrif- 
tasj re/igio/osj qui nihil habent (5) 
unde Ucfis^ aut domino regi fatisfacere 
poffint^ qui audaciores ftnt (9) ad Ar- 
denf dignitatem domini regis (lo) 
quam eorum^ fuperioreSy quibus per 
eorum temporaii pcena poteft infligi : 
eaveant de catero pralati hujufmdi 
obedientiariorumf ne permittant obedi^ 
entiarios Juos ajfumen Jibi jurifdic- 
tionem in prajudicium domini regis et 
£Ofomp fua. Sluod fi fecerint^ pro 
foQo ipforum reJpondeantJuijuperioreSy 
ac fi de proprio faSfo Juo cofiviSli 



be exprefled up6n what matter the 
citation ought co be made. And if 
the keepers do fee that a citatio n is 
required upon any matter, the know- 
ledge whereof beiongeth to the king's 
court, the keepers ffiall ncidier make 
nor knowledge* the citation* And 
if the keepers do otherwife, they Ihall 
yield damages to the party grieved, 
and neverthelefs (ball be grievoufly 
punifhed by the king. And forai- 
much as fuch perfons privileged, 
depute keepers, fub-priors, chantors, 
fextons, which be religious men, and 
which have nothing to fatisfy the 
parties grievea, nor the king ; which 
be more bold to offend the king's 
dignity than their diperiors, to whom 
punifhment may be afligned by their 
temporalcies. Let the prelates of 
fuch obedients therefore beware from 
henceforth, that they do not fufFer 
their obedients to ufiirp any jurif- 
diftion in prejudicef of the king and 
his crown; and if they do, their fu- 
periors (hall be charged for their fait, 
as much as if they had been convift 
upon their proper aft. 



(Regift, 39.) 
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(1) Prohiheatur de ctetero boj^itulariis et templarns.] The hof- 
pitallers and templars had divers great liberties and privilcdge?, 
and amongft the reft they held an eccleiiailicall court before a 
canonid or fomc of the clergy whom they termed con/er*va/or pri- 
nnlegiorumfiiorumt which judge having in deed more authority then 
was convenient, yet did he dayly in refped of the height and 
greatneffe of thefe two orders, an^ at their indance and dircdion, 
mcroach and hold plea of matters determinable by the common 
law, for cut plus licet quam par efi, plus <vult quam licet \ and tiiis wat 
one great mifchiefe. 

Another mifchicf was that this judge likcwife at their inftance F.N.B. 41. 1 
in cafes, wherein he had jurifdidlion, would make gcnerall citations, 10 £• 3 «« 
^ pro/alute anstrne, and the like, without exprcfling the matter, com.9 iSE 3. 
whereupon the citation was made, which alfo was againft law, and 
tended to the grievous vexation of the fubjedl, both which mif- 
chiefes,or rather abufes are remedied by this a^. 

(2) Cujus cognitto /peSat ad forum Tegiiim,\ This branch is in 
affirmance of the common law. 

(3) ^wd fi fecerint 9 primo reftituant damna parti gravata, et 
wfus dominum regem graviter punianiur,'\ By this brancii the 

3 F 4 hoipitallers 
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hofpltkllers and templers are to yeeld damages to the party griev* 
edy and to be grievoafty fined to the lung» if they draw any man 
in plea before the confervator of their priviledges of any thing do* 
terminable in the kings courts. 

(4) Ad, inftantiam bo/pit* templar* out tdioru pri'vil£giaSoru.'\ 
Hereby it appeareth that their jarifdidiion extended refpedively» 
not onely to the hofpitallers and templers, but to perfons privi- 
ledged, or within their priviledges, and for that caufe the judge 
was termed con/enuator privilegiorum. 

(5) Probihet deminus rex con/er*vatoribus, Vc, ne di c/etero^ ^c. 
CMCidani citationes priu/quam exprimatur Juper qua re fieri deheat est 
iatioA This branch is m affirmance of the common law, as before 

LiDwcod defoTo in this chapter it hath appeared; and this agreeth with Linwood« 

compel, cap. 2. ^y^ taketh a citation in foro ecclefiaftico to be, as the writ in foro 

/eculari, for fo it is by him defined. Bre*ui idem importat quod pr^t* 

ceptum *vel citatio, et in eo continetur graifomen^ J^P^ ^"^ procedit oQtQ 

ipfiui agentisfeu pro/equentis, 

(6) Et fi aliter fecerint con/erfvatores, Scc,'\ By this branch the 
p^i^y grieved (hall recover his damages alfo againft the faid judge, 
if he graunt any citation, or hold any plea of or for any matter 
determinable in the kings court, fo as the party grieved (hall have 
double remedy, both againft the hofpitallers and templers, and 

^ alfo againft their judge, and the king to have a double fine in re- 

fped of the wrong done to his crown,, and dignity, and the unjuft 
, vexation of his fubjcdls. 

(7) Conjer^vatores,] For this word fee hereafter cap, 47. 

Alfo if the judge did graunt a gencrall citation without expref- 
fing the caufe, by colour whereof the party was troubled, he (hould 
yeeld to the party damages, and be grievoudy fined to the king. 

(8) £t qtiia buju/modi pri*viUgiaii impetrant ccnjer'vatoreSj fah^^ 
r ^66 ]• prioresy pra/entatores^ fizcrifiaSf religic/oSy qui nthil balent,'\ Before 

this adl there was another mtfchicf or abufe, and that was, that 
thefe hofpitallers and templers, to defeat the remedy that was given 
to the party grieved againfl the judge in the cafes abovefaid by 
the common law, did conditute fubpriors, chaunters, fextens, and 
other religious men, which had nothing to fatisfie the party gtiev. 
cd, nor the king (whereby it appeareth that the party grieved in 
the cafes abovefaid had remedy by the common law) were more 
bold to offend agninft the kings crown and dignity then their fu- 
^ periors, 8cc, for this mifchie^, or rather abufe, remedy is here 

provided. 

(9) ^i audacieres fint.] The wifdomc of the common law was 
ever, that men of ability and fufficient meanes to live (hould be 
called to offices, and judiciall places for three caufes: 

1 . Firft, for that they would feare to offend ; for men that ar^ 
in place of judicature, and without meanes, are, as here it ap« 
peareth, bolded to offend. 

2. They to maintaine their countenances are pronefl to bribe 
and extort. 

3. That if they offend, they may be able to fatisfie the party 
grieved, and the king his fine : which three caufes doe appeare by 
this branch. 

(10) Ad l^dendum dignitatem regis,"] Here it appeareth that in- 
croachment of jurifdidion by ecclefiafticall judges contrary to the 
kings lawes b crimen la/^ dignitatis regis: which appeareth bv 
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thefe words, and hereafter it is in this branch ikid, in prajudkium 
damni regis it coronet Jiut. 

(11) ^ttod fi ftciriutf fro fa&o ipforum re/pomdeoMt fui fuperioref, Fleta, 11. 6. c. 3«, 
ac fid^ proprio ftUio fuo cmw^i ijent.] Here is the remeidy pro- refpondeat fupe- 
vidcd fox the laft meationed mifchiefe or abufe» w«. that the fu- nor. 5*?- 3 
periors, chat is, thofe that appoint fuch judges (as are not fulficient 
10 fatisiie the party grieved his damages, and the king his £ne) 
ihall out of their temporalties fatisfie the fame according to the 
T^^ oi re/pondtat fuperior. 

And by the common law, if the coroner be infufficicnt, the 39 H. 6. yu 
whole connty, who made eleftion and choyce of him, (hall tunquam * , , f^^^oa.^ 
deSor et fuperior anfwer for him, and fo (hall the officer anfwer for The carle of bc-r 
bis deputy. vonihires cafe. 

HU. X4 p. 3. ex pte reaicin. regit in Scac' Rot. 9. Hcrlisana CiTe. 39 H. 6w 399 



Stat, de Scac* 

W.2. C. 2. ft II, 

44E. 3-«3* 
41 Afl. 10. 
50 E. 3.5. 
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Tr%E cvftodibus hofttorum in itin^^ 
ribusy vlrgam portantibus (l) 
coram jtiflic* de banco: ordinatum efly 
quod de qtiallbct ajjifa et jurata quam 
cufiodiuntj capiant dicem denarios tan^ 
tum^ de chirographis nihil, De his 
qui recuperant demandas fua% verfus 
plures per defaltam^ redditionem^ vel 
alio mqdo per judicium fine ajpfa^ vel 
Jurat* J nihil, De bis qui receduntfim 
die per defaltam Mentis vel quercntis^ 
nihil capiant, JSt fi quis recupera- 
verit dcmandamfuam verfus plures {%) 
per unurh breve^ et per re- 
[ 467 ] cognitionem aJJifa vet jurat* 
de quatuor ienariis fint con- 
tenti, Et fimiliter fi plures in uno 
hrevi nominati per recognitionem ajpfie 
vel jurata recuperaverint demandam^ 
de quatuor denariis fint contenti, De 
bis qui faciunt homagium in bancoy de 
fiiperiori panno fint contenti, De 
magnis ajfifisy attinSiis^ juratisy et duello 
pcrcujjo xii,d, tantiim capiant, De 
his qui vocati fiint coram jujlic* ad fie- 
quen£y vel defendend^ placitum fiium^ 
nihil capiant pro egrejfii vel ingrejfu, 
4d placita corona de qualibet duodena 
xii,d, tantum capiant ur, De quolibet 
prifonario deliberato iv, d. tantum ca^ 
Pkntur^ De juolibct cujus pax pro^ 

clatnata 



(CONCERNING porters bearing 
verge before j uftices of the bexKO 
in the > circuit; it is provided, that 
of every aifife and jury that they 
keep thev (hall take x.d. only, and 
for the oiils nothing. Of fuch as 
recover their demands by default^ 
confeiiion, or otherwife by judgement 
without ailife and jury, they ihall 
take nothing. Of luch as go with- 
out day by default of the demandant 
or plaintiff, they fhall take nothing. 
And if any recover his demand againfl: 
piany by one writ, and by recog« 
nizance of affife or jury, they fhall 
be content with iv.d. And likewife 
if many named in one writ do recover 
by recognizance of a(fife or jury, they 
fliall be content with iv. d. Of fuch 
as do homage in the bench, they (ball 
be content with their upper garment. 
Of great afTifes, attaints, juries, and 
battle waged, they (hall take xii.d. 
only. Of fuch. as be called before 
juftices to fue or to defend ^eir plea$» 
they (ball take nothing for their com- 
ming in or forth. At the pleas of 
the crown, for every doz^n xii.d. 
only (hall be taken. Of every pri- 
foner delivered iv.d. (hall be taken. 
Of every cne who(e peace is pro- 
claimed 
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^Jamata fuerlt xiu d. tantum taplatur. 
Di invtntoribus occifirum^ et a/iis at- 
tachiat* vilTy iv.d. De decennariis 
boffunitusj af^ de quatuor hominiius 
itpropofito ac d^c^nariis nihil capiatur. 
Di cbirographari'ts pro chirograpbo 
facitnio Jiatutum ejl^ quod de quatuor 
folidis fini contenti (3). De cUricis 
fcribtntibus brevia originaiia et Ju* 
dicialia Jiatutum efty quod pro uno 
brevi de una denariofmt conttnti. Et 
injungit dominus rex omnibus et fin* 
gulis jtiftieiariis fuis in fide et facra- 
mento quibus ei tenentur (4), quod fi 
bujiftfrn^ mnijiri contra prait Jia~ 
iutum in aliquo articuU venerint^ et 
querimonia ad eos perveneaty pcenam 
eis infligant rationabikm. Et fi ite^ 
rum diiiquerint majorem pcenam eis 
infiiganty qua caftigari merito debcant. 
£t fi tertio deliquerinty et fitper hoc 
eonviHi fuerint (5), fifint mini/lri de 
feodo (6;, amittant feodum fiiumy et fi 
alii finty amittant curiam regisy nee 
redeoftt fine ipfius regis fpeciali pra^ 
jcepto out gratia, ^ 



claimed xii.<}. only iludl be taken* 
Of the finders of men flain, and 
others of a town attached, iv« d. Of 
tvthingmen nothing fliall be taken. 
Of cyrographcrs, for making a cyro- 
grafe, it is ordiined, that they (hall 
be contented with iv.s. Of clerks 
writing writs original and judicial, it 
is ordained) that for one writ they 
fliall take but i«d. And the ktn^ 
charged! all his juftices, upon their 
fiiith and oath that they owe him, that 
if fuch manner of officers oflFend in 
any article againft this ftatute, and 
complaint come to diem thereof, they 
(ball execute on them reafonable pu« 
nifliment} and if they oiFend the fe- 
cond time, diey fhall award greater 
punifhment, thai they may be duly 
correfted: and if they offend the 
third time, and be thereupon con- 
vidcd, if they be officers of the 
fee, they (hall leefe their feef and 
if they be other, they (hall void 
the kmg's court, and fliall not 
be received again, without the fpe- 
cial grace and licence bf the king 
himfeJf. 



See W. !• cap. s6, 27. 29. (2 H« 4. c. S.) 

(l) De cuftodibus bofticrum in itineribus *uirgam porfantibus, &C.3 
This noble and wife king, knowing that extortion was a grievoas 
burthen to his fobjefby and having provided againft the lame by. 
many laws, as before hath appeared : in this chapter he fetteth 
down in particular, as an addition to his former SL€ts, what fees the 
porters bearing vierge before the juflices of the conunon pleas 
in their circuit the chirographers, and clerks writing writs 
originall or judiciall ihould take, which were the due foes be- 
fore this a6l; but yet it was thought neceilary that the fame 
ihould be fet down, and publiOied by adl of parliament for three 
caufes. 

1. That all the fabjeifls of 'the realm might take notice, and 
know in what cafes to give, and in what not. 

2. In cafes where they ought to give, what they were to give 
in certainty. 

5. That the officers or minifters take no more then is here 
prefcribed, under pretence of expedition, or other pretext whatfo- 
ever, nor to take any thing where nothing b due to them, under 
(he pains hereby infli&ed» 

(2) Et 
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(2) E* fi qms ncuberaaferit dimandam fuam nmjus plmru, &C.] 

Where there were many tenants or defendants, 4. d. was before ^6 Aff« 47. 
this ad extorted for every tenant or defendant apoa a re- 
covery againft them, where (they all being b«t as one tenant or 
defendant) there ought to be given bat one 4.d. as it is declared 
by this ad. 

(3) ^* cbirograpbariis pr§ cbiregrafbo fa€itnd§ Jtatutum ijt 
fmUd§^s,Jimt con/em/i.] Cbirografbarius Cometh Of the Greek F.N J. 147. a. 
word xf^^^yt^^^* which is as much to fay, as a hand writingt fo 

called, becaufe he write th the chirographs, that is, the indentures 

of the fine, one for the buyer, another for the feller : and (he fine is 

(aid to be ingroiTed, whcm the chirographer m&keth the indentures, ' 

and delivers them. 

By the ftatute of 2 Henry 4. cap. 8. it is provided* that die a H« 4* ctp. t» 
chirographer ihall take but the fidd fumme of 4.s. mentioned in 
this ad for a fine levied. 

(4) Et injun^it domitms rex ommhus^ it finguki juftidmiii 
fids in Jidi, et Jacramento ambus ei tenentttr, &c] By this great 
injundion, and commandment of To high a nature to the juf* 
tices, the odioufnes of extortion appeareth, and what an high 
offence it is, for that moil commonly it is accompanied with 
perjury, and that it hath a confuming quality; whereof the pro- 
phet David fpeaking againft the enemies of Almighty GOD* 
udth. Let the extortioner confume that he hath, and let the ftranger 
Ipoil his labour. 

(5) Etj! tertio deliquerhtt^ etfuptr boe comfiSifuerint.^ CmwiBi assW.a.cip.4; 
fuerint is here taken for adiudtcati fuerint^ 

Though this branch (aith, et fuper bcc cmviSi fiur*, and may 
feem to refer to the third offence, yet cannot he be convided 
of the third before he be convided of the fecond, nor of the 
fecond before he be convided of the firft; and the fecond of- 
fence muft be committed after the firft convidion, and the third 
after the fecond convidion, and feverall judgements thereupon 
given : for fo it is to be underftood in other ads of parliament, 
where there be degrees of punifhment infUded, for the firft» 
fecond, and third ofience, &c. there muft be feverall convidions^ 
that is to fay, judgements given upon legall proceeding for every 
feverall offence, tor it appeareth to be no offence imtill judgement 
by proceeding of law be given againft him. 

(6) Si fia mirn/hi de feodo,'] This is underflood of officers 
that nave any fixed eftate, although it be not in fee-fimple, as in 
the 42. chapter is fhewed;*for the largeft eftate of any of the 
minifteriall offices fpecified in this ad that ever was granted, was 
fbr term of life ; and this appeareth by the diverfity of punilh- 
meats impofed by this ad; for if they have their offices dt 
ftodot that is, of a fixed eftate, for the third ofiFence amttawi 
/nduMi that is, cfficittm fuum ; and if they have no fixed eftate, 

but at pleafure» amittant curiam regis^ that is, be forjudged the 
kings court. 
€tt before, cap. 2* the ienfe of thefe w'ords, defeodo. 



CAP. 



469 



Weftm, fccond. 



Cap. 45, 



CAP. XLV. 



6) VIA de his qua ncordata funt 
^^j(l) coram cancellario domini re- 
gis^ et ejus jufiic' qui recordum habent^ 
it in eorum roiulis irrotulatikrj non 
debit fieri procejfus placiti per fummo- 
nitiones^ attachiamenta (2), ejfonium 
(3J» ^i/^^ terra-^ et alias JiUmnitates 
curia {^)^ficut fieri cafifuevit de con- 
traSfibus et conventionibus fa£iis extra 
cur' : ob/ervandum eji de catero^ quod 
ea qua inveniuntur irrotulaf coram 
hrsj qui recordum habent, vel in fini" 
bus (5) content*^ five fint conlraffus^ 
five conventiones^five obligationes^five 
fisrvitiay aut cotifuetudineiy recognita^ 
five alia quacunque irrotulata^ quibus 
curia domini regis (fine juris et confide- 
tudinis ojfenfo) authoritatem prajiare 
poteji^ talem de catero habeant vigor* 
quod non fit necefie in pbfierum de his 
placitare f6), /ed*cum venerit ccnque^ 
Tens ad cur^ dimini regis j fi recens fit 
cognitio^ vel finis levat\ viz. infra an- 
nunij Jlatim habeat breve de execu^ 
tione (7) illius recognitionis fa£fa, Et 
fi forte a majori tempore tranfaElo faSla 
fuerit ilia recogniti^^ vel finis levatus^ 
pracipiatur vicecom* quod fcire faciat 
parti^ de qua fit querimonioy quod fit ad 
certum diem coram jujlic* ^ ofiendens (fi 
quidfciat dicere) quare hujufmodi irro^ 
tular^ vel in fine content* executionem 
habere non debeant (8). Et fi ad 
diem mh venerit (9), vel forte venerity 
et nihil fciat dicercy quare exec utio fieri 
non debeaty pracipiatur vicecom\ quod 
rem irrotutatamy vel in fine contend 
exequi faciat. Eodern modo mandetur 
crdinario in fuo caju (io), obfervetur 
nihibminus quod [ W, 2. cap. 9.]y«- 
pradiff eji de medioy qui per recogni-" 
tion* aut judicium obligaius eft ad ac^ 
quietandum ( 1 1 ). [ 1 3 £. I. Mcrcato* 
ribus.J 



DECAUSE Aat of fuch things 2s, 
be recorded before the chancellor 
and the ju dices of the king that have 
record, and be inrolled in their rolls, 
procefs of plea ought not to be made 
by fummons, attachments, eflbin, 
view of land, and other folcmnities of 
the court, as hath been ufed to be 
' done of bargains and covenants made 
out of the court ; from henceforth it 
is to be obferved, that thofe things 
which are found inrolled before them 
that have record, or contained in fines, 
whether they be contra£ls, covenants, 
obligations, fervices, or cuftoms 
knowledged, or other things whatfo- 
ever inrolled, wherein the king's 
court, without offence of the law and 
cuftom, may execute their authority, 
from henceforth they Ihall have fuch 
vigour, that hereafter it (hall not need 
to plead for them. But when the 
plaintiff comeih to the king's court, 
if the recognifance or fine levied be 
frefli, that is to (ay, levied within the 
year, he fliall forthwith have a writ 
of execution of the fame recogni- 
fance made. And if the recognifance 
were made, or the fine levied of a 
further time pafTed, the (heriiF (hall 
be commanded, that he give know- 
ledge to the party of whom it is com* 
plained, that he oe afore the juftices 
at a certain day, to (hew if he have 
any thing to fay why fuch matters 
inrolled or contained in the fine ought 
not to have execution. And if he do 
not come at the day, or peradventure 
do come, and can fay nothing why 
execution ought not to be done, the 
iherifFihall be commanded to caufe 
the thing inrolled or conuined in the 
fine to be executed. In like manner, 
an ordinary (ball be commanded in 
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his cafe, obferving nevertheleft as be- 
fore is (kid of a mean, which by recog- 
ntfance or judgement is bound to ac- 
quit. 

(Fleta, a. c. 13. p. 76. fe&. 9. j luft. 131. a. Bro. Debtt xo. Bm, Pari. 29 Fitr. Scire fac' i,a, 
3. 8. IX, Uq. Flu. £xecut. iS. 35 57. 96. 100. Cro. £1. 164. 13 £d. z. ftat. z. c. 9.} 



Some divcrfity of opinion hath been, whether there was a 
Jcirc/ac' at the common law before this aft ; and the doubt grew 
for want of diftinguifliing between perfonall aftions, and reall 
aftions ; for true it is, that in perfonall aftions, if the plaintife 
after judgement eiven, or recognifance knowledged, faea out no 
procefie of execution within the yeer, he could have no /an /ac^; 
tHit the plaintife or conufee was driven to his original^ which is to • 
be intended upon the judgement or recognifance) as in aftions of 
debt, writs of annuity, or other perfonall aftions, wherein debts or 
damages were recovered, or upon recognifances. 

But in reall aftions, or upon a fine levied, though the demandant 
or conufee fued out no execution within the veer after the judge- 
ment given, or fine * levyed, the demandant or conufee of the fine 
after the yeer might have had a Jcire fac* for the land &c. 
becaufe he could not have any new original!, either upon th^ 
judgement or fine, as he might have in the other cafes. Now 
this aft giveth z, fare facias in perfonall aftions in lieu of a new 
original]. 

And in reall aftions, two things are remedied by this aft, that 
is, firft, the tedious procefTe, which was at the common law, is 
hereby abridged ; and fecondly, the great delays ufed therein are 
oofted, as views of the land, and other folemnities ufed in reall 
aftions. 

And the difHn£Uon abovefaid appeareth (if it be well obferved) 
in our books, and therefore the*old rule is hereby verified, ^ui bene 
difiiuguity bine docet. 

And thus much beb^ fpoken for the caufe of the making of this 
aft, let us now perufe the words. 

( 1 ) ^luia de bits qu€t recordata/unt,'] Regularly upon this aft, 
z/cire/ae* cannot be granted but upon a record ; but in many 
cafes zfehrefac* la granted, partly upon a record, and partly upon 
fuch a fttggeftion, without which no proceeding could be upon the 
record. 

(a ) "Non debet fieri proceffks placiti pir/ummon*^ iatatbiamint*^ eJoH\ 
njtfus terra, et alias folemnitates cmri^r.] Here be four things parti- 
cnlarly named to be ouiled, ^rz. proceiTe of fnromons, procefle of 
attachment, eiZbins, view of the land, and then general! words, other 
folemnities of courts. 

(3) £Jen\] TheefToin of the tenant or defendant is not oncly 
xeftiaificd by this aft, but of the priee in aid, who is a ftranger to 
the writ, is alfo retrained. 

And the plaintife in the/cire/ac^ fhall not be eflbined, although 
it is his own delay. 

(4) Et tf&i/ /elemaiiaies curia.] It hath been rcfolvcd, that a 
proteftionis within thefe words, and ihat it ibould not be allowed 
in z/cire facias. ^ * 

And divers authorities are agalnfi it. 

, Aid, 
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• i7E« 3-4^ • Aid, ige, and rcceit (hall be granted in i>f/W facias\ fbr>S- 
18 E. 3. 3». lemmfatis curur arc properly deiavs in refpe6k of the folemn judiciall 
37 H.^6/3«. proceedings of court, and thele words extend not to the right 

of the party to have his age, en- to be received, or to liavc aia of 

another. 
1 3 B. 3. Scire (S) ^ fiuhs.] Upon a &itjkr grtmt et remitr of an advowfon^ 

fac iiS. W.a. %fiir$ facias fiiall be granted, for this is a judiciall, and nooriginall 
^* ^* writ, for dt ad*uocat* ndu/unt nijitria hrema originalia. 

And thoagh fines be here named, yet recoveries in reall anions 

are within the purview of this a^ 
36 H. 6. 3». (6) ^uod Monjit necefi in pofierum de bits filacitare.] This branch 

Ai E. 4. 23. K ij tijug jQ \y^ anderftood, that the tenant or defendant, though he 

be a ftranger to the recovery, (hall not plead againd the recover/ 

* 8 E t. <6. 1 c ^^y thing that proveth it erroneous or voidable; but he may plead 
£ 3. Age43.9s. '°^^^^'' ^^' proveth the recovery, void, as that it was had coram nem 
10 R. 2. Faozer judictt or the like. 

de recovery 47. • Neither ihall he in^Jcinfac' plead any thing againft the title 
3 H. 6. 34. b. Qj matter of the recovery, where he may have an adiouj and therein 
I" 7i?'7.°3&lfifi« defame. 

1% H. 8. 8. t But the tenant or defendant may plead divers matters after 

1 1. Part of the the judgement given, to barre the piaintife <^ execution, as opt. 
laftitutes,! 505. lawry, or a leleafe of aftions, &c. 

[ 47? J (7) ^' rtciHsfit ccgnitie, 'uel Jimi Uvat infra awnwifflatim babeai 

Bria ^r^?. V7 ^'^^ de executive.] It hath been ruled that thefe words have relation 
ax E.'j/ia. b. ^ ^^ ^^^^ of the recognifance, and not to the day of payment, and 
axB.3.ublftt- therefore if a recognifance be knowlcdged to pay a fumme a year 
pra. and halfe after, a fdrtfactMi lieth, and no fieri facias. 

10 B. a. exec But I take that roie to be againft law, and HtkUt receus cognitie 

x^7. 1 6 £.2* is as much as reeensfoJufiocognitiems; for the words htftatim babeai 
ibid. 13S. 16 £• br^tpi i^ exeattioMt which he cannot have before the day of payment 

It z!T.me^ ^^ P*^: 

Statham. If a judgement be given in a writ of annuity, the plaintiife (hall 

8E.3.44.F.N3. have execution within the yeare , after eytry dayofpiyment by 
266. €• 267. b. fieri fa(?y or elegit ^ thoagh it be many yeares after the judgement; 
and fo if a man be bound by recognifance in C. I. to pav it yearly 
at five feverall dayes 20 1. now immediately after the ndl day of 
payment he may have an eiegiu ^x fieri facias for the 20I. and fe at 
the fecond day paiTed, &c. and yet m both thefe cafes there it 
above a yeare after the judgement given or recognifiuice know* 
ledged, therefore thefe words reeems fit ewgmti^ (hall relate to the 
day of payment of the money, which is the efifed of the recognt' 
iance, and not to the tefte of the recognifiince, which it bat the 
aifarance for payment of the money. 

And thit woid recetis importeth, when the party may fue for the 
iame, which he cannot doe before the day of payment be paft, but 
this is to be anderftood, when the feverall dayes of payment are 
contained in the recognifance it fclfe, for if there be a day of pay- 
ment eju>re(Ied in the recognifance, and a condition or defeauoce 
thereof^ the fame limiting other dayet of payment, there, thefe 
words rtcetu fit cegmtu, fie. fliall relate to the da^ of payment ex« 
prefled in the recognifance, and not to the condition or defba(attcc» 
and if there be no day of payment in the recognifance* then 
thefe words, nmi €9gmfi$, &e. doe relate to dk tefte of the 
recognifance. 

And 
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And albeit the plaintiiFe cannot have execution within the yeare, 8 £. 3. 44. 
according to the letter of this flatute, yet if he come within a yeare 
of the payment, it fufficeth. 

IF lands be granted and rendred by fine, and in the fine it be men- 
tioned that W. holdcth the fame for 26 yeares after the terme 
ended, he (hall have z.fcire facias albeit he could have no writ of 
cxecmion within the yeare ; and fo it is if a reverfion expedant 
upon an ellate for life be grannted by fine, and after tenant for 
life liveth many yeares and dieth, the conufee (hall have a 
fcire facias^ and yet could he not hav& a writ of execution within- 
the yeare. 

If the demandant or plaintiiFe taketh his proces of execution 
within the yeare, though it be not ferve^ within the yeare, yet if 
he continue the fame, he may have proces of execution at any time 
after the yeare. 

One that is not party to the record, recognifance, fine, or judge- F.N.B.267. d* 
ment, as the heire, executor, or adminiftrator, though they be privy,- * ^' %* 8« 
and though it be within the yeare, (hall have no writ of execution, *♦ ^' 7* '^-^ 
but arc to have n. fcire facias to enable themfelves to the fuit; and 
fo likewife of the tenant or defendants part, for the alteration of 
perfon altereth the procefs; otherwife it is in cafe of a ftatnte 
ftaple, or merchant, 5pc. becaufe the proces is given by other ads 
of parliament. 

But if a judgement be given in the court of common pleas, and it Afll p. 14. 
within the yeare the jndgcment is alHrmed in a writ of error in the '4 Jj* 7* 15* 
kings bench, the alteration of the court worketh no alteration of ^5^ ' ^/^^'^y 
the proces, but he may have his writ of execution within the yeare, Carnons cafcJ 
and not be driven to \A%fcife facias^ though it hath been otherwife 
holden, but now the common experience and later rcfolutions are 
to the contrary. 

(8) Et fi forte a majori tempore tranfa3o faBa fiurit tlla recogniti^^ 
vel fiuis U*vaiuSy pr^cipiatur 'vic* quod fcire faciat parti di qua ft 

" qaeriwutt\ i^c quare executioni habere nou defeat.] Upon thefe w<M-as, f 47* J 

fcirt faciat parti^ in 2l fcire fac^ upon a recognifance out of the torn- aoE. 3. Scir* 

mon pleas, the conufee muft name all the terre-tenants at his ^c*i»t.39E«. 

perill, but in other courts the writ is general! againfk all terre- \^^^ ^^' 

^nants. a H.V 17. 

The point of the writ is quare executiomm bahert mtn dita, and n £. 4^ 19. 
therefore the tenant (hall not vowch. 

Xhis ftatute is in the affirmative, and therefore it reflraineth not 39 H. 6. a. 

the common law, but the party may waive the benefit of xhtfcin • 17 H. 6. %* 

facias given by this a£i, and take his originall a£tion of debt by the 35 H. 6. 24. 

common law. 3° H. 6. 5. 

The formes Gfycirefac* upon • recognifances, &c. and likewife ^E.'t.^ii^toE. 

upon f fines and recoveries appeare in our books. 3. Scir' fac' 121. 

And feeing the words of the fcire fac* be, quare execmtiMem habere 46 E. 3. 29. 

«« debet, the tenant or defendant may plead aay thing in barrc of J® H. 4. 2, 3. 

execution, as hath been faid before. + 3° ^- 5* *5- 

(9) Et ft ad diem non ojeuerit.] • The party mufl either be J^. si^wtluam 
warned, or regularly two mhiis returned, and then by default exe- Herberts c«fe» 
cotion (hall be granted,, and how the warning is to be made, it "bi fupra. 
appeareth in our books. •18E. ^exec. 

The conrfe of the court of common pleas is, that upon ll'^}^j^'^\ 
a recovery the plaintife (ball have execution upon one nihil 7. 5. i. i e.'a. il 
ItUimcA 4H7.7.Li:5. 

(10) E04fm I<>-3/- ^ 

^ ' Fetifcrs tafc 
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(16) Eodtm modo mandetur ordinario in Ju» cq/u.] This branch is 
to be thus Id tended, tir.zt if z/ci re facias be brought upon a recog- 
nifance, or upon a judgement in a writ of annuity, and the fherifFe 
leturn that the defendant is clericus et beneficiatus nullum habeni 
laicum feodum^ l£c. the plaintiffe (hall have a writ to the biihop of 
the fame dioceffe to warne the defendant, and upon warning, or 
two nibils returned, and default made, or if he appeareth, and fhew 
no matter, wherefore execution (bould not be graunted, then a 
writ (hall be awarded to the bi(hop to levy execution de bonis eccU^ 
fiafticis. 

(11) Obfemjatur nibilominus quod fupradiSu eft de medio^ qui per 

Regift. jadlc* recognitionem aut judicium obligatus eft ad acquietand* J] This claufc 

**' * was added in majorem rei cautelam^ that the provifion before made 

W. ft. cap. 9* at this parliament cap. 9. in cafe that in a writ of me(r\c, poftquam 

tnediiis *venerit in curiatn et cognoveritt quod ac quiet are debet tenentem 

/uum, *vel adjndicetur ad aequietandum,Ji poft buju/modi cognitionem aut 

judicium querimonia perveniatf quod medius non acquietanjit tenentem 

fuum^ tunc exeat breve dejudicio, quod 'vic* diftringat medium W ac* 

quiet andum tenentem z whereupon forc-judger is given; now if the 

plaintifFe in the writ of mefne (hould onely take his fcire fcfciast 

then no fore-judger (hould follow thereupon, therefore thb claofe 

was added, that the former generall words of this a£t,^<x/r alia qua* 

cunque irrotulata, ^c. (hould not take away the benefit of the former 

a6t concerning the fore-judger in a writ of mefne, but, as hath 

been faid, this adl being in the affirmative taketh not away neither 

the common law, nor the benefit of the former, a£l concerning the 

faid fore-judger; for the plaintive may take advantage either of 

the one or other, at his election; wherein it is to be obferved that 

an aft of parliament cannot be made too plaine: but note the fore* 

i4t.3.inerne9. judger is given onely againft him that made the acknowledgement, 

46 E. 3. 31. fee or againft whom judgement was given, and not againft his heire, 

Sthi/mattcrr *"*^ therefore this ad is an addition declarative to Uie former, viz* 

that Kjct'fac^ may in thofc cafes lie againft the heirc. 



[473] CAR XL VI. 

QVM injiatuto edtio apud Mertovj 11^ HERE AS in a ftatute made at 

concejfum fuerity quod domni vaf- Merton, it was granted that 

Urumj bc/coruMy et pafturarum atpru* lords of*waftcs, woods, and paftures, 

are ft pojjint (i) de vqfttSy bojcisy et might approve the faid waftes, woods,' 

pajluris iliisj non objiante contradict and psilures, notwithftandine the 

tione tefitntium fuorum^ dummodo tt^ contradiftion of their tenants, to that 

nentts ipfi babertnt Jufficienttm pajiu^ the tenants had fufficient pafturc to 

ram ad tenemtnta fua^ cum libero in-- their tenements with free egrefs and 

grejfu tt egreffu ad tadem. Et pro to xegrcfs to the fiune: and foraftnuch 

^kod nulla ficbat mtntio inter vicinum as no mention was made between 

et ^cinumy multi domini vaftorum^ bof- neighbours and neighbours, many 

corum^ it pajlurarum hucufque impt^ lords of waftes, woods,'and paftures, 

tUti extiterint per contradi^ionem vi- have been hindered heretofore by the 

cincrum (2) ftiffictentem pqfturam ha-' cgntradiftion of neighbours having 

bmium. fuiEcient 
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ientium* Et quia forinfeci tenentes 
ncn hahent majus jus communicamli in 
kj'coy va/ijj aut paliur* alicujus domi- 
»/, quain profprii tenenUs ipfius domini: 
fiatutum eft de catero^ qncdjlatutum a- 
fudAIerton provifum inter dominum et 
tenentes fuos^ locum babe at de cat era in* 
ter dominos vaftorum^ bofcorum^ et paf- 
turarum et vicinos (2)9 *^^ V*^^ dotni^ 
ni htijufmodi vaftorum^ bofcorum^ et 
paftur* falva fufficienti pajlura homini- 
busfuis et vicinis^appruare ftbi pojjint 
de rejiduo. Et hoc .obfervetur de his 
qui clamant pajfur' tanquam pertinen^ 
tern ad tenementum fuum* v Sedft quis 
clamat communiam pajiur* per Jpeciale 
jtoff amentum^ vel concejjicnem ad cer- 
ium numerum averiorum^ vel alio mo* 
^ (4-)> quam dt jure communi habere 
deberet^ cum conventio legi deroget, ha* 
beotjuum recuperare^ quale habere de- 
beret per for mam concejjionisfihifa6la. 
Occajione molendini ventritici^ berca- 
ria (6), vaccaria (7), necejfarii (8), 
augment at ionis cur\ aut curtilagii de 
4auero non gravetur quis per ajjifam 
( 5 ) novadijfeijsnade commuma pa/iur\ 
Et cum contingat aiiquandoy quod ali^ 
quis jus habens appruare^ foJ/atu?n aut 
fepem levaverit^ et aliqui no^ant^ vel 
alio tali tempore quo non credant fac- 
turn eorum fciri^ fojfatum aut ppcm 
proftraverint (^), necfciripoterit per 
"oeredi^ium ajjif^e^ aut jurat a:^ qui f of- 
fatum aut fepem proftraverint^ nee ve- 
lint homines de villatis vicinis indie- 
tan (10) de hujufmodi fa6to culpabtles^ 
diftringantur propinqua villa ia circum 
adjacentes^ levare fojfatum aut fepeniy 
fid ccjlumproprium^ et dam- 
[ 474 ] na reftituere ( 1 1 ). Et cum 

, aiiquis jus non habens com^ 

municandi ufurpet communiam (12) 
teifipore quo ha redes infra at at em ex- 
titer int^ vel uxores fub potejlate viro- 
rumfuorum exijientes\ vel pajlura fit 
in manu tcnentium in dotem^ per legem 
Angliay vel aliter ad terminum vita^ 
vel annorui/iy vel per feodum talliatum^ 
et pa/iura ilia diu fuerint ufi\ multi 

II. ISST, funt 



ftifficientpafture: and becaufe forelga 
tenants have no more right to com- 
mon in the wiiftes, woods, or paftures 
of any lord than the lord's own te- 
nants ; it is ordained) that the ftatute 
of Merton, provided between the lord 
and his tenants, from henceforth fhall 
hold place between lords of waftes, 
woods, and paftures, and their neigh- 
bours, faving fufHcient pafture to 
their tenants and neighbours, fo that 
the lords of fuch waftes, woods, and 
paftures, may make approvement of 
the refidue. And this fhall be ob* 
fcrved for fuch as claim pafture as ap- 
purtenant to their tenements. But 
if any do claim common by fpecial 
feoffment or grant for a certain num- 
ber of beafts, or other wife v/hich he 
ought to have of common right, 
whereas covenant barreth the law, 
he fhall have fuch recavery as he 
ought to have had by form of the 
grant made unto him. By occafton 
of a windmill, fheepcote, deyry, in- 
larging of a court necefTary, or courte- 
lage, from henceforth no man fhall 
be grieved by affife of novel difleifin 
f^r common .of pafture. And where 
iometime it chanceth, that one hav- 
ing right to approve, doth then levy 
a dyke or an hedge, and fome by 
night, or at another f eafon, when they 
fuppofe not to be efpied, do overthrow 
the hedge or dyke, and it cannot be 
known by vcrdid of the alTife or jury, 
who did overthrow the hedge or dyke, 
and men of the towns near will not 
indidl fuch as be guilty of the fact. 
The towns near adjoyning fhall be 
diftraine'd to levy the hedge or dyke 
at their own coft, and to yield da- 
mages. And where one, having no 
right to common, ufurpeth common 
what time' an heir is within age, or a 
woman is covert, or whilft the pafture 
is in the hands of tenanis in dower, 
by the courtefy, or otherwife for term 
of life, or years, or in fee tail, and 
have long time ufed the pafture, 
3 G many 
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funt in optnioru qu^d hujufmQdi pajlura many hold opinion, that fucb pafture^ 

dekent did fertinere ad libirum ttn^^ ought to be faid to belon? to the 

et ^uod hujufmodi poffijfbri compeiere freehold, and that the pofTeflor ough^ 

debet alfio per breve nov. diffelf fi ab to have a£tion by a writ of novel difr 

hujufmodi pqftur* deforceantur : fed de ieifin, if he be deforced of fuch paf- 

catero tenendum eji^ quod habentei hu* turc ; but from henceforth this muft 

jufmodiingrejfum a tempore quo currit be holden, that fuch as have entred 

breve mortis antecejforis {iZh fi ^ntea within the time that an affife of mort- 

communiam mn habuerunt^ non habeant daunceftor hath licH) if ^hey had no 

recuperare per breve no. dijf, fi fue- common before, fliall have no reco- 

rint deforciati. yery by a writ of novel diffeifin» if 

they be deforced. 

(t Roll 365. 20 H. 3. c. 4. SI Rep. 74. 4 Rep. 38. 13 H. 7. f. 13. Dyer, 47. 316. 339. Cro. 
Car. 2S t. 440 5So. Enforced by 3 & 4 Ed. 6. c. 3. 7 H. 4. 1 38. Skinner, 93. By 6 Geor. i. c. i6* 
UGt. I. the remedy of the ad is extended to the deliroyers pf trees^ &c. b^ night or day^ &c. 
I Lutw. i\K* 156. ] Geo. I. flat. 2. c. 48.) 

(l) Cum inftatutotdito apud Merton^ concejfumfuerit^ quod doming 
' vafiorum, bofcorum, et pafiurarum appruarefe pojjint, &c.] Here J8 thq 
ilatute of Merton recited* and becaufe in that a6k no mention wa« 
made between neighbour and neighbour, the doubt was, whether 
that flatute extended onely between lord and tenant, and there-^ 
fore many lords of wafte^, woods, and pailures have been letted tq 
make approvement by the contradidlion of neighbours, though 
they had fufficient patture; for remedy whereof this ftatuie was 
made. 
€H. 3. Com- (2) Per contradi^ionem 'vicinorum.] Note it is not faid that thq 

mon *^-._ lord could not improve againft a neighbour, but that the lords were 

xiH.3.ibid.25. letted by the contradidlion of the neighbours; for by the common 
law the lord might improve againd any that had common appen- 
dant, but not againft a commoner by grant. 

(3 ) Statutum eft de cettero, quodftatutum apud Merton provifum inter 

dot/utios, et tenentesfuosy locum habeat de catero inter dominos *vaftorum^ 

l^c. et vicinos.] This Branch is from the ttiaking of this a6t an ex- 

pofition of the ftatute of Merton, fo as now the ftatute of Merton doth 

extend infer 'vicinum et n^icinum; but though it be an aft of expofitioii 

of a former aft, yet this expofition (hall take efFeft but de cauro, that 

is, from the making of this aft of expofition. And the reafontbat 

this aft had a retrolpeft to the ftatute of Merton was, "quia for infect 

ienentes non habent tnajus jus communicandi in bofco, n/afto^ out pafturek 

alicujus domini, quam proprii tenentes ipjtus domini, 

Brtt.-f. 144. 147. Ficinus is properly qui una in eodem vico eft, but here it is takei^ 

iSAff. PI.4. for a neighbour, though he dwell in another town, fo the towns 

It H %^\\ ^^^ commons be adjoyning together ; and if the lord bath common 

32 H. s! IHer ^" ^^^ tenants ground, the tenant may improve within this aft^ for 

47. b. 14 £iiz. there the lord is in this cafe *vicinus. 

Viv 13. 16. Jld ajpfas capt^ apud Penreib in com* Cumbriif, coram Poberfo de 

Hereford etjbciisfuis, l^c, die Veneris in craft* in<uentionisfan&a cruets^ 
an. regis Ed. i. 30. Which record we have feen. In an affife 
brought by John of Rowbery, and Ifabel his wife, againft Matild 
of Multon> and others, of 20 acres of paftufe and wood in O. 
the cafe appeareth by the verdift of the recognitors of affife, 
Was. 
" . 8 ^od 
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^wodfradiS'* Matilda VS fimiliter omnts antecejs^/ui domhti dt 'GllU- 
;fanda tempore quo Wann* de Gillejland denjenit ad manus antec* Juorum 
lififunt bujufmodi lihertati^ quod nuUus libere tenens infra baron* fllam, 
J^afpruire pojftt de nta^juoyfine Ucentiayl£ ^voluntate prad^ Matilda 
\£ antece/s* fuorum, ntc aliquis temporihus retroaSssin aliquo de *vafiQ 
Jt appruiavit nifi fatisfeark prad* Matild^/eu anfece/s* fuis\ l£ f«ir- 
Jitifi pr^iP Matiid habeat communiam in ten* de "y«^> ^V. dicunt quod 
Jic ratione maneriijui de Cuquyntyngtonj quod quidem wuater* diftat h. Un* 
drcit* per unam leucam\ quaifitiji prad* Matild habeat fufficientem com^ 
mun:am extra ten* prad* cum Ubero ingre/Ju H egr^ffuy dicunt qued fic^ 
dies datus eft tis decoudo^Judo* fuo apud IVeftm*, a die Samdi Miehaeiis 
in XV, dies, l^c. Pofiea a die San^ Hilar' in xv, dies, anpo regni 
domini regis nunc *vicefimo veverunt pr^ed* Walterus, ^ I/ab* per attor'^ 
natum ipfius I/aFf^ fimiliter prad* Matildfer balivumfuum% et peiurit 
recordum, tsf f . Et quia conjuncium eft per aji/am iftum, quod a tempone 
quo War en* prttd* de*vemt injeifinapr^d* Matilda ipfiantec* l^fanfliter 
ipfa Matild tali libertate ufi fiint, quod nullus libere tenens infra haro^ 
miam illam^fe poffet apprmar* de 'yaftofuojine licenf, l^ txtluntate ,pr^f 
Matild, ^ antecefs* fuoKtfm, nee aliquis temporibus ret roa^is in aliquo dg 
-vaftofe appnaavit mfi priusf ati^ecerit pr ad* Matilda feu fms ante* 
ctfforihus, Et ten* quod nee provifiode Merton*, nee ftatut* domini regis 
munc de mppruiament* fa^*tjeufaciend* i3€. non operat^ in cafu pr9' 
pojsto, cusn il/ud de Merton* babeat lecum. inter dominum appruiant*, §t 
fteneniem comsnunlam clamantem* £tftatntum regis nunc inter vieinum 
Appruiaxtemt fi vicinum cofnnatniam clamantem^ et hoc de communia 
pertin* ad liberum ten*, et cafus propofitus eft inter dominam eomm* cla- 
eaantem, et tenent* apprttiantem, it • hoc de communia non pertinenie 
•ad ten*, imo ufitafa in baron* prad* per pretd* Matild, isf antecejjores 
Ju$s ratione dominii fui in eadem baronia, a tempore prad** 'Confid^ 

gquod prad* Matild, ^ aUi indejine die, Et ^uodprad* Walterus, 
ifah* mhil capiant fer ajpfifm,j€tfint in mifericordiaprofalfo clamor*^ 

This jadgement, being given in the fame kings time that the 
faid ftatute of W. z. was made, both in refpecl of the faid prefcrip- 
tioD, together with the common referved at the time of the creation 
of the tenancie, as by the record it appeareth, ftandeth well widi 
the books of 18 £. 5. and \% Afl*. for there was ho fuch prefcription; 
and there it is holden, that if the lord had the common by referva- 
tion at the time of the firfl feoffment, then no approvement could 
bd made by his tenant againft him : and note the quality of the 
common mentioned in the judgement. 

(4) Et hoc obfertfetur de biis qui clamant pafturam tanquam perti-' 
mint em ad tenement wn fuum, Sedfi quis clamat communiam paftura 
perjpeciale J eojj anient um^ <vel eoncejfionem ad cerium numeru a'veriorsi, 
ivel alio modo, &c.] So here it is to be obferved, that neither this 
ftatute, nor the ftatute of Merton doth extend to any common, but 
to common appendant, or appurtenant to his tenement, and not to 
a common in grofTe to a certain number. 

(5) Occafione molendini *ventritici, bercaria, 'Jkccaria, necejfarii, 
augmentationis curia, aut curtilagii de catero non grafvetur- quis per 
ajjtf^m^ ^c] Here b; five kinds of improvements exprefled, that 
both between lord and tenant, and neighbour and neiglibour, may 
be done without leaving fufficient common to them that have it (any 

, thing either herein, or in the ftatutc of Merton to the contrary 
Dotwithilanding) and thefe five are put but for examples; for the 

3 G 2 lord 
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lord may ereft a houfe for the dwelling of a beaft -keeper for the 
fafe cuftody of the beads afwell of the lord, as of tihe commoners 
depaflaring there in that foil ; and yet it is not within the letter of 
this law. 

(6) Bercari/t.'] Bercaria fignifleth a iheep-houfe, and is de- 
rived from from the French word bergeriey which alfo iignifieth a 
fheop-houfe; and by turning g into c, the legall word is made 

^^Jf^^S*^^^ ^frr<jn/7, and fo it is taken, in this aft: in Domefday it is called 
&c. "^*^*"* ^^f«izr/«/»; it fignifieth alfo a tanne-houfe, derived of the Saxoa 

word here. For this, fee the /irft part of the Inftitutes, fed. i. 

werbo bercaria, 

(7) Vaccariie,'\ Vaccaria is derived a vacca^ and fignifieth ^a- 
hulutn *vaccarumy a cow-houfe, as vaccberia doth in Italian. 

Fleta betweene bercaria and vaccaria^ hath dayerye\ this 
v^ord I finde not in the printed books, but in ancient manu-» 
fcripts, and it fignifieth a dayery or milk-hoafe; in Latine, 
laSarium. 
Jz Aff. 5» (8) NeceJ/ariLl Is to be applyed to curttlagii, both in congruity 

and by our books, and necefiary (hall not be taken according to 
the quantity of the free-hold he hath there, but according to his 
perfon, eftate or degree, and for his nccefifary dwelling and 
abode; for if he hath no free-hold there in that town, but his 
houfe oneJy, yet may he make a necefiary inlargement of his 
curtilage. 

(9) Et cum contingat aliquando, quod aliquisjus habens afpruare, 
foJla:umautfepem levwverit^ et aJiqui nodanter^ n;el alio tali tempore quo 
nan credantfadlum eorum /dritfcjfatum aut /(fern froftra*verint, &c.] 
Forafmuch as the lord, (as haih been faid in the expofition upon 
the ftatute of Merton) ought to divide the parts. improved, by the 
hedge, ditch, or other defence : now this branch provideth, that if 
perfons unknown, either in the night or othcrwife, fo fecretly prof- 
trate the ditches, hedges, or other fences, as the lord cannot know 
againfi w horn to bring his afiife or other a£tion ; and the men of the 
towns next adjoyning thereunto round about do not indift the mif- 
doers of the faft, thofe next towns round about fhal! be diftrained 
to make the hedge or ditch at their own coll, and yeeld damages to 
the lord ; fed certc opus eft interpreter 

(ic) Indidare,"] That is, ^o indift them at the kings fuit, either 
of a ryot, force, or trefpafle : but here it is demanded, what time 
have the next towns round about adjoyning to indift the mifdoers. 
See the firft part feeing here IS no time appointed? and the anfwer is, that feeing 
fea. 69? """*' ^° ^^^^ ^^ appointed, the law doth appoint (as in many cafes it 
doth) a yeer and a day for the ind idling of the mifdoers ; and 
by the indidlment, the lord fhall know againft whom to bring 
his aftion. 

(11) Diftringantur propinquae <t)illata circum adjacentes le'vare 
frj/atii aut fepem, ad coftu proprium, et damna reftituere,'\ For, *viciHi 
fvicincrum fatia prajumuntur fcire : if the bordering towns do not 
, L 477 J within a yter and a day indid the mifdoers, then ihall the lord or 
other party grieved bring his aft ion upon this branch againfi the 
towns bordering round about the town wherein the faft was done, 
and judgement fhall be given, that they (hall at their proper cofts 
make the ditch or hedge, &c. and yeeld damages; and after judgc- 
jDcnt given, they Ihall be diflraincd to make llic hedge or ditch, &c. 

and 
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and foit was hoMen in the ftar-chamber. Hilar. 14 JaC. in Sir Wil- 
liam Mallories cafe. 

At the |>arliament holden the eight day of Oftobcr in 13 E. i. 
at Wincheiler, remedy it given to the party robbed, upon hue and 
cry, (if the men of the hundred where the robbery was done, take 
not the offender) aeainll the men of that hundred : and there is 
fpeciall provilion maae» that the counti'y Ihall have no longer fpace 
then forty dayes, &c. which prevented the time limited by the 
law. 

(12) Et cum aliquis jus non hahens communkandi ufurpet commu^ 
niamt &c.] This bianch is in affirmance of the comnio^i law, for 
no man can have either common appendant or in grofle by pre- 
fcription, but by ufage time out of minde, which is well expounded 
by Littleton, feAlon 170. 

And here is to be obferved, that ufurpations of commons in the 
times of infants, feme coverts, tenant in dower, tenant "by the cour- 
tefie, or otherwife for life or yeers, or tenant in tail, fhall not binde, 
though there be long pofTclfion. 

(13) A tefnpore bre-vis mortis anteceffbris,"] That is, a coronatione 
regis H. 3. which was in the firft yeer of his raign, and between the 
coronation of H. 3. and this adt, there \^as about 69 yeers, but yet 
that pofieffion by that time, as here it appeareth, maketh no title in 
law to the common, if the commencement thereof can be fhewed 
iince the time of the raign of R. i. but the faid long pofleflion 
is great evidence, and a ftrong prefumption of the right of the 
common, andy?«^//»r prafumftioni, dome prohetur in contrariumm 
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pROnSUM ejl^ quod aqua de 
Humbre^ Oufe^ Trent ^ Doue^ Arre^ 
T>er€Went^ IVharff, Nidd^ Tore^ Swalc^ 
Tefey Tyruy Eden^ et omnes alia aqua 
in regno in quibus falmones capiuntur^ 
ponantur in defenfo ( I ), quo ad falmones 
capiendoSy a die nativ/tatis beata Ma^ 
ria (2), ujque ad diem San^fi Marti^ 
»/ {3). Et Jimiliter quod falmunculi 
(4) non capiantuKy nee dejlruantur per 
retia^ nee per alia ingenia ad Jiagna 
moUndinorum^ a medio Aprilis uJque ad 
nativltatemjanUi yohan. Baptijia ( 5 j. 
Et in partibus ubi hujufmodi riparia 
fuerint (6), ajjignentur confervatores 
(8) ijiius Jlatuti (7), qui ad hoc jura- 
ti [10) fapiu 5 videcmt etinqiiirant (9) 
de huji'fmodi tranfgrejftone^ et in prima 
iranjgr' puniantur per cofnbujiionem 
rttii m(ix)^et ingeniorumfuorum. Et 



TT is provided, that the vyaters of 
-■• Humber, Owfe, Trent, Done, 
Arte, Derewent, Wherfe, Nid, Yore, 
Swale, Tefe, Tine, Eden, and all 
other waters (wherein falmons be 
taken) fliall be in defence for taking 
falmons from the nativity of our lady 
unto St. Martin's day ; and that like- 
wife young falmons (hall not be taken 
nor deftroyed by nets, nor by other 
engines at milpools, from the midft 
of April unto the nativity of St. John 
Baptift. And in places whereas 
frefli waters be, there (hall be afligned 
overfeers of this ftatute, which being 
fworn, (hall oftentimes fee and inquire 
of the offenders; and for the firll 
trefpafs, they fliall be puni(hed by 
burning of their nets and engines ; 
and for the fecond time, they (hall 
3 G 3 hav» 
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ft iUraio dcliqutrini^ puniantur per have imprifonment for a q^a(ter of 2f 

priTonam quarterii annu itt ft tertio year; and for the third trefpafe^ they 

dtliquerinU. puniantur fir -prifonam (hall be hnprifoncd a whole ycar.r- 

unius annL Etjic muluplieata tfanf- and as their trefpafs incj:eafcth,.fo ihalL 

greffione^crtfcat pcfna tnfiiplo (12). the juniihment. 

(13 R. 1. flat. I. c. 19. 17 R. 0. c 9. z» Ed. 4. c. «. 23 H. 8. c. \%, 25 H. %. c 7. i El. c. ni- 
3 Jac. 1. c 1%, 30 Car. 2. fiat» i.c.9*.4&5 W.&:M.c. 23^4 Ann. c.ai. 9 Ann.r. 26. i Gee«. 
I. ilat 2. c. i<») 

• Before the maldng of this aft, filhermea for a little lucre did very 
much harm; and deSroy the iticreafe oPfalmoms by (iOiing fbr-then» 
in unfeafonable times, which were between the beginning of Sep- 
tember, and about the midft ofNovember; and-likewife for young, 
iaimonsr or falmon peals, botween die. midft.of April, and to* 
wards the end of June: againft both which, proviiioB is made by. 
this aft. 
r7R.2Vcap.9« Herein the Ikhsmtv, Thmnefu mhiU'tUud JUmin\% Vif^X. named, 
W. 2. 0.41*11;*. and it was holden, that the generall words efctended not to infe- 
46. the B. of j.j^yj. rjy^rs^ j^n^ therefore the Thames is added by another aft in- 
Cant, earn .^^ c ix. y 

the nrft place. 

( I ) Potumtwr in definfiX That is, that by thb aft it is prohibited 
that falmons, or yong famioiis ihall be taken between the times- 
itientioned in this aftk 

(2.) AiUt mui*ukatis hata Mari^J Whieh b on the eight day 
of September. 

(3) Ufque ad diem Saudi Martiais] Which is the eleventh day^ 
of November. \ 

And note, that the day of Saint Martin^and the feaJt of Sain^ 
Martin is all one, and the feaft in legall imderftanding beginneth 
and endeth with the day. 
j^ R. 2. ca. i9» (4) SalmuncuJi.] That is, yong falmons, or falmon peals, or fat- 
i7;R. 2k ca.9. nion fmclts; for fo this aft is expounded by another ftatutc: they 
are alfo called falmon fews, or falmon iiTues. 

(5) m^ nativitatem SauSi Johannis BaptiJ(a.'\ This is not 
taken literally for the nativity of Saint John Baptift, for.th^ is long 
iuice pad; but it is taken according to the intention of the makers^, 
until! the day or feafl of his nativity. 

And fuch conilruftion (hall be made of covenants, or bonds to 
pay money, or doe any aft ; for example, at the annunciation 
0f our lady, it (hall be taken for the feafl of the annunciation, as 
here the nativity, &c. is taken for the day of the nativity. 

(6) Uhi ripariafuerintJ]' Ripariaxs a word derived from rtpM^,. 
and here it fignifieth the water, or river runnings between - 
the banks, be it frefh or fait ; and thereupon ripwrius is taken for a. 
i)&erman. 

Kegtft."1'»*5* (7) APg^*^^ cwfervatores iftius fiaiutu] Abd this affignation 

64. I^S.88,&c• nit^ i>e by.commiilion under the great feal,i and fuch a commiffion^ 

F.N.B. I ic, could no: have been made without warrant by authority of parlia- 

18 E.^3.*ca.r4. ^^^^9 for legall commifRons have their due forms*- afwell as ori*. 

Stat. I. Rot. ginall writs, and none can be newly framed without aftof parlia- 

Parliao). 5 H. 4. ment, how neceflary foever they- Teem to be : as in this cafe it was 

nu. 36. 2 H.4. neceflary that fuch a commifhon fhouM be granted for prefervadon. 

2 » 'oier' J eT ^^ falmoHs and of their yong, and for avoiding of the dcftruftion of 

Scrjgi cafe. ' ^^^ 
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the fame, being viduall t>f great andprecions account; sind what is 

more Deceflkry then increafe of viftuall ? yet could it not be newly 

raifed without a^ of parliament; but commiiHons of new inquiries, 

&c. and of new invention, have been condemned by authority of [ +79 3 

parliament, and by the common law. ' ^ 

(8) Ceft/irvatores,] See this word before, cap. 43. • 

(9) ^jd ad hoc jurat't fdepius 'videant, et ingairanf.] Execution of 
the law is the life of the law, and therefore here is provifion made 
for the continual], due, and fpecdy execution of the law. 

(10) Jurati.] A new oath cannot be impofed upon any Stat. deioE. ji 
judge, commiffioner, or any other fubjcft without authority of ^S***^''^; 
pariiament, as here it was ; but the giving of every oath muft be J e. 4. ". 4! 
warranted by a6l of parliament, or by tht comofon law time out of , r» 3. c. 6. 5 R, 
minde. i.e. 13. 32 HS. 

The oath of the counfellors, judges, flierlffes, under- (herifes, ca.46.z1H. 8* 
fefcheators, attdrneys, ihaiorsj and bailifes are cftabliihcd by aa of ^g^Eiiz^w' *^"'* 
pariiament. ' ^ ^^Eilz.lz.Ti. 

(11) Et ihfirima tranf^Jftifne fmistuft per eombuftionttk retium,'\ Sut. dc ao E. 3. 
This otight to be by indi6lment ai& the fuit of the king, and the ubi Aipra. 
pmiiihment cannot be infilled upon the delinquent before upon 

one conviction, feamdutk legem et confuetudinem Anglic y judgement 
be given. • 

And^ as hath been faid in the like cafe, he cannot be ptmifhed for SeeW.au ca.44. 
the fecond offence, befbre he be adjudged for the iirll;, and that 
fecond offence nrnft be committed after the judgement given for . 
the firft; nor for the third, before he be adjudged for the fecond, 
and that third oiuft be committed after the judgement for the 
fecond; for quod non apparet non efty et non apparet judieialiter in ijlo 
xmfu anti judicium* 

(12) MuhiplicatiL tritn/greffiotte^ crdfcat peena injliiiio\ Thb is a tLtpilM. 
JBIaxime of the law, agreeing with thofe other, 

Exfrequenti deliBo augetur peenh : Kegula^ ^ 

Cre/ce/tte mcditia crt/ccre debet iS ptxna* 



' CAP. XLVIIL 

Y\Ev\fa ierra brdinhtum eji ejt Jia^ fTOR view of land It is ordamed 

tutumi quod de tatero non conce^ and providedj - that from hence- 

dfl/ar vifust nlfi in cafu quando vifus forth view (hall not be granted but 

tfi Heceffarius ( I ) : ficut fi aliquis in cafe when view of land is necef- 

vrfiittat tenementum per defaltam : et fary j as if one lofe land by default^ 

ilU qui ami/it fufcitet aliud breve ad and he that lofeth, moveth a writ to 

peienium idem tenetmnf (3). Et in demand the (ame lartd. And in cafe 

ca^u quands aliquii^per exteptionem when one by an exception dilatory 

Matoriam (2) f^j?f breve poji vlfum abateth a writ after the view of the 

terfic (4), ficut pet non tenuram^ vel land, as by non-tenure, or mifnaming 

male nominando viltani^ vel hujufm$di of the town^ or fuch like, if he pur- 

{l\ fi ft'fcltet alludbreveyin hoc cafu chafe another writ, in this cafe, and 

et in fiiferiori \f>) de catero mn ton-- in the cafe before mc:itioned, from 

ffdatur vijus^ dummodp vifum habuerit henceforth the. view (hall not be 

in 3 G + granted. 



f^-^b 



Weftm. feconJ. 



Cap- 48. 



in prioribus brevlbus* In brevi de 
dote cum petatur dos de tenemento^ quod 
vir uxoris alienavit tcnenti aut ejus 
antecfjfori (7), cum ignorare tjoji de \ 
beat tenem^ quale ten'' vir uxoris alie- 
navit* {i)Jibij vel antecejfori Jito li- 
cet vir non obiit feifitus^ fiihilominus 
tenenti de cetero non erit vifus conce- 
dendus. In brevi etiam de ingrejfu 
cajfato per hoc (9) qucd pet ens nomi'> 
navit male ingreffum^ Ji petens fufcitet 
aliud breve de alio ingreffu^ ft tcnens 
in priori brevi vifum habuerit^ in fe^ 
cundo non habebit. In omnibus etiam 
brevibus per qua ten^ petunt (11) ra- 
ticne dimijjionis ^14)5 quam petens 
vel ejus antecejjor fecit hyicnti^ et non 
ejus antecejfori y ficut quod ei dimijit^ 
dum fuit infra atatem^ non compos 
mentis (10), /w prifona (13), et confi^ 
UtiiUbus (12), non jaceat de catero v/- 
' fuSyfedfidimiJfuifaSiafuerit antecejfori 
jaceat vifus Jicut prius» 



granted, if he had view in the firft 
writs. In a writ of dower^ where 
the dower in demand is of land that 
the huftand aliened to the tenant or 
his anceftors, where the tenant ought 
not to be ignorant what land the huf- 
band did aliene to him or his anceftor, 
though the hufband died not feifed, 
yet from henceforth view (hall not 
De granted to the tenant. In a writ 
of entre alfo, that is abated becaufe 
the demlandant tpifnamed the entre, 
if the demandant purchafe another 
writ of entre, if the tenant had view 
in the firft writ, he (hall not have it in 
the fecond. In all writs alfo where 
lands be demanded by rcafon of a leafe 
made by the deriianaant, or his ancef- 
tor, unto the tenant, and not to his 
anceftor, as that which he leafed to 
him, being within age,' not whole of 
mind, being in prifon, and fuch likei 
view (hall not b^ granted hereafter ; 
but if the demife were made to hii 
anceftor, the view fhall lie as it hath 
done before. 



Glanv. li.a. ca, 1. (Fiiz. View. 50, 5r. 57. 129. 118. FiU. View, i, i. 5. 14. 41. 49. 69. io». 
a 18, 119. 10 H. 7. f.8.) i 



3.1. 59E.'.38. 
& 18.46 -.3. 
16, 17. 2iH.6. 
42. 3E. 3. View 
135. 12 E. 3. 
ib:d.79. 13E.3. 
jbc^Sl. 24E.3. 
ibrd<95. ^^^ 3* 
9. 20 K. 3.46. 
21 H. 6.^2. 



7E. 3. 36. 
^i E. 3, 8. 30. 

44 E. 3.43. 
46 E. 3. 34. 
50 E. 3. 25, 



{t) De 'vif/i terra ordinatum eft etftatut*, quod de cetero non conce" 
datur fuifuSj niji incafu quando 'vijus eft Meceftarius.'\ There be divert 
books in law, wherein this maxime is cited. 

(2) Per except icnefjt dilator iamJ\ The writ mull be abated by ex- 
ception, and therefore if the demandant be nonfuit,the tenant fhall 
have the view again. 

If the writ doth abate by conufans of the demandant, and not by 
the pleA and exception of the defendant, the tenant fhall have the 
view in the new writ. 

If the tcnp.nt hath the view, and the demandant difcontinue his 
fuit, in a new action the tenant fhall have the view. 

(3) Sicuf ft aliquis amitiat tenement um per defaltam: et tile qui 
amiftt ft'frtct aliud breve ad pet end tm idem ten\'] This branch is not 
to be underflood according to the letter, for if one lofe by default 
in an afllfe, and the tenant bring a writ of right of the fame land$ 
a.'jainft the reccvcror, he fhall have the view; but this branch is to 
bvT underllocd cfTi^ucdci diforceat upcn the recovery by default, which 
wrii is grcunJcd* upon th-* former record, fo as the tenant hatH 
fuffl.Icnt notice ihcicby; snd therefore neither party privie nor 
eilran -cr it?U Iravc vic.v ii; this writ: but oihenviio it is in the 
fcrmer cafe of the wiit of ri^iu, for tiiat is not grounded upon the 
record, 

(4) Si 
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(4) Et in cafu quando aliquis per exceptionem dilatoriam caff at breve 
poft nnfum terr^,'\ Here be two examples fet down of dilatorie pleas 
in particular, that is to fay, non-tenare, and mifnaming of the town 
where th^ lands do lye, both which exceptions do rife upon the 
view. 

A praecipe is brought againft a feme^ who abateth the writ for 3d E. 3. 8* 
mifnaming of the town, the wife takcth hufband, in a new writ 
againft hufband and wife they ftiall have the view; for albeit it be 
the a£t of the wife to take huiband, yet for that the hufband was not 
party to the firft writ, they (hall have the view in the fecond. 

(5) Fel huju/modi,'] Thefe generajil words, or the like, are thus 
to be expounded, that the writ muft abate for fuch a plea dilatory, 
as doth rife upon th^ view, as the two particular examples of non* 

tenure, and mifnaming of the towne doe ; but when the writ abate [ 48 1 j 

for fome dilatories wnich rife not upon the view, then in a new Sec Circum- 

writ the view fhall be graunted; as where the writ is abated for J?^^^ ^*^'*» 

joyntenancy, and the new writ is brought againft them both they ^\\^^ Ub!w?* 

(hall have the view, becaufe in the new writ another perfon is joyn- fo. 33'thePouU 

ed ; and fo it is if any more or Icffe land be contained in the new tc rs cafe. 

writ: but if the firft writ after the view abated for deBiult of forme, ^ ^' 3* 55- '^^^ 

or for falfe Latin, or by taking of hufband, in a new writ the tenant h?5EVt! Vc. 

(hall have the view againe, for thefe cafes arc not within this word j^e. 3! .39, 40. 

bujufimodii for they rife not upon the view, as the two examples 18 E. 3.47. 38 E. 

herein exprefled doe. 3. i. 19 E. 3. 

And befides the firft was no fufiicient writ, and an infufficicnt ^^*Jb V/' ^ q^'. 

writ and no writ is all one ; fo it is if one of the tenants after the j.'g. Vi H. T.^z, 

view dieth, in a new writ the furviving tenant fhall have the view 34. h. 6. 10. 41' 

againe^ albeit the feme came in as a feme fole by receit, and the £.3.23. 43 E. 3.. 

holband died, for this did not rife upon the view, but by the a£k 35- »? J- 3- »?• 

of God. \ to/.J-e'E 

Biit if the firft writ were brought in K. and the tenant plead 2. view 163. sr! 

that part of the lands extend in L. in a new writ for the lands 2'. ibid. 63. zo£« 

in EL. and L. though a new town be added, yet becaufe the new 2- ibid. 112. 

town was added by force of the plea of the tenant himfelfe, he was *^ " ^' '^'^- '4* 

A J r ^L • a 1 H. 6. 42. 

oafted of the view. 21 H. 6. 55. 

It is not required by this aft that the fecond writ fhould be a h. 6. 14. * 

brought frefhly by Journers accounts, though it be fo pleaded in 17 £. 3. 41. b. 

many books. ** ^- 3- 9* 

(6) In hoc cafu: it in fuperiori,'\ This branch extendeth not to 41 E. 3, 8. 30, 
the claufe of the recovery by default, for in the qmd ei deforceat, 44 E. 3. 43- 
the writ being grounded dircflly upon the former record, wherein 5^ ^' 3« *5« 
the tenant in the ^uod et deforceat recovered in the former writ, he 

hath fufficient notice thereof, and therefore, as hath been (aid, fhall 
not have the view. 

And therefore thefe words [in hoc cafu] are to be referred to the 
laft generall words, a;/s;, [/vel huju/modi] and thefe words [et in 
/uperiori] are to be referrei to the two examples dilatory of non- 
tenure, and mifnaming oPthe towne. • 

(7) In Brc'vi de dote qum pJatur dos de tenement quod vir uxor is 
aliena'uit tenenti aut ejus aate:e//or:, ice] This branch extendeth 41; E. 3- 17. 
not to a writ of dower, un^e niLi! bahety for therein no view did lie 'rempsE. 1. 
at the common law, but extendeth to other writs of dower, whether ]|[' ^''^^'l 

for do'^cT^txhc common hw, or ex ajen/upatrii^ ad b&/iiumeccle/iie, " ' ' •** 
C^i. or bycuftome. 

At 
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%% E. 3. 9. % E. At th« common law if the hail»iid died feifed of the land of eAate 
3. 16. 8 £.3. s5- of inheriunce, whereof dower is demaimded, the heire or any claim* 
r H.' 1 4^* ^^^ under him (hould not have the tIcw, becaufe it was prefamed 
5411.6.3. ^^t the heire wa« conatant what lands his nunceilor had>it the 
35 H. 6. 59* time of his death, and herewith agreeth Brafton who wrote before 
BnA.l. 5. f. 377* this ibitme; Item demgeumr *vi/us in plaeito dotis tk terra, et tenemento 
i& £• jv 55. ^ qmhui vir muUMs iiuper obiit fnfitus^ fuia babet tenem fuod tantwi' 

dim malit. 

But wher^ the hdband aliened^ there at the common law view 

was granted, which was a delay to the demandant in dower (whofd 
/ life did fpend) and is taken away by this a^. 
3o£.3.fo.Si If the baron demife to a feme and dieth, the feme taketh 

hu(band, in dower againft them they Ihail have the view; for the 

alienation was, not made to the ha(band> but to the wife» and the 

adt faith teneittL 
ftH.4i-7H.4. (8) AlieuofvitJ] If the tenant dilTeifed the hufband df the de- 
*|* 5^' 3- ^' mandant in a writ of dower, he fliall have the view, for this is nd 
E. X. iziih* alienation, and therefore remain at the common law; 
^g/ The beil pleading to counterplead the view in cate of alienatiod 

% E. 4* 17. is» that the tenant entred by her hufband, though the word of the 
9 £. 4- 6< adl is aliened. 

[ 482 ] In dower of a rent the tenant fhall ndt hate tht view of th6 

44E.3.3X.18E. land, if the hidband died feifed of the rent, nor the tenant 
3' ^^*^^.^i of the land have view thereof, if he had the rent by the releafe of 
?9*£!a.'vtew7'6. herhoftand. . . ^ 

S3 E. 3.1b. 103, Tenant in dower of two acres, the demandant to counterplead 
104. T4E. 3. the view faid, that the tenant entred by her hafliand, the jury found; 
*W^'93- 19 E* that flic entncd into one acre by her hu&and, and into the other 
3. ibid. 10 . ^^^^ ^y another, the demandant recovered h^ dower in the one 

acre, and the tenant had the view for the other. 
ooE.i. view (p) Iff irroi itidm dt ingreffu cajfato per kocj &c.] A vui in nntd 

tee, 19 E. 3. 3». J3 tien within this branch, and fo is a>&r cut in <oita. 
% .». view 137. (lo) /« ommhus brevAus per qtue tenementa petuntur raticne di" 
] miffims^ quam pete/u vel autecej/or fecirit tenenti et mm giu anteceJ)ori\ 

Jkut quod ei dimifii dmmfuit infra ^ttdtem$ dum nonfuit cwtpos mentis ^ 
^E. 3.31. ^c/j qTjjs branch fpeaketh particularly of three examples, •/«. 
t? H.^6.^<g. of the dumfuit infra detatemy it nan compos mentis, and in prifanai and 

generally in cmtfimilibus, 
%^ £. 3. 30* This branch extends not to thefe writs brought ill the per et cut', 

view z 55. for that b a degree furdier then this branch provideth foh 

46 E. 3. 29. (11) Ptr qua tenementa petunturA Yet if any of thef? writs be 

brought of a rent^ if the tenant demaund the view of the landi 

though it be of another thing, then is demanded, the tedant ihall 

be oufted of the viewi 
Circurofpeae (,2) Etcon/imiUbus,'] By thefe wonls the predeceflbr of a biftop, 

¥cm*« e"i^ or the like is taken where this branch fpeaketh de anteceffore and 
%icw%4 * 6 E. 2. not ^^ pradeceffore. 

ibid. 152. It is to be obfcrved that the two examples here pat are of a 

i6H.6.view3o. dum fuit infra atatem, sind nen compos mentis i and when the heire 

brings cither of ihcfe writs of the demife of hisaunceHor from whom 
• he claimes^the land as heire [et conjsmilibusi fliall be intended of 

writs of like nature; and therefore if a/wr cui in vita be* brought 

fuppofing that the tenant had not entred bat by one D. late huA 

band of £. mother to the demandant, whofe heire he is, the tenant 

fliall 
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Aall have the view, for he claimeth not as heire to him that made 
the demife* and therefore it is not affio con/imilis, 

(13) I/tpn/osa,] At this time, 'viz. in 13 B. 1. as hereby it 
appeareth there lay a writ of an alienation made by durcs, dumfuit 
iaprdfomi,SLXidthc writofdum/uit infra ietatem, and this writ of Jum 
Jmt in prifina did lie for the party himfelfe that made the. alienation, 
bat fo doth not the other writ of non compos tnentist for that lieth not 
for the party himfelfe, but for his heire. 

In pri/ona\ every reftraint of the liberty of a freeman is aa 
imprifonment, although he be not within the wals of any common 
prifon. 

If a man be imprifoned by order of law» the plaintifFe may take, 
a feoffement of him or a bond for his fatisfa^tion, and ibr the de- 
liverance of the defendaiLty notwithftanding that imprifonment> for 
this is not by durcs of inaprifonment, becaufe he was in prifon by 
coarfe of law; for it is not accounted in law dures of imprifonment, 
but where either the imprifonment or the dures that is offered in the 
prifon, or at large is torcious and anlawfull, for ixtcutio juris non 
kahet injnriam. 

But now albeit the writ mentioned in this ad is antiquated and 
gone in defuetutUnem, yet may good ufe be nude of this part of this 
branchy dum fust inprifoua^ fach excellent learning may be draws 
out of thefe auncient fountains. 

It may be gathered upon this a£): that the feoffement made by 
•ne by dures of impriionment is not void, but voidable ; for if it 
were void> then no praecipe could have been maintained upon a 
void alienation, and this branch faith, in oamilits brn/ibus in qidbus 
Hmementa pitusUur ratione dimiffionis, ^r. dumfuit in prifona. And 
i^ it is ip the cafe of the infant, with whom he is paralleled in this^ 
branch, and whofe cafes are very like in many refpeds: for as in 
die cafe of an infant, if he feal^and deliver a deed, he cannot plead 
run efi faSiuni, but muft avoid it by plea of iftfancie; fo it \» in the 
cafe of a bond made by dures of imprifonment: and as it is in the 
cafe of the in^nt, that a feoffment by liVery of feiiin made by his 
own hand is voidable by entry, or action and not void ; fo it is in 
the cafe of a feoffment iRade by one by dures of imprifonment* and 
livery made by his own hand, as by tkis branch, it appeareth: 
and as in the cafe of an infant, a feoffment made by letter of 
attorney is void, and the feoffee is a diffeifor; fa it is in the 
cafe of a man that maketh 11 m the fame manner by dures of im- 
prifonment. 

And as none (hall avoid the feoffment of the infant when livery 
is made' by bis own hand, but onely he hlmfelf or his heirs, whicii< 
are privies in blond inheritable, and neither privies in law, nor 
pivies in eftate : fo it is in cafe of a feoffment made in like manncr- 
by dares of imprifonment, it is onely voidable by privies in blood 
inheritable, toid not by privies in law or eflate. 

And by thefe refemblances and diveriities this ad is underffood, 
and our books that feem prima facie are well reconciled.: the duru 
per minasf out caufa nuius, belongeth not properly to be treated of 
here ; for this branch fpcaketh onely dumfuit in prifona ; onely for 
affinity fake it is to be known, that a man fhall avoid his deed for 
manuas of imprifonment, albeit he were never imprifoned: for a 
man (hall avoid his own ad for mannas in four cafes, *vifz, i . for 
kxc of lofle of life, %. of loffe of memberr3. of mayhem, and 4. of 

imprifonment y^ 
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imprifonment; othcrwife it is for fear of batter}% which may be 
very light, or for burning of his houfes, or taking away, or deftroy- 
ing of his goods, or the like, for there he may have fatisfaftion by 
recovery of damages. 
Braft. 1, aj fo. This fear, by reafon of manuas, is well defcribed by BraAon^ 
16. b. Mefus autem efi prafentis, 'velfuturi periculi cau/a, mentis trepidation et 

prafentrm dehemus accipere metum, non fu/picionem inferendi ejus^ *uel 
tujujlibet 'vani et mtticuloji homims,/ed talem qui caden pqffit in 'uirum 
conjlantem ; talis enim debet fffe metusy qui infe cmtinet mortis periculum, 
et corporis cruciaium, 
13 H. 4. Dures But there is a great diverfity between the making of a continual! 
^'J'^^^f^^^ claim, or entry into lands, and the avoiding of a mans own aft; 
inftitutes,§4i9. ^^^^ ^^^^ of battery is a good caufe to make a claim as neer the 
land as he dare for fear of battery (for the rccontinuance of an an- 
cient right is favoured in law) but it is no caufe to avoid his own 
aft; wherein it is obfervable, how fear of imprifonment (which is 
• Seethe ftat. dc a manner of capt;ivity) is more grievous and odious in law, then the . 
ttodolcvand. fear of battery. 

Li^tLf 117 &c ^^^ "^°^^ ^^ ^" matter in the firft part of the Inflitutes> ubi 
Bcvcrlie* cafe, fupra. 

Rot. Parliam. ( 1 4) Ratione dimijjionis. ] Here, as in many other places [demiie] 

.50E. 3.nu. 127. is applyed to an eftate either in fee fimplt, fee-tail, or for term 6f 
*^6? ^^Aff^^ ^^^* ^^^ ^° commonly it is taken in many writs. 
ji^E. 3! Audlu * ^"* ^^^^ *^ cxtcndeth not to every kinde of demife or con- 
querela26. aoE. veyance; for if the demife or conveyance be by fine or other roat- 
3. ibid, 27. JSE. ter of record, &c. this branch extends not to it, for regularly con- 
'3- »9' *'^- 3* veyances, or other afts of record knowledeed, or made by one that 
SH*6 10 ic'e ^* ^°^ compos mentis^ or by dures of impriJonment, arc unavoidable 
4.5. I H. 7. 15! ^y ^in^ o^ ^is heirs by law: hereof fee Beverleys cafe, lib. 4. 
x6H. 7. 5.b. fol. 127. 

6 H. 8. Saver And fuch conveyances, or other afts of record knowledged, or 
F*N B^' ^^ k 1 ^^^^ ^y ^^ infant, are alfo unavoidable, unlefle he doth avoid them 
16 Elii.*Dicr. ^X ^"^ ^^ errour, or audita querela, during his minority ; and there- 
3H. 6. 10. fore this branch is to be underHood of alienations made in paiis, 

7 H. 6. 38. and not by matter of record. 

A recovery by default againft an infant is erroneous, and fo is a 

[ 4S4 ] recovery by default againft a man in prifon, though he be lawfully 

J. Par^of the imprifoncd; but the infant muft reverfe it by writ of errour during* 

Jaftiti»te8,§438. j^jg minority, becaufe his infancie muft be tryed by infpeftion, bat 

the man in prifon may reverfe it when he will. 



CAP. XLIX. 

^HANCELLORy treafurer^ juf- TTHE chancellor, treafurer,juftices, 

tices^ ne nul de councel {l) le roy^ nor any of the king's council, no 

ne cUrke de la chauncery^ ne del efche^ clerk of the chancery, nor of the ex- 

quevy ne de jujiiccy ne daiitcr minijhry chequer, nor of any jufticc or other 

ne nul del hojlel le roy^ ne clerk^ nc lay^ officer, nor any of the king's houfe, 

ne puis refceiver efglifcy ne advcivjon clerk ne lay, fliall not receive any 

de efglifty ne terre^ nc tenement in fee church, nor advowfon of a church, 

fer land^ 
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per dam^ ne per achate^ ne a ferm\ ne land, nor tenement in fee, by gift, 

a champerty^ ne en auter rnaner^ tan- nor by purchafe, nor to farm, nor by 

que come le chofe eii en plee devant champerty, nor otherwife, fo long as 

nms^ ou devant uW de nous mini/ir\ the thing is in plea before us, or be- 

ne nul lower ent foit pris, Et qui fore any of our officers; nor {ball 

encounter teji chofe face^ ou per luy ou take no reward thereof. And he that 

per auter ^ ou »«/ [bargeine ent] face^ doth contrary to this ad, «^ither him- 

foit punie a la volunt le roy {2), auxi^ felf, or by another, or make any bar- 

bien celuy qui le purchafera^ come celuy gain, (hall be punifhed at the king'$ 

qui lefra (3). n E. I. Ohampertie pleafure, as well he that purchafeth, a$ 

I. Articuli fuper Chartas, cap* il. he that doth fell. 

(Fitz, Champerty, i. 5, 6. 8. 12. 14, 25. Hob. X17. 3 £d, i. c. 25. z% Ed. i, c. xi. Re^ift. iSs, 
jSj. Raft. 119. 33 Ed. i.ftat. Z&3.} , 

(l) Chancellor, treafurer,juftices, ne ntd de councel, &c.] This is a 
]aw of addition and explanation for the ftatuce of W. i. cap. 25. 
FwrDeiant que nul minifter le roy, b^c. It was doubted, wiicther the 
chancellour, treafurer, juftices, and thofe of the kings counccll, 
being perfons of fuch eminencie, were within thefe words \nul mi^ 
ntfier le riy,] and therefore this aft by way of addition and . 
explanation doth adde, chancellor, treafurer, jujiices, et councell U 

Alfo this a£l is an addition to W. 1. cap. 28. for that extendeth 
bat to the clerks of the king, or of the juftices ; this aft addeth, 
clerks of the chancery, and of the exchequer, and of any other 
officer; it addeth alfo thofe of the kings houfe, be they of the 
cJergie or laity; and alfo that they fhall take no reward, &c. 

And it is to be obferved, that neither the chancellor, treafurer, 
any of the judices, or any of the kings councell, nor any clerk 
herein mentioned, nor any of the kings houfe of the cJergic or laity 
fhall (hanging the plea) receive any advowfon, land or tenement, 
by gift, purchafe or fearm, cither for champerty or otherwife ; fo 
as none of thefe perfons here prohibited can acquire any advowfon, 
land, or tenement, depending the plea, though it be bona fidcy and 
not for champerty or maintenance; partly in refpeft of their great- 
ncfle, and partly in refpeft of tReir places, both in the kings court, 
and in the courts of jultice; fo as the^very countenance and places 50 AfT.p. 3. 3* 
of thefe men, when they become intereffed in the land (eo ipjh) ^* 3- Champer- 
are apparent hinderances of the due and indifferent proceeding of ty 6. where the 
law and jufticc. An excellent law and worthy to be known, and fom* of'thcfo 
noil neceiTary to be put in execution; fo as true it is, that if any perfons^ other- 
other perfon purely fe hona fide, depending the fuit, he is not in wjfc they could. 
danger of champerty: but thefe perfons here prohibited cannot not be Uw. 
purchafe at all, neither for champerty nor otherwife, depending ^^ p 'jj' g *** 
the plea. Bat thefe perfons here prohibited mufl be charged upon ,72. e. 22E.3. 
this aft, and not for champerty, unlefTe they maintain. 10. S £. 4.. i. 

And this is a great addition to the flatute of W. 1. cap. 29. [ 485 ] 
which extended onely where the purchafer (pendente placito) did 6 E. 3. 33. 

qiaintain. pi^d^' ' sV 

And in thefe cafes prohibited by this law, the childe cannot in- *' ^"' 
fcqffe the father, nor the father his childe, or the like, as they may 
do upon the other (latutes. 

And 
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Weftm. fecond. 



Cap, 50. 
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of ConfpiraciCi 
Simile. 33 £• I* 
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28 E. I. ca. II. 
32 H, 8. ca. 9. 



31' E. 3. Cham- 
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See the ftatute 
of II E. 3. Vet. 
Magna Chart 
ftac. de Cham- 



f«rty. 



And the proUbition here for taking of rewards is very re- 
oiarkable. 

(2) Soit punit a la <oolunt U rvfj\ Thefe words are expounded 
before upon W. i. cap. 25. 

And wherel^oth the faid flatutes conclude in efFed concerning 
the punifhrnent, Et que kfra\ this zB. addeth, auxibitn celuy que Te 
purcbafera^ come celuy que le fra, that is> both ihe giver^ and the 
taker. 

See the ftatute of W. i . cap. 25. & 28. and the ftatute of 28 E. i. 
cap. II. and kftly, the ftatute of 32 H. 8. cap. 9. whereby 
all former ftatutes concerning maintenance, champerty, and 
imbr^cery are confirmed, and commanded to he put in due 
execution, and by that ftatute excellen: proviftons are made con- ,. 
cerning the fame. 

(3) Auxibten celuy que le pur chafer a^ come celuy que lei/ra."] And 
yet the party. grieved may have his adlion againft the purchafer 
onely, if he will. 

We have been the more brief in expclition hereof, becaufe we 
have treated of this fubje^ before in the cxpofition of the ftatute 
of W. I. cap. 25. & 28. and "(hall have more occafion to fpeak 
hereof when we come to the faid a6l of 28 E. i. cap. 1 1. 

The caufe wherefore this chapter was publiftied in French, was, 
for that the faid two chapters of W. 1. whereunto this a£l maketh 
additions, were likewife publiftied in French, 

See articuli/uper chartas, cap. 11. 



CAP. L. 



r\MNlA pradiSla Jiatuta incipiant 
confervari {1) ad fcjluyn SanSii 
Michaelis (2) proximo venturum^ ita 
quod occafione aliquarum deluiorum 
contra aliquod pradi^iorum Jlatutorum 
ciira preedi^lum fejlum perpetraforumy 
pcena delinquenUbus^ de quibus mentio 
fit in /latutisj non injiigatur. Super 
vero Jtatutis in drfeSium legisj et ad 
remedia editisy ne diutius qnerentes 
cum ad curiam regis venerint recedant 
de remedio (4) defperatiy habeant bre- 
via fua infuo caju provifa ( 3 )'ifed non 
placitent* ufq\ poji Jejlum &an£li Mi^ 
*cbaelis fupradi£lU7ru 



/tLL the faid ftatutes (hall tato- 
^^ efFe<a at the feaft of St. Michael 
next coming, fo that by occaGon of 
any oiFence done on this fide the faid 
feaft, contrary to any of thefe ftatutes^ 
no puniftimcnt (mention whereof is 
made within thefe ftatutes) fliall be 
executed upon the offenders. More- 
over, concerning the ftatutes provid- 
ed where the law failcth, and for re- 
medies, left fuitors coming to the 
king's court fliould depart from thence 
without remedy, they (hall have writs 
provided in their cales, but they ibal! 
not be pleaded until the feaft of St* 
Michael aforefaid. 



(l) Omnia pradiSia flatutd incipiant confervari^ ^c] This was 
very juftly added, to the intent that all men dwelling far or neer 
might be well informed of thefe laws before they were puniftied by 
them ; the parliament begun pofl PafcL and hereby day was given 
entill the feaft of Samt Michael. 

(2) jd 
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(2) AJfeftumSanai ilf/VW///.] • Albeit there be two feaftfi of 5^^^*«oH. 
jSatnt Michel, Saint Michael the Ardxan^l, aod Saint Michael ^ ^3- 3 H- 7- 
)li mante tumba, commonly called. Saint Michaels in the mount in j."p^t™7t»w*" 
Cornwall ; yet that feaft * that is moll notorious and qF greaieft ac- j^Uutei, § 09. 
foont ii to be taken, and that it the feall of Saint Michael th'arch* 

angell celebrated on the 29 dav of September, anc^ not the feaft 
celebrated the i^day of November. 

Note, that both were the fealls of Saint Michael th'archangel, Cambden Brft, 
but the fcaft of Saint Michael the 29 of September is the moft noto- I3^t Ml* 
rioQS, both in legall proceedings, as o^ahis Alicbaelis, ^e. and never 
03alij Michaelis arch'; and common eflimation for paylnent pf rents» 
beginning and ending of leafes, and the like. 

(3) ^fip^r *veroJiatutu in defi£ium legis et ad retneJia tdiiis, m diu'j 
iuii querentgSt cum ad curiam regii 'vtnerimtf ncedant de rtmedio di- 

/parotic babeant hre^iafua in/uo cafu frovija,'] Ad remedial that is 
tvhea any the llatutes made at thu parliament provide remedy for 
the party grieved, he (hall have an adion grounded upon this ad 
for his relief therein ; and thefe words [ad remedia"] do diftinguiih 
them from thofe afls which give the penalty to the king alone. 
And hereupon they are called in ancient authors, hre^ve remidialta, 
which arc to be framed upon thefe ads by learned men, whereof ' 
Fleta fpeaking of the maflers of the chancery, faith, I^ autem coU Flcta, li. i. c. ||j 
Jaterales it ficii cancelJarii ejfe ; dicuntur fraceftwrtt to qu»d bre^ia 
(caufis exami:iatisj remsf: I'l^ f.cr: pr^tcifiunt. And fometimes they Brid,!!. 5«foh 
are called, brc'via Ma^ijtraltayh2QA^^t\bchxkgovLl ofcourfe)it is a 4'3* 
mafters piece to frame them as they ought, 

(4) Recedant de remfdio.] See before in the ^SjfpoHtion upon tl^^ 
24 chapter of W. 2. the like claofe. 



[487] 

STATUTUM de C|RCUMSPECTE AGATIS. 

Editum Anno 1 3 Ed'w. i . 

D£-ir tqlibu^ judicibus falutem. "THE king to his judges fcndeth 

-**■ Grcumfpe^ie agatis ( 1 ) ^/ nego- greeting. Ufe yourfclves cir- 

tiis tangentibui epifcypumNorwicenJem cam<pe&ly in all matters concerning 

(2), /^ gjus cUrwjiy non puniend* mfi the bifliop of Norwich and his clergy, 

placitum Unuerint in curia Chrifiia-- not punifliing them if they hold plea 

nitatis (3) de his qua mere funt fpiri^ in court chriftian of fuch things as 

tualia (^)^ viz. de corre^iionibus quas be meer fpiritual, that is to wit, of 

preeiatifaciuntprofmrtaHpeccaiOyvi%. penance enjoined by prelates for 

^ro fornicationey adulterio (5) ^^ hu^ deadly fin, as fornication, adultrr, and 

ju/modi (6); pro quibus aliquando in^ fuch like, for the which fometimcs 

Jligitur poena corporalisj aliquanda pe- corporal penance, and fometime pe- 

cuniaria (7), maxime ft conviSlus cuniary is enjoined, fpecially if a 

fuerit de bujufmdi liber homo. Item freeman be convift of fuch things. 

Ji pralatus puniat pro cimeterio non Alfo if prelates do punifh for leaving 

claufo^ ecclifsa difcooperta (9), vel non the church -yard unclofed,or for that 

decenter the 
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thcenter ornata (8), in quibus cafibus 
alia pwna non foUji infiigi quam pe^ 
cuniaria. Item fi re5ior fetal verfus 
parochianos ablationes (10) et decimas 
(11) debitas vel confuctas (12), velji 
reclor agat contra rediorem de dccimis 
majortbusy vel minoribusy dujmnodo non 
petatur quarta pars (13) valor is 
ecclejia. Item ft reSlor petat mortua- 
rium (i^) inpartibus ubi znortuarium 
' dari confuevit. Item fi pralatus ali- 
cujus ecclefiay vel advocatus petat a 
re^ore penfionem (15) fibi debitam^ 
$mnes hujujmodi petitiones Junt faciend* 
inforo ecclefiajiico. De violentia ma^ 
nuum inje^ione in clericum (16), et 
in caufa dlffamationis concejum fuit 
alias [j'j)yqnod placituminde teneatur 
in curia chri/iianitatisy cum non 
petatur pecuniae pd agatur ad correc-- 
iionem peccati^ ct fimiliter pro fidei 
lafione (i8)- In omnibus pradidis 
tafibus habet judex ecclefiajiicus cog- 
pofcere regia probtbitione non objlante* 



the church is uncovered, or not con« 
veniently decked, in which cafes none 
other penance can be enjoined but 
pecuniary. Item, if a padbn demand 
of his parifliioners oblations or tithes 
due and accuftomed, or if any parfon 
do fue againft another parfon for 
tithes greater or fmaller, fo that the 
fourth part of the value of the benefice 
be not demanded. Item, if a parfon 
demand mortuaries in places where a 
mortuary hath been uled to be given. 
Item, if a prelate of a church, or of 
a patron, demand of a parfon a penfion 
due to him, ail fuch demands are to 
be made in a fpi ritual court. And 
for laying violent hands on a clerk, 
and in caufe of defamation, it hath 
been granted already, that it (hall he 
tried in a fpiritual court, when money 
is not demanded, but a thing done for 
puniflimcnt of fin, and likewife for 
breaking an oath. In all cafes afore 
rehearfed,the fpiritual judge (hall have 
power to take knowledge, notwith- 
flanding the king's prohibition. 

(13 Rep. 41. 7 Rep. 44. 5 R«p. 67. 8 Ed. 4. 13. Fitr. Prohibition, i8. 20. 4 Rep. lo. 
Kcl. -9. 21 Ed. 4. f. 20. Bro. Prohibicion, 18. ^l^ Bro. Aft. I'ur Ic cafe, 115. 38 H. 6. f. J-J. 
ji 11^4. f. 88. Rcgift. 36, 45. 50, 51, S7i &c. Raft. pU. 483. 9 Ed. 2. ftat. 1. c. 1. 



Hot, Pari. 25 E. 
3. Stat.3. nu.64* 
19 £. 3.jurifd. 
»8. 27 Aff. p. 7. 
10 H. 4. I. 
X2 H. 7. 23. 
Pi. Com. 36. b. 
2 E. 6. c. 13. 
.tcrtus fmem* 
1. 4. fol. 47. inter 
Palmer AThorp. 

|.5.fol67.1.7- 
iol. 44. pi. Com. 
36. b. 

♦ [ 488 ] 
Gianv. 1. 12. CJ. 
21* BmA. 1. 5. 
fo. 463. tc 
fxrpe alibi. 
Britton 226. 
Sc fsepe alibi. 
Fleta lib. 6. ca. 
41. Regift. 339- 
W, 2. cap. 5. 
4 E. 3. 27. 
Soiiih de rep. 
Anglotum. li. 3. 
c*. 9. 



(0 Circum/fe^e agatisJ] There was alfo ^t this parliament 
hoidcn at Wellm' anno 13 E. i. a writ deviled, called arcum/pede 
agatis de negotiis tangent thus epifcopitm Nornukenfariy et ejus clerum. 

Though fomc have faid that this was no llatute, but made by 
the prelates thcmfelves, yet that this is an acfl of parliament, 
it is proved not onely by our books, but alfo by an adl of par- 
liament 

(2) De negotiis tangent ihus fpifccpum Nornvictn/cm,^ . 

The biftiop of Norwich is here put but for example, but it cx- 
tendeth to all the bilhops within this rcalme. 

* (3) I'* ^"^^ chriftiaHitatis.] So called, becaufe as in the 
fecular courts the kings lawcs doe fway and decide caufes, fo in 
ecclefialUcail courts the lawcs of Chrilt fliould rule and dired, for 
which caufe.the judges in thofc courts are divines, as archbiihops, 
biOiops, archdeacons, ^c. Linwoods words are thefe. In curia 
chrijlianitaiisf /. ecclefi^ey in qua fervantur leges Chrifiiy cum tamen 
in foro regio fer*ventur leges mundi. In libra rubeo in fcaccar* inter 
leges H. I. thus it is contained, Sicut antiqua fuerat injiitutione for- 
matum Jalutari regis imperio <vera nuper efi recordatione formatusn 
generalia comitatuum placita certis locis et <vicibus, l^c, interfint autem 
epi/ccpi, comites, wedomini, *vicarii^ ccntenariii aldermani^ fra:JeSliy 

pr^pojiti. 
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frififiti, iaroikes, 'vawafires, tingrfvih ft eaten tirrmrum domtd ^* N. B. 41, &c. 
^Ugemttr intendentes, ne malonm smpvniiM^ nut graviomon pravittUt '•'"^^•^ <*^ ^°"^ 
nnl Jttdicum fidt^trfio filita mijkros laceratiome confmant, Agantur cil^^umfBtac 
prim9 deUta vene cbriftianitatis jura, fecundo regis placita^ ptfiremo agatis, foi. 71, 
Komftt Jimgulmrum dignisfatisfa^ionihus expUantur, Liber rub. in 

And if any d«fire to look before tJi« conqneft concerning this «"ft<xi- '^ «n, 
matter, he may read amongft the laws publiihcd by king Edgar, ^^ "** ^ 
CeUberrimus autem ex omni /atrapia conventus his qmtapims agitor, , \ . " „ , 
cut quidem illius diocejis epifcopus et aldermeinus interjunto^ quortun alter e° ga?cai> T* 
jura di'vina, alter bumaua populum edoceto. Lamb, veibo Se« 

Thus mach by reafon of this word [cbriflianitatisl having been nator, Alder- 
fiud, let us return to our ad. "»"» ?' U^tx^ 

(^y Merejpirituaiia,'] Sic di^a, fuia nou habeut mixturam tem^ s'^ar'r wh' h 
pcr^uiuM : they are here called meere i'pirituall, for that they>have no figntfieth^he^ 
mixture of the temporalcies, and becaufe they are corredions fro Sherive, i. Pr«« 
Jidmte animncg, pofitMs, feu caf. 

firitton faith, ^ feint ejgli/e eyt couufiuut de juger di purejpirt- tos comitatus. 
tua/ste; herefie, ichifmes, holy orders, smd the like ai^e mcrq Britton foL 1 1. b. 
tpirituall things ; note it appeareth by the conilitution of John fo^^" . 
. Stratford, archbifhop of Canterbury in a fynod in London auuo f\^^ |. ^ cap. 
dmha 138a §. fuidam etiamt &c. that adminiftration of the goods 53. 1. 6. ca. 36. 
of a man dying inteftate, was granted to ordinaries, confenfu regis *c- Linwood 
tt magmauM regui Jugliit tanquam pro jure et ecclefiafiica tibertate ab **P' *^* ^'^ 
olim extiterit ordiuatum. And liinwood uiith, that probate of tefta- i^i^*^!* fo. 44.^" 
ments, de cou/uetudiue Anglia^ et non de jure commuui^ belong ' to Kennes Caie. 
court chridian : which I have added for three canfes. Sec hereafter in 

I- That thefe things being temporall, and not meere fpiritoall, '^'!pij*P'**' 
as our aft fpeaketh, belonged «o/ ab initio to the court chriftian. LiLwrod^IIwrUpi 

2. That the ecclefiafHcall judges derive their jurifdidion therein 
by parliament, and the cuHome of the reaimc> and not from any 
foreign power. 

S. And lafUy, that herewith our records and books doe accord > I^* ^- tit. 
and agree. Teftam. 4. 

(5) Pro murtali peccato^ 'vix. fornicatioui, adulterio, &c.] There '* * ^' '*' * 
be two examples put in pardcoUr of meere fpiritnalty for corrcc- Sec hereafter 
tioB of thefe offeJices. ^ . . ^rboMonuTy. 

In ancient time the kings conrts, ani! fpecially the leets had 
power to enquire of, and punifh fornication and adulterv by the 
name of Letherwite, and it appeareth often in the l>ook of 
Domefday that the king had the fines afleiTed for thofe offences 
which were affefM in the kings courts, and could not be inflided 
in curia cbriJHamtatit, 

(6) Et buju/modi.l Thefe are to be taken for offences of like 
nature^ as the two offences here particularly exprefled be, as foli- 
citation of any womans chaftity, which is leffer then thefe, and for 

inopft, .which is greater; and herewith agreeth Linwood, who ex- LiowoodublfufN 

pounding this zJBi faith, Non intelligas de omni mortals peccato^fed de Kennea cafe ubl 

tedi, a^tufsmitio di fua naturafpeHat ad forum ecclefiafticum ; nam fi "*P^ 
de ratimu csgufibet peccati mortalis cognojceret ecclefiatfic periret tem^ 
poralis giadiijurifdi^io, , 

(7) Pro quibus aliquastdo injUgilur pana corporalii, aliquando T ^89 1 
Ptaauaria.] Here pctna pecuniaria mult be intended by way of Art. Cleri, 
commutation of penance, as it is dearly expounded by the fbitute cap. a. 

of Jrticuii CUri} item fi preelatm impotent p^nmn pecuniariam Britton 11. b. 
. JU. Inst. ' 5 H edicui ^- ^'^^ 53- "• 
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alictti pro peccata, tt rtpetat ilUm, repa prohikth locum baheat : anj 
fo doth Britton take it, 
Vet.Mig,Chart. f^uk artic* contra prcbihit* regiam Vet' Magna Charfa, pro citme^ 

, • tine won claujo. 

Br£ fo," ir. ^^^ parifhioners ought to repairc the inclofure of the church- 

W». 5. fo. 67. y'*'"^* bccaufc the bodies of the more common fort arc buried there, 

Jeffrqrs cifcj and for the prcfervation of the buriak of thofc, that were, or 

iboald have been whiles they lived the temples of the Holy Ghofti 

and ccemtterium is derived of the Greek verb xot/Mt«^, that is, 

dormio^ and therefore caemeterium eft quafi dormitorium, quia mortui 

dcrmire dkuntur u/que ad refurreSiontnu- And alfo if the church-yard 

^e no^ decently inclofed, the church which is domus Dei cannot 

&csift. 44. b* decently be kept, and therefore thb the parifliioners ought to doe 

per amfuttudinem notorlam tt approbatam^ and the conufans thereof is 

allowed by this aft. 

(8) EccUfia difcoopertay vel non decenter ornafa.] In the fame 
manner the parifhioners by this ad ought to repaire the church, for 
that it is the place where divine fervice is celebrated, and the bodies 
of the parifliioners of the beft quality are buried ; in refpeft where- 
of this law doth allow the ecclcfiafticall court to have conufans 
thereof, and for the providing of decent ornaments for the celebra- 
tion of divine fervice. 
Regift. ttbi (9) Ecciefta di/eoopertaA This is intended not oncly of the 

F^^JT B CO B *^^ ^^^^ church, which \$ parochiall, but alfo of any publique 
Britt^ \u. 1 1* ^^^PP«^* annexed to it ; but it extendeth not to the private ^happeH 
of any, though it be fixed to the church, for that muft be re- 
Regift. 44. b. paired by him that hath the proper ufe of it; for quljentit comsno- 
dum, /entire debet et onus; and this the parifliioners oueht to doe 
per confuetudinem notoriam et approbatamf and the conufans thereof 
is allowed to them by this adl, but the chauncell is to be repaired 
by the parfon, &c. 
Art^ contra ( lo) Oblationes, deeimas debitas, tvel con/uetas.] Oblatiomj in the 

Vc?M?' Chart *^"°" ^*^ ^^^ ^'^^ defined : 

Art. cJfri cap. Objationes dicuntur quo'cunque a piss fidelibtiff; Cbriftianis oferuu- 

J, a. aE.6. ^ L>eoet tccUjia,fin,e res filid\fin}e mobiles. 

«ap. 13. (* pecima,'] It appeareih by the auncient writ, de reffo de 

Cap. Cler. advocatione decimuntm, and by the like ancient writ of indicavst^ 

sTeci^' \l\ If thereof you may rcade before in W. a. cap. 5. ver/us finm, that 

& 35. f. N. B. ^^^ "S:^^ of tithes was tried in the kings court. 

30. b. • t -And this appeareth by an a6l of parliament in amso 18 E. 3. 

J 18 E. s cap. 7. cap. 7. and it is agreed in 4 E. 3. that before the flatute (meaning 

F. N. B. 3c. g. W. 2. cap. 5.) every parfon was oufted to demand tithes in court 

%E^'T ChriAian. , ' 

\%. ViJ^^io. Bra^on lib. 5. fbl. 401. faith, quod decimafuntfpiritualitati annexe: 

BraO, li < f *"^ Britton, who was bifliopoi Hereford, and learned in the lawes 

401. ' ^ of this rcalme, treating of what things the church hath conufans, 

BritI ubi fupra. omittcth tithes. 

t IntMcgesEdw. Hereby it appeareth that the recitall in the flatuteof i R. 2. 

R€gi«, cap. 8. that puriuit for tithe* of right ought, and of ancient time did 

fp3k^ of th^'^ )?f taine to the |)irituall court, muft bee intended by force of 

It U fjid, H^ ibrmer ads of J parliament, (as things annexed to the fpiritualty) 

pr4eHi<cm'Hheatnt as of W. 2. of this aft made in • 13 E. 1. articuli eleri^ cap. I. &c. 

jtu^fiimMt tt iS E. 3. cap. I. and is confirmed by later afts of parliament* as 

iXt^te ^7 H- 8- cap. 20: ga a a. cap. 7. and a E. 6. cap- 13. 

ui*puu. Now 

•[490 J 
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How of tithes there be three kindes, predial], peffonaU, anct 
toiixt, and this a^ excendech to them all> and for perfonall cithet 
fee the ftatnte of i E. 6. cap. 13. . ' 

And trne it is, that of aoncient time the parfons did fuejbr fub- 
traftirn of tithes in court chriftiau, but if the right of lithes had 
come in queilton, it fhonld have been tried by the common law^i 
and therefore tm lihrt ru&gg inUr Ug^s Henr. 1. fpeaking of purfutc 
for tithes in court chriftian» \t n {z\A, Ji nx futiatmr \ but at this 
daf it is without que(lion> as hath been iaid, that for fubftradion of 
tithes the conufans by force of divers ads of parliament doth 
i)eIong to the ecclefialUca]! court. 

(12) y-el confuttas. By this ?L6i mo<iHs dtcimandit reall compoii- See the «d of 
tion, or by prefcription, or cuftome is eilabliihed^ for hereby are 2 £. 6. cap. 13.. 
tithes divided into two parts, in decimas dfhitus, and that is quotu ^9 E. 3. jurif. 
/tf/-j, the tenth part, and into dtcimas cM/uetas, and that is a duty ^ ^' ^' ^*' 
perfonall due by cuftome and ufage to the parfon» &c. in fatisfnc- d ^. ^ s:ad. 
tion of tithes; as a yearely fumme of money, or other duty, and 166, 167. 
thcfe are here called dedm*t con/uet.^, and for this modus decimandi 
thevparfoD, &c may fue in court chriilian, and is warranted by 
this ad. 

There is alfo a real! fatisfaflion for tithes, as if of ancient time 8E. 4. ubi 
land hath been given by the confent of the patron and ordinary' to ^"''[^■p 
the parfon and his fucceflbrs in fatisfadion of tithes out of other '•N.B.4i,43» 
lands, this is alfo a good difcharge of tithes, but for this or the 
like reall fatisfaflion he cannot fue in court chriltian, but at the 
con}moa law : of this reall fatUfadion you .may reade a notable Mich. « H. 3. 
record in 25 H. 3. which was before the making of this aft, and ^^""^ '^^ 
the ^^^ tiiereof is this : wlltcfli. 

Samp/bn Foliot brought a prohibition againft Thomas parfon of 
Swindon, quart Jtcuius eft in curia cbriftianitatis de laico feodo ipfius 
Samp/on in Draiiot, ^V. the defendant pleaded that non eftftcutus. Seethe Regifter 
piActtumy &c. d€ laicofeodot fed *verum njuU dicere^ et dicit quod re<vtra f^« 54* *nd 
<oram judicibus delegatis pet Utah eodem decimal /cni de quodam prato in ^'*"^' **•. ^*» 
WaUot infra parocbiam fuatn de Walcoty ^c. et nihil petiit inparochia fortie of wriu * 
^e Draicott (f/c. Et Samp/on dicit quod aniecejjons fui antiquitus 
dederunt z . acrai prati eccUfia de Draicot^ pro decima fenit quam 
pradi^us Thomas petite et in eodem pratOy quas eadem ecclejia adhuc See the like 
hahety tt femfer kucufyue hahuitf unde fuidetur quod illud quod pree- ground of pro- 
eUclus Thomas petit decimas eft in laicofeodo, et quod pratum illud de hibition,Rcgiik. 
^uo idem Thomas petit decimas eft in Draicot ficut breve dicit et non in g ^ ^?' 
iValcoty et de hoc ponit fe J'uper patriam, &c. Whereupon ' feverall 3 g' / ,7^ 
iflues being joined, the jury gave this verdift, that the faid Thomas F. N. B, 41. g. 
purfoed his plea in curia cbriftianitatis de laico feodo pr/edid* & 43- k* 
Sampfon, &fr. prttendo ah £o decimas feni, of the faid meadow of the That bounds of 
iaid ■ Sampfon in Draicot, unde anteceffores fui dederunt ecclejia de parishes arc to be 
Dreticot duos acr as prati pro decima feni quam pradiQ^ Thomas modo tried by the com- 
peiit^ et quas eadem ecclejia adhuc bahet, et femper bucujque hahuit. J^°g *^* 
And found that the faid meadow, &c. did lie in Draicot, &c. and jj h |! l^\ 
thereupon judgement is given for the plaintife in the prohibition, 5 H. 5. iS. 
and that he ihould recover 20. marks damages, &c. Wnich record, 34 H. 6. 10, ix. 




tithes whereof he hath been paid time out of mind v. s. iv. d. Banc. Roc 2617. 
afterwards the owner builds a commill upon the fame« he (hall Lords cafe 
pay no tithes for the commill, becaufe the land was difchargcd per ■'^judged. 

3 H 2 modwa 
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m^dum deeiman£: what things be itidecimable by the law, and 
ought not to pay tithe, vide lib. 11. fol. 48^ 49. F« N. B. C3. g. 
tec fee the (latute of 45 £.5. 31 H. 8. cap. and 2 E. 6. cap. 
13. fot difcharge of tithes., I have jread of an ancient concord 
iie mod9 dumandi» which is worthy to be read at large, whereof we 
will give yoa the eKA, ConcorJia fail'' inter Wlllum Malltt^ et rec» 
torem iccUfiif di Awrty Heytout Baibom* et ff^elUn* iioces" ex una parte^ 
9t mohiUm ifirum JoboMtiem 4e A&on militem ex altera^ de mode deci* 
mamS mama im fareolfia de Jure per nnjenfum epi/copi, et capituU 
Bathoff et Welkt^y uade placitumfmt prius in cur'* captum. 

(13) Dummodo non petatur \' p^u'\ So as at this day in caie 
when one perfon of the prefentation of one patron demand tithes 
againft another perfon of the prefentation of another patron in 
court chriftian, amountbg to a fourth part, &c. the right of tithes 
at this day is to be tryed at the common law. 

(14) Mortuane/\ Or, a corfe pre/eat. Mortuarium is a gift left 
by a man at his death, pm recompem/atiene fubtraHiofds decsmaru per^ 

Jbnaliumy et ohUaiotm. 

In 2 H. $. the opinion was agsdnil the mortuaries, becaafe they 
were not contained in the ftatute (meaning Artie* Cleri.J 

There is no mortuary due by law, but onely by cuftome, which 
is proved by the words of this aA, 'uix, uhi mortuarium dart 
con/tsevit. And this ad alloweth the conufans thereof to court 
christian. 

See the ftatute of 21 H. 8. cap. 6. where mortuaries ought to 
be paid, for what perfons, and how much, and in what cafe none 
is due. 

Some have faid, that the king hath a mortuary after the deceafes 
of every archbiihop and bifhop ; true it is, that the king after their 
deceafes hath fix things, 'viz. (to ufe the words of the records) 

1. Optimum equufn five paLfridum ipfius epifcopi cum cellar et frena. 

2. Vnam cblamydem five clocam cum capeUa* 3. Vnum cipbum cum 
coopertonie. 4* Umim pel*vem cum lavatorio fi*ue aquar*, 5. Uaum 

.annulum awreum, 6. Necnon * mutam canum, qua (faith the re- 
cord) ad dominum regem ratiene pntrogatinfa fiue /peSantt et 
pertinent, 

And there is a fpeciall writ that ilTueth out o{ the exchequer, after 
the deceafe of the oifhop, fbr-anfwering of the fame. And in the re- 
cords this is called, muha epifiopi, or multura epifiopi, derived a muUla, 
for that it was a fine, or finall fatisfadion given to the king, that they 
might have power to make their lait wills and teftaments, and to 
h^ve the probate of other mens teftaments, and the eranting of 
adminiftrations : for true it is that is faid. Nulla hahebam ep^copi 
autboritatem preeter earn quam a rege acceptam referebaat. Jut tefia^ 
menia prebandi nen baiebant, admin'tftratiems poteftatem cuiquam deU'- 
gare nen poterant, nee iffi quidem teftammta facere de jure cemmuai, 
dumid i/fis regnante Hearico 3, cencejfum erat, et confirmatum niififeute 
Edw. I. Wr. 

Liawood, who waote in the raign of H. 6. faith, Bemficiatus tun 
foteft teftari de cemmuni jure^ fid de confuetudine in Anglia. 

So as this duty, which the king hath after the death of arch «• 
bifhops and bifliops, is not any mortuary. 

(15) Si pnelatus alicujus ecclefittt W ejus advocatut petat a 
reQwre penfionem.1 Tlus adl giveth conufans of fuit for a peniion« 

6 when 
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when a prelate or a prior demand a penfion of a parlon of a 

church. 

Bui this inuil be intended of a peniion which had hb effcnce by 3lK,3'»7-fiJ^-1 
fome ordinance made by the ordinary upon a controveriic for 54» 55- 7^* 3* 
tithes, or the like; by which ordinance the tithes are to be in- Sltofi'V '* 
joyned by the one, and he is to pay a penuon for the fame to the picfcri^iion 9S. 
O'her: for this penfion, becaafe it beginneth by an eccleiiailicall 31 1. 3. ib..a6. 
ad, and by an ecclefiafticall judge, he may take his remedy by 3iE.3« J«»'*t« 
force of this aft in the ecclefiafticall court; but if a penfion be ^^^^^*^* 
claimed by prcfcription, there, feeing a writ of annuity doth lye, ^b"-;-.\. 
and chax prdfcripilons mull be tryed by the common law, becaufe jtegift. 3!.* «. 
the common and the canon law do therein difier, they cannot fue iiH. 4. 6S. 
for fuch a penfion in the ecclefiafticdl court, no more then if a »H.*.»J.7E.6. 
penfion.be granted by deed by a parTon with the confent of the »7** 
prior and ordinary, 

A writ of annuity muft be brought therefore at the common law : [ 4,92 j 
and all this doth notably appear by a judgment in the next veer Fafctt 14. E, 1, 
after the making of this ftatnte, where the cafe was, that the abbot J^?!?'^*^*^ 
and covent of Leiccfter did by their deed under their covent feaU 
bearing date anno 25 H. 3. grant to the abbot of Saint Ebnilfe 
and his fuccefibrs a yeerly rent or annuity,- for certain tithes £rant* 
ed by the abbot and covent of Saint \£brulfe to the abbot of Lei* 

, celler and his fuccefibrs ; for which annuity or yeerly rent (bein^ 
granted out of no lands) the abbot of Saint Ebrulfe brought a wnc 
of annuity againil the abbot of Leicefier: wherein the judgement 
was, £t quia cognitio placili petendi annuu redditum diri3e Jkcundwn con^ 

Juetudinem regni /pec'tat ad curiam dcmini regist et in ea debet htju/modi 

J^Iaciiari, et pr<ediJius ahhas d^ fanSlo Ebr, petit quendam aimuM redd* 

Jibi debitujn per pnrd* cmttrsUium in prad* fcriptis cmtentum inter /tjT- 
decejjhrem Juum, et pradec* pnrd^ Mat is Leiceft*, et non aliquas deei^ 
mas. Confide rat^ ejl, quod pradictus abbas de fanS* Ebr* recuperet 
de catero pra:d* anituum redditum *verfits prerd* abbot e de Leic*, et 

fiKti/iter arreragia fua ds tempore ijlius abbatis dt fan£t^ Ebr*, qu4t 
taxantur pfr juftie* ad Ix.l, ct abbas de Leiceft* in mifericQrdiay\S Cm 
Poftea 'vtnit p^adict^ abbas de Leiceft\ et fatisfecit pr^ed* abbati de 

/ando Ebr* de Ix.L ad tres <vices, et etiam de eUiis arreragiis prad* 
ndditus ufq\ ad hunc diem a tempore impetrationis brevis^ de tempore 
frad* abbatis de fanclo Ebrulpbo^ ^c. 

And upon this diverfity this ftatute is well explained, and all 
oar books reconciled. 

See the flatute of 21 H. 8. ca. 6.. where mortuaries ought to 
be paid, for what perfons, and how much, and in what cafes none 

, is due. 

(16) De violenta manuum injeSione in clericum,'\ Note a diverfity ^ if. 3, Proli!. 
between a fpirituall man of the church confecrated to the fervice b:ttoii 30. 
of God, and goods dedicated to divine fervice, or meerly ecde- 5 H* 3- Prohlb?- 
fiafticall : for laying of violent hands upon the perfon of any, infra fa-^ ^^ ^J^ jjf • ^' 
erosordines, the eccTefiaflicall court hath conufans ; but for the violent 3^1. 3. Rot. a 3. 
taking away, or confumine of the ornaments of the church, or CMim rege W. 

. goods dedicated to divine ^rvice, that court hath no conufans, for fiupriont faodi 
that is not given to them ; as for taking away of the bible, the ^^f***/^^*'* "*'* 

. book of divine fervice, the chalice, and the like, or for the taking g R.^M^ft,:, 
away of an image out of the church; but remedy muft be taken dct faiu 1S4. 
for thcfc at the common law. 

3 H 3 And 
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And I finde a record that William dc Brinckle recovered at th^ 
common law by verdid, againfl Otho parfon of the church of 
B Hon, x.l. pro fuhtraBione unius bulla papalis de ordinihus^ alteriut 
bullde de legit imationet et tertist huilde de *veniam exorantibus pro ani^ 
mahus antec^orum fuorum. And yet thefe were accounted m ihofc 
daycs fpirhuall; but by the ancient common law they have jurif- 
di^ion of no goods or chattels, but fiich as be de teftamento it ma- 
trimomo* 

And for laying violent hands upon one of the clergie, the end 
of that fuit is onely pro falute amm^t, by excommunication, or cor*- 
porall penance: but if a clergie-man be arrefled by procefTe of 
law, he cannot for this fuc in the ecclefiafticall court. And if the 
clerk fue in court chriflian for damages for the battery, he is in 
cafe of premunire, for in that cafe the ecclefiafticall judge ought to 
proceed ex ojicio, onely to corredt the fm. 

(17) In caufa defamationis concejjum fuit alias.'] Where it is faid 
here, concfjfam fuit alias^ by it appeareth that the connfans of de- 
famation that concerneth meer fpiritualty, was granted by ad o^ 
parliament, implyed by this word [concejfum] for othcrwife it could 
not be granted. 

defamations granted to the connfans of ecclefiafticall judges 
ought to have their incidents ; firft, that it concerns matter meerly 
fpirituall, as to call him herelike, fchifmatike, or the like : 2. That 
it concerns meer fpirituall matter onely, and not mixt with any 
matter determinable at the common law. 3. • Although the defa- 
mation be meerly and onely fpirituall, yet he that is defamed can- 
not fue there for amends or damages, but the fuit there ought ttt 
be for correction of the fin, pro falute animci', and they mult ex* 
prcfTe in particular the defamation in their IJbell in court chriftian. 

\{ a man give evidence to an inqueft to indidl one, he cannot 
fue for this defamation in court chriftian. 

The prior of Laund libelled in the fpirituall court againft 
Robert Lee, and John Lee, for callinij the prior churls fon, rotten 
churl, and cankcrd churl, and a prohibition was granted, for \h'i 
words concerned no fpirituall matter, and therefore he could not 
fue for them in the ecclefiafticall court, neither could he have any 
adion for them at the common law. 

If a man call one a perjured man, he muft take his rcmtdy at 
the common law. 

A fute was in the ecclefiafticall court for calling one falfe knave 5 
and for the fame caufe a prohibition was granted, and knave q,h 
initio was no word of reproach, but fignified a man fervan^, and 
ft knave-childe a man-childe ; and this cafe was between March 
and Bele of Kent. 

(18) Pro lo'Jione fdei.^ This is to be underftood where the thing 
to be done is meer fpirituall, and neither temporall, nor mixt with 
the temporalty, be it rcall or perfonall, becaufe the ecclefiafticall 
court cannot hold plea of the principall: and where they cannot 
hold plea of the principall, they cannot hold plea ofthe acceflbry, 
^ia cujusjuxis (i.jurifdidionis) efi principaUt ejufdem juris erit ac* 
cejforium. 

And again, JurifdiSlionem non mutat fdei interpo^tio, facramentum 
frafiitumy nee fpontanea renunciatio partium, &c, Et illud idpm 
d{cendum trit 4< ^ebitis^ (t cuiallif ^««r nonftmt de te^amcnto^ 'vel ma^ 
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More (hall be faid of thefe matters when we come to the ftatmc 
of Artie. Ckri, anno 9 E. 2* Vide R. book of Entries, 444. Vide 
Vet. Magn' Chart% part a. foL 70. Pro^ibitU fmrmata "de fiat. 
Arttculi CUri. 
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STATUTUM DE QUO WARRANTO, 

Editum anno 1 8 Edw. I. 



Statutum di quo JVarrantq novum anno l8 £. I. qualiter hrevia de pi§ 
fFarranto debint terminari^ et di artero termnaru 



GSUIA brevia de quo warranto et 
^"^K^etiam judicia fuper placita eo- 
rundem reddemP diuiinam ceperunt 
dUationenty eo quod jufticiarii in judi- 
dis illis reddendis de voluntate domini 
regis non fuerunt hucufque certiorati : 
idim dominus rex ad parliamentum 
fuum poft Pafch. apud IVefim^^ anno 
regni fui xviii, de gratia fua jpecialz 
( 1 ), et propter affetlionem quam habet . 
erga pralatos^ comites^ et baroneSy et 
cattros de regno Juo concejfit^ quod 
9mnes de regno fuo quicunque fuerint^ 
tarn religiojiy quam aiiiy qui per bonam 
inquifitionem patria aut alio modo 
verificare poterunt (2), quod ipji et 
antecejfores eorum vel pradecejfores uji 
fuerint Ubertatibus quibufcunq-y (3) ^ 
de quibus per brevia pradiela fuerint 
impUuitati ante tempus regis Rich* 
eonfanguinei fui aut toto tempore fuo 
(4), et hueufque continuerint : ita quod 
Ubertatibus illis non futU abufi (5J, 
quod partes adprnentur ulterius ufque 
certum diem rationabilem coram eif 
dem jujiiciar* : infra quem domirfum 
regem adire pojjint cum recordo (6) 
jufiu* ftgiUo fuofignaC et redire. Et 
dtminus rex confirmabit {7) per li^ 
Urasfuas patentes flatum eorum. Et 

illi 



pORASxMUCH as writs of qu$ 
warramoy and alio judgements 
given upon pleas of the fame, were 
gready delated, becaufe the juftices 
in giving judgement were not cer- 
tified of the king' pleafure therein; 
our lord the king, at his parliament 
holden at We(tminfter, after the 
feaft of Eafter, the eighteenth year 
of his reign, of his fpecial grace, and 
for the aftedtion that he beareth unto 
his prelates, earls, and barons, and 
other of his realm, hath granted^ 
that all under his allegiance, what« 
foever they be, as well fptritual as 
other, which can verify by good en* 
queft of the country, or otherwife, 
that they and their anceftors or pre« 
deceflbrs have ufed any manner of 
liberties, whereof they were implead- 
ed by the faid writs, before the time 
of king Richard our coufin, or in all 
his time, and have continued hitherto 
(fo that they have not mifufed fuch. , 
liberties) that the parties fhall be ad- 
journed further unto a certain day 
reafonable before the fame juftices, 
within the which they may go to qu^ 
lord the king with the record of the 
juftices, figned with their feal, and 
3 H 4 alfo 
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tin qui Mn poieruntfeijinam ante- 
cejforum feu pradecejforum verificare 
iodem madoy quo pradiSium efty dedu^ 
cantur et judicentur fecundum legem 
et confuet* regni (8), Et illi qui ha* 
bent cbartas regain fecundum chartas 
illat judicentur (9). Praterea do* 
minus rex de gratia fua fpeciali con* 
cejjit^ quod omnia judicia qua reddenda 
Junt in placitis de quo warranto per 
jujlie fuos apud Weftm* poft Pafch" 
fradi^um^ et pro ipfo domitio regi fi 
partes qua atrnferunt ad ipfum domi* 
num regem revenire voluertnty tale ba* 
behunt remedium de gratia domini te-f 
gis Jicut fuperiui fcriptum * eji ( I0)« 
ConceJJit etiam idem dominus rex ad 
parcend^ mifis et expenjis popuH de 
regno fuo : quod placita de quo war* 
ranto de catero placitentur et term* 
mntuf in itinere jufiic* (i i), ^/ quod 
placita adhuc penJentia readjomentur 
in Ji^tiUs com* fuis ufque advintum 
jujticiar^ in partibus itlis^ 

•C495] 



alfo return; and our \ekA die }fii^%ii 
by his letters patents, (hall confirm 
their eftate. And they that cannot; 
prove the feifin of their anceftors or 
predeceilors in fuch manner as is be* 
fore declared, ihall be ordered and 
judged after the law and cuftom of 
the realm; and fuch as have tbf 
king^s charter ihall be jtUged ac- 
cording to their charters. More- 
over, the king of his fpecial grace 
hath granted, that all judgements 
that are to be given in pleas of qua 
warranto^ by his Juftices at Weft- 
minfter, after the fore&id Eafter, fop 
our lord the king himfelf, if the par- 
ties grieved wiU come again before 
the king, he of his grace (hall give 
them fuch remedy as before is men- 
tioned. V Alio our faid lord the king 
hath granted, for fparing of the cofts 
and expences of the people of his 
realm, that pleas of quo warranto 
from henceforth (hall be pleaded an4 
determined in the circuit of the jul^ 
tices, and that all pleas now dep^- 
in^ fliall be adjourned into their own 
(hires, until the coming of the juftices 
jnto thofe parts. 

(Fitf. B^ff» 8S6* Kelw. 137^ &c. Bro. Quo Warnuito» i> 2« 3, 4. 6. 8. 1 1. Bro. Prefcription, 
lo- T4« 18. 31, 33,34; S»' 54-64»^S« 73« 83. 98. 107, <o8. Bro.Franchife,4. 10. 14. 11.26. 37. 
f ici* 9<»^f*9 f^* 19* ^>« 2^ 30> 31* 36* 39* 46. 31* 54- 57* ^c>, 6.1, 61, £^3,64. R«ft. S4o-) 

The mifchiefe before this ftatute, as here it is rehearfed, was that 
there ha4 been [Mutin^i dHatio] in write of quo warranto, becaofa 
the judges would not proceed to judgement (the fame being finall) 
without being certified de 'voluntatt regis by the writ dt itbertatibms 
^kcandis, which was not onely a great delay, but a great charge 
to the fubje^l : but the truth is, that this kings officers to get thanks 
of the kine by filling of his cofers, caufed vtry many writs of f»» 
nvarranto for liberties to be brought; for where it is faid in ouc 
chronicles, that thofe writs of ^1^0 nuarrqnt^ were for lands and te- 
nements, Uierein they are miilaken, for it appcareth that after, that 
is to fay, in the 31 yeare of his raigne the king did bring a quo 
nuarranto againft the lady of S. to know by what warrant (he claim- 
ed to hold the mannor of C. which belonged to his crown, as' that 
which of ancient time was ancient demefne ; and there it is af3ifme4 
and not denied, that this was the firft writ that ever was feen to b« 
bA>aght for lands: but certaine it is, that there were an exceeding 
number of writs of quo 'warranto brought as well againft the pre- 
lates and other of the dergy« aa againit the nobles and others of 
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t» realme fer their liberties, frandufes, wxA priviledges, for diat 
pardy by length and procet of tune» and partly during the trouble- 
nine times and civill broiles and wars iq the ndgnes of kin^ Johqi 
and H. 3^ many of their charters, records of allowances, ana other 
evidences and muniments were deftrpyed, wafted or made aways 
amongft others a quo njifttrranto was brought againft John Warren 
carle of Surrey, who appearing before the juftices fpake boldly 
and ftoiitly againft this ipnde of proceedings as our hiftories doe 
ttftifie. 

Certaine it is, that as well the lords fpiritnal} and temporal!, as 
the oommona aflembled in this parliament did complain hereof to 
the king, and befought him that he would be pleafed of his grace 
and favour* for it was a *egali courfe which was attempted and 
profecttted in the kings name, but a matter of great rigour and 
extremity invented and eagerly followed by his officers, to the ge* 
peralldiftafte and griejfe of the whole realme. 

The noble and wife king knowing that /ummum jus was fumma 
fmuria, and not intending to take advantage of the extremity of 
itts laws in fo hard a cafe did of his grace and favour (for fo the aSt 
fpeaktihytx J^fiifli gratia ei etiam profter ifft^mum quam bahit 
0rza fr4eiai9Si comites, SaroHiJ,et atttros de regno Jifo, provide by this 
aS remedy for the faid mifchiefe, 

Bradoh and Fieu treating of a jfio warraxtot both of them al* ^^^J* ^* ^ 
moil ioiidm ^uifiis faycn, ^ etiam aH^ affio, qu4f dicitur dfi^x, iff ^^* ^j^» ^ !• 
pn§ brevi, et u6i dua cmturrunt axioms pjcilicet in ferfinamf et in rem : ^ '"' 
'frimo in perfit^am^ auod juif fit ad rej^ondendum qno warranto teneat 
^iquam Uh^atemjeu aiiam rem. In rem^ cum pr^terea addatur in 
fine quanf rex clanfdt utjus et bitreditatemfiiam *vel efibaetam fiiam, ntel 
de antiqno dominico coronmfii/gy *vel buju/modi, vel quam tms clamat 
in N. contra corotfam et dignitatem regis, 

(i) De^atitffifa ^ciali.] This, as hath been faid, is an aft of Adi of grace. 
grace, for it bindeth the king in this particular of his prerogative, Mag. Chart. c.S. 
quod nsfliunf tempus occurrit regiy for by this a£l continuance of pof- 2E.3.fo'.9t&a9l 
feflion of liberties from the oeginning of the raigne of R. i . till 
^is ad, which was under an hundred yeares, (hodd be a barre to 
the crowne, if fo it were found by inquifition, which was the time [ 496 ] 
tS prefcripuon that bound the fubjed in cafe of prefcription. Firft pare ot the 

(2) ^ per bonam inquifitionm patriae, W aliquo alio modo ve- ^"^^'' ^*^* '^o* 
. ftjicare poterit^f &c.] This is as much to fay, as to prove by inqui- » ^* 3* **» *9» 

^n, or verdi6| of the country, who are to enquire of the faft, that ^^^^^'^ 
h. of the poffeflion by the time aforefaid, or to prove by matter of Sis brsochr* 
/ecord (whereof juries are not to enquirej» that is; by allowance be- 
fore juirices in eyre, &c. implied nece&rily in thcfe words \yel 
fiiquo alio model that mi}ft be aUo modo, then by matter in fait in- 
quirable by the country; fo as albeit it be faid» that a pofieffion of 
liberties warranted alfo by allowance is within this ftatute, that 
doth not exclude, but that a poiTeinon found by inquifition is 
|(fithin the expre^ letter and meaning of this adt. 

(3) LibertfUibus quibufiwtque.} This extends to all liberties, as aE.5.ttbifii(ri« 
ff^h to thofe that lie in point of charter, as conufans of pleas, fe- 

hps goo4(f, and the like; as to thofe that may be claimed by pre- 
^pdon, as waife and flray, and the like. 

Th^' remedy is conformable to the mifchiefe, for the mifchiefe 3xS.i.b(e.8t6; 
■ras, as hath been faid, concerning liberties, and not concerning ^nd. ubi fupra* 
fands| an^ the juo vimrantQ was tramcd fer fjwcl4fcs which be- ^*^^^; \^^l^ 

\^i 57.thebi/hopof 
J)urhinu caie. 
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h>n^ to the crown* and fuch as the fubjedt hath, are derived ^-oat 
the crown, Libertaies rtgalts ad coronam J^^atttes ex conc/ffftont regum 
a coroHa exierunt^ 

(4) Ante tempus eon/anguinei /ui Ric. out toto tempore /uiA This 
is king Richard the firfl, and here is ciUed con/angutHeuj, becaufe 
the king derived not lineally from him, for he was elder brother 
to king John, who was grandfather to king Edw. i. Note here 
this disjundlive [out] fo as the time of prefcription, as hath been 
iaid, in the cafe of a fubjed is the time limited by this adl. 

(5) Jia fued lihertatibus illis nonfimt abufi^ This claofe extend- 
€th not onely to roifufer, difufer, and non-ufer of liberties, but t# 

faux elaime of them, and the like. 

(6) Regem aiin poffint cum recordeJ] Here 13 aa excellent pat* 
tern* that the king be informed by the judges, and by the record. 
it felf, before he make any graunt or confirmation thereof; fo care- 
full were they in thofe dayes, that the kingi before he pa0ed any 
\king, might bee truly informed* 

(7) £i dominm rexftatum eontm afirmabit.'] In thofe dayes, fuch 
faith w^re givea to verdi^ of twelve men, as they were 'vere di^a, 
and di^a 'ueritafis^ fo as upon one inqui&tion, ^c. the king by thia 
a& was to affirme the liberties according to the verdid, &c. 

(8) J)edttcantur et judkentur fecimdum legem cemmuuem*] That is . 
ftccosiding to the kings prerogative of nullum tempus occurrit regu 
Hereby it appearei that the kin^s prerogative is part of the law of 
England, and comprehended within the fame* 

(9) Et illi qui babent cbartas regales fecundum chartas illat ei 
earundem plenitudinem Juduentur.] Here is an excellent rule for 
conllrudion of the kings^ letters patents, not only of liberties but 

r 497 } ^f lands, tenements, and other things which he may lawfully grauti^ 
lib. 6. fol. 5, 6. that they have no ftrid or narrow interpretation for the over- 
Sirjoho Molioi throwing of them, Jed Jecundum earundcm plenitudinem judicentur, 
*^^^ that isj to have a liberal! and favourable conilrudion for the mak- 

t ing of them available in law, u/q\ ad pknttudinem, for the honor of 

the king. 
€E. 3. 54, 55, Alfo hereby is implied that they are to be conftrued^i«r^5 earu 
'«^^*^'^r* plenitudimm^ that is, as fully and beneficially as the law was taken 
30. li Afl:"^."' ^' '^*' '^^ when tliey were made ; and certainly thefc auncient 
40 AfT. 23. ^*w* were diredions to the iagcs of the law, for the conilrudlion 

3s H. 4. 12* of the kings charters,^ and letters patents, as it appeareth in our 
J4 H. 6. 12. books, 

^-H tl**" ^*°^ Pritterea dominus rex de gratia fua fpecieii concefflt, quod 

2h. 7. II omnia judicia que reddendafunt in placitis de quo ^warranto per jitfiic* 

JCH. 7. 13, 14. erpud Wejlm^ pojl Pafelf* pradici\ et pro ip/o domino rege^Ji partes atf^ 

|6 H. 7. 9. amijirunt ad ip/um dominum regem re^enire 'uoluerint, tale babebunt 

remedium de gratia domini regis, Jtcut fuperius eft eoncejfum^ ] This was 

a fpeciall grace indeed of the king, that though judgements had 

been given in any of his courts at \Veftminfler fince the feaft of 

Eafler in pleas of que nuarranto for him aeainft any of his fubje^ls 

(which judgements in law againft the iubjedls were finall) yet, 

thofe judgements notwithdanding, the parties grieved ihould be 

within the remedy of this a£l. 

(11) ConceJJit etiam idem dominus rex ad parcend* mijjis et expesifix, 
Muli de regifo, quod placita de quo tuarrante de catero et placitentur 
et terminentur in itineribusjufiiciar\] The colb, charges,, and ex- 
P(O^C» Qf the fttbjeds in thefe cafes were exQclfivef and therefore^ 
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to meet with .this mifchiefe, and that the fubje£t might receive 
joftioe in his own country, as it were at his owne doores, it is like- 
wife of the kings fpeciall grace that pleas of quo 9vammt9 &ould 
be heard and determined in the eyres of the juftices. 

Of this branch we iinde a notable cafe in oar books, and I will 
cite the cafe as I finde it of record, and as it nuy be gathered in 
oar books. The archbifhop of York was in poiTeflion of ;>rifage 
of wines in the port of Hull, and in the raigne of £. s. in the 
time of John archbilhop, the fame franchife was feifed into the 
kings hands ; after the deceafe of John archbifiiop, William arch- 
' bi(hop his fuccefibr faed in parliament in the raigne of £. 3. by peti* 
tion of righ^to be reftored to the faid franchife; and afterward by 
parliament the petitioner was reilored to the pofleffion of the faid fran- 
chi/e, and by the fame award it was adjudged that the faid William 
archbifhop the petitioner (hould anfwer the king, when and where 
he plea fed ; ana the like award was made upon the petition of the 
faid William archbifhop in the parliament the morrow after tho 
feaft of S. Catherine in the fourth yeare of the fame king ; where* 
* upon the king brought a writ of fuo^ tvammto againu the faid 
William, archbilhop returnable in the court of common pleas, to 
know by what warrant he claimed to have prifage of wines in th« 
port of Hall ; Parning that famous ferjant (who after was chiefe 
juftice, and after that lord treafurer of England, and lafUy lord 
chauncellor of England) of councell with the archbifliop, pleaded 
to the jurifdi6lion of the court, and demanded judgement, if the 
archbifhop ought to make any anfwer there, for that king Ed- 
nvard, grandfather of £. 3. made a (latute (intending this flatute 
of 1-8 £. I.) which provided, that the pleas of quo 'warranto fhould 
be pleaded before juftices in eyre in the counties, and that it was 
ordained by a ftatute made in the time of king E. 3. at hi&parlia* 
ment at Northampton (which was in 2 E. 3.) that by a writ under 
the great, or privy feale, no diflurbance fi^ould be that common 
right fhonld not be done to all, and wee intend not (faith hee) 
that againfl the faid ftatute, which is a law common to all, that wee 
ought to anfwer in this court. The matter concerning this zGt of 
18 £. I. was not denied, but fir William Herle chiefe juitice, that 
gave the rule, relying upon the award in parliament, that the 
archbifhop fhould anfwer the king when and where hee would, 
and there it is faid, that the award of parliament was the higheft 
law that could bee, and thereupon ferjant Parning anfwered over. 

Now when juftices in eyre ceafed, then this branch for the eafe 
of the fubje^, and for favin? of their cofts, charges, and expences, 
loft his efte6t, for with juftices of eyre this branch lived, and with 
fhem it died. 

Some have fuppofed that Henry the fecond, did iirft inftitute 
juftices in eyre, whereof one faith, Jufiiciarii itinerantes conftituti 
per H. z, I . ^i di<vifit regnttm fuum in fix partes^ per quarwn Jin- 
fulas trts jufticiarios itinerantes confiituit ; and they likewife agree, 
auodhoc inftitutu^/ub fdnvardo 3. e'vanuit. 

Wherein how men qtherwife learned, but not fkilfuU in legall 
antiquities have miftaken both thefe points, we ftiall in a word or 
two fatisfie the learned reader. 

Thefe juftices itinerants, were alfo called perlii/trantesi they were 
£rft inftituted addil^ti^s amfut0ndfis^^t(idjkk4it9nm hborHf/ump^ 
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Miner, €•» It appeareth by the Mirror^ who had feene the old rolFs in the 

4 15* nugnes of ancient (cings, and namely of king Alfred, and wrote 

of the lawes from the time of king Arthur, who faith, ^uf aun^ 
Bra€t I. j. fo. dintmttit fokUni Lsrcyts en pnper perjoni erur de pedis in paits pur 
J^*- *?5» *'^- imquinr, oier it ttrmimr Its picbts, it pur redrejfgr de tarts^ it ctux qiaux , 
aL Ftett i.*iJ* ^fi^ ^y ^^^^^ ^« tielx. iirts des pirfotul trefpaffes faitx inuuti r/- 
€.s^&c.'ft£/3« juttw/ al judgimitU de Dieu, Ei puis pur multiplication de peches ne 
S7* 4 E. 3. 41. pwrromi tiiy ies reyes touts fairi per eux mefntis et pur ce^ il% en*voteront 
i Ej 3. 55. Uur eommijffarits, que font ore^ appils juftias errants^ fuM noiuH powir 

?2g^* ^'^i*. di oiir it terminer mti per/bnei tre/paffe /or/jue pur chofo atsaim, i$ 
496! 14 H. 7« *^^' tirmim in U darrmne ein ou puis /ait (which agreeth with our 
azTi^H. 7. ^ books) and further (aith, Eftoiet auncient ordeim qui ks royes per mix^ 
ou per lour chief o juftias^ on pir ju/iices generals a touts pleas oier ei 
Mirror, c. 4. tffrmimit irraffenH Jt 7. «w, in 7. ans per rny touts countiis pur receiver 
f Jyc^^ ^** ^' ^^' '* /«/iyi^/rr/ affgnes, des coroners de injuiriis, des Meators^ 
ci. sfs'i.^The '' 'ffifowntSy di hundrid^Sf di 6ailiis, et de touts JlneJcJbals, Ije. And 
\ookM aboveW, *g^t Cbefewe paiit f^it deftre garnii per 40. Jours per generail 
«^ fiipn^ jimmoms, {5r« AH which agreeth with our books ; and after he 

fiiith/ Ahstfiom ifi ^m juftias it lour mimfiers, quo occient U gent per 
faux judgment p mfont diftnints od fin di mtris homicides, fue fift If 
wof jilfred quo fift pender 44. juftices in un anne tant come bomicide» 
fur lour faux judgtmexts : and there he nameth thofe corrupt juf- 
tices, wMch b to be iniowled of juftices itinerant, foe there were 
90t fo many reiident. 

And the inAitntion of juftices itinerant, and the circuit of jaf* 

ticci in the countries had his ground from holy fcripture, for there 

t Stm* c. TV it is laid, JucUcahat quofui Samuil Ifreulim cunSlis diiius vita fn*e» 

^^ '^^ // i^at pirftnguks annos circuiins Biihil, it Galgala, et Mafpbatti ; it 

judicahat Ifroileminfupradi^s locispnvertebaturqui in Raausthai iii 

onim irat domsu ejus, tt ikijudicahat Ifracltm. 

As to the fecond point, tliat juftices in eyre (hoold ceafe in the 

jaigne of Edward the third, they have not onely erred infonte, but 

in fine alio, for they ceafed not in the laigne of king Edward the 

third, for it is enabled by aA of parliament after that kings raigne,. 

(in refpe^ of the troobles and foreine affaires) that no tyj^i 

[ 499 } flionlid be holden during two yeers; and after in k6R. 2. that no 

JloL Parliam. eyre (hodd be hokien till the next parliament ; but thus mnch in 

an. 6R. s< a cafe fo evident (hall fuifice. We hare added thus much, not of 

an. 35. i6R.% curiofity, nor of a fpirtt ef contradi£tion, but for two refpe^s ; the 

^ * «ne, that when omr hiftorians do meddle with any legal! point, or 

matter concerning the law, we would advife them, that they would 

before they write, confult with thofe that be learned, and apprifect 

in the laws of this realm : the other, that truth might be manitelled,^ 

and prevail. 

But hereof more largely fliall be fpoken La the ueatife conQcrainR 
^ jorifdidioii of courta, ' . ^ 



STATUT^ 



Cap, I, 



Weftm. 



50CI 



STATUT. DE WESTMINSTER 3- 

Editum Anno 1 8 Edw. i . Ad Parliamentum 
poft Feftum Hil. et Pafchae. 

In the ParUoHtent Roll it is intitule J^ 
Statutum Regis de Terris vendendis et einendis. 

r;* is called the ftaHite of Wefttn. 3. becaufe two notable par- i part of ^ f 

liaments had been before holden at Weflminfler, the one called ftiMte^fcA.^ 

Weftm. I. and the other called Wetfm. *. In rcfpefik whereof, *^ 
and of the excellencie of it, this parliajnenc being hcddea at We&- 
miBiler* is called Weil/n. 3. 
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^V I A emptnres terrarum{i) it //- 
^'^^nmuntor^ de ftedis magtmtum 
4t aliorum domnorum in pyajiuUcium 
mnrundemf temporibus retroa£fis^ mul" 
Miens in fetdis fuis funt ingreffi^ 
quihus lihire tenmtes torundem mag^ 
natum et alter um terras et ten* fua 
vendideruntj tenend* infeod^ fihi et 
baredil\us Juts de feoffatoribus [ct hae- 
redlbusj fuis^ et non de capitalibus 
dom* feodcfumy per quod iidem capi tales 
domini efchaet^Sy maritagia^ et cuf- 
todias terrartm et tenement* de feodis 
ftiis exijlentium fapius amiferunt: 
quod quidem eifdem magnatibtis et aliis 
dominis quam plurimum durum et dif- 
ficile, videbaturj et [ficj in hoc cafu 
4xheredatio mantfejia. Dominus rest 
in parlianunto Juo apud Wejimon* pofi 
Pajch, anno regnijui 18. videlicet in 
quindena San^i Joban. Bapt. ad in^ 
Jlantiam magnatum regnijui'^ concejjit^ 
providity et Jlattuty quod de catero li" 
£eat unicuique libero homini (4), ter^ 
ras fuaSy'jeu tenementa ftuiyjeu par^- 
tern inde ad^vohmtatem Juam (2) 
vender e ('j), ita tamen quod feoffatus 
Uneat terram illam^ fiu Unmnt* il- 

lud 



PORASMUCH as purdiafers of 
lands and tenements of the fees 
of great men and other lords, have 
many times heretofore entered into 
their fees, to die prejudice of the 
lords, to whom the freeholders -of 
fitch great men have fold their lands 
arid' tenements to be holden in fee 
of their feoffors, and not of the 
chief lords of the fees, whereby the 
fame chief lords have many times loft 
their efcheats, marriages, and ward- 
fhips of lands and tenements belong- 
ing to their fees ; which thing feem* 
ed very hard and extream unto thofe 
lords and other great men, and more- 
over in this cafe manifefl dilberitances 
Our lord the king, in his parliament 
at Weftminfter, after Eafter, the 
eighteenth year of his reign, that is 
to wit, in the quinzime of paint John 
Baptift, at the inftance of the great 
men of the realm, granted^ provided, 
and ordained, that from henceJDrth 
it fhall be lawfuU to every freeman 
to fell at his own pleafure his lands 
and tenements, or part of them, fo 
that tbQ feoffee ihall hold the (ame 

Jands 



ioct 



Weftm. 3* 



Cip. |i 



tud di capitali domino (6) feodi ittius 
is) P^^ eadem fervltia et confuetudines 
(8), per qua feoffator Juui ilia prius 
tenuit (7). 



lands or tenements of the chief lord 
of the fame fee, by fuch fervicc 
and cuftoms . as his feoffbl held 
beforci 
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(i AoU^ X06. Fits. ATOwry^ io8« 185. 255. 1% Gar. «• c 24.) 

(i) ^ia tmptores terrMrum, Wr.] The caufe of the Inaking of 
this ftatuce> appeareth by the preamble, and by that which bith 
been faid upon the expofltion of* the ]2. chapter of the ftatute of^ 
Magna Charta; where alfo the prineipall parts of thia a^ are ex* 
plained, yet fome things are thereunto neceflarily to be added. 

At the common law, if A. had made a feoffment in fee to B* 
rtddend* inde^ five tinend* de/e et h<eredihiu fiiis perh^dt pro omnihue 
J'erifitiii, etfac* capitalihus dominis feodi pro prtediS* A. it baredibus 
Juts omnia /er*uitia dehita^ ^c. 

In this cafe by the iirft reddend* or tenend* the land had been 
holden of the feottor, and all the fervices due (hall be done to him ; 
for to do fervice for a man> is to do it to him ; qui pro me aliquid 
facit^ mibifecijfe videtur» 

If the tenant had made a feoffment in fee before this ftatute ge-^ 
nerally, without refervation of any tenure* the feoffee (honld have 
holden of the feoffor, as he had held over; for eJkample, if he had 
holden by knights fervice, the feoffee by creation of law had holden 
by knights fervice of the feoffor, in refpeft of the tenure over by 
him ; and therefore if the lord had confirmed the eflate of the 
feoffor, «/«:. the mefne, to hold by fealty onely (which was fbcage) 
the tenure between the tenant and the feoffor fhould be focage alfo, 
becaufe the tenure created by law followeth the tenure> in refped 
whereof it was created. 

(2) ^uod de catero liceat unicuique liber bomini, terras fiuu, fiu 
tenementafuayfeu partem inde ad njoluntatem Juam <venderen'\ By the 
common law, the tenant might have made a feoffment in fee of the 
whole tenancie to be holden of the chief lord ; but notwithftanding 
the lord might, durine the life of the feoffor, take him for his te* 
nant, and avow upon him (in refpe^ of the former fealty, fervice, 
and privity) albeit the feoffee gave notice, and tendred him all 
the arrerages, which now this flatute hath altred. 

See the expofitioh upon the 32. chapter of Magna Charta. 

(3) yeudert.'\ Is here not onely taken for 1 fale, but for any 
alienation by gift, feoffment^ fine, or otherwife : but fale was the 
znoft common affarance. 

(4) Libero bomini.] 1. Liiere temnti; to every free-holder« 
Hereby are excluded not onely nati'vi, "hut alfo natin;} tettentes, 
copy-holders, or tenants at will, according to the cuilome of the 
xnannour. 

(5) Ita tamen quod feoffaius teneat terram illam, Jeu tenemen tu m 
illud de capitidi domino feodi illius.] The generall words of this aft 
take not away neceffary incidents, as that the feoffee of all, or of 
part, fhall give notice, and tender the arrerages before the lord 
ihall be compelled to avow uppn him : neither do thefe* or the 
former words [de aetero liceat'] take away the fine for licenfe of 
alienation, &c. of lands holden of the king im capite^ for that be« 
longeth to the king by the (aid ftatttte of Magna Charta. See 
fldagoa Charta, cap. 32, 

Thefe 



Cap. r. Weftm. 3. ^01 

Thcfc gcncrall words have a tacite exception, <viz, unlefTc all a? fi» 8. itfi, 
the lords mediate and immediate do aflcnt thereunto ; for, quilfbet ^^* *• Avowif 
rtnunciare poteft bcnefic* juris pro fe introdu^** ,5' 

(6) Capitalis {ium:nuf.'\ Is here taken for the ne^t immediate 
lord, and fo by degrees upward to every lord paramount, albeit 

• the aft fpeaketh in the fingular number : and it is to be known, 
that all the lands and tenements in England are holden either Me- 
diately or immediately of the king, and therefore he is fummui do* 

minus fnpra omnes, * 33 H. 6. ^ 

• If the king be lord, A. mefne, C. mefne, and tenant, the tc- W'^' ?*3- 

nancie commeth to the hands of the king by forfeiture or convey- ^5 £ ^" ^g 

ance, the king granteth the lands to another in fee [tenend^ dt capi- tion 19. lib! ^ 

tali domino p€r /ervitia debita^ et confiteta] f this grant (hall revive fo^«5» 6. 

«ot oncly the immediate tenure of C. but of A. and of the king S»j;John MoYjm 

alfo, albeit the tenend' de capitali dimino be in the fingular number foi ,!'o'*'"*^'**' 

(as here the ftatutc fpeaketh) yet is it as much as capitalibus Bewlie. cafL'* 

dominus. t [ 502 1 

(7 ) Ptr eadem fer<vitia €t con/uitudines^ per qua feoffator fiats ilia 

frius tenuit,] A. holdcth lands by -knights fcrvice, and givech the aE.^. Avowry 
fame to-B, in uil, 10 hold of him in focage; B. maketh a feofP- 'J^^- >oE.3.a6. 
jnenj in fee, the feoffee fhall not hold of the lord in focage, as the 31E f^*r« 
feoffor held, but by knights fcrvice, as A. the donor held: for by ii6."4;i e*3.-«. 
the feoffment the reverfion in fee holden by knights fervice is 1H.5. 5E.4!$. 
drawn out of the donor, and paffcth to the feoffee; and the feoffee '5 £.4- n* 
in this cafe cannot hold of the donor: and this cafe is not againft "^'^ ^^^.''«* »» 
the letter of the law, but within the intent and meaning thereof; bTy" w caf/"^ 
/or the meaning of this law was, that the feofi«e fliould hold of the Per car' whickX 
lord, as the feoffor did when the feoffee held of the fame lord; and heard ana «b* 
this ad was made for the advantage of the lords ; and therefore ^^^^^^ 
mconftruaion the feoffee fliall hold, not as the feoffor, but as the 
donor held. 

Jf the hiifband feifed of land in the right of his wife make a 
feoffment in fee, the feoffee (hall hold as the wife held, for the 
in]A)and had nothing but in her right. 

AMb if the tenant that holds by priority make a feoffment in fee* 
the feoffee (hail not hold by priority ; for this ad faith, per eadem 
Jtr*uiiia^ by the fame fervices, and not according to every collateral! 
quality. 

If tenant in frank almoign alien in fee, that feoffee (hall not hold i . part of ttelih. 
of the lord per eadem fer^itia, albeit he be a man of the church; ft''c»^"> ^«^- 
but he (hall hold of the lord by fealty onely : for by the (irft words '39* Lib 9. foL 
of this aft he (hall hold of the lord, but he cannot hold of the Cws «!?' 
lord per eadem /er^uitia, becaufe it is again(l the nature of the tenure 
in frank almoign, to hold of any but of the donor or his heirs ; 
and generall words of an aa (hall not be uken to work any 
thing againll the nature of the thing, or the rule of laM^; but he 
ihall hold by fealty onely, which was as free a tenure, and as neer 
to the former, as can be, and therefore by conftrudlion [eadem /er» 
vitia] the fame fervices fhall be taken as neer the fame fervices as 
may be. 

And thii aa extendeth to lands holden by fee fearm. 45 B. 3. 15, k. 

(8) Confuitudines.'] Is here taken for fervices, as in the writ de Mag. Chart. 
€9»fuetudinihus et fer^vitiis^ and not for cuftomes. cap. 30. verb. 

li the mefne rcieife to the tenant, the tenant ihall hold per C<>"^«"^ 
udm/ervitia tf f^^/kitudina, as the mefne did;, and fo if jhe ". 3^8 AirTr. 

tenant % £. 4. 6. 
7 £, 4. u. 
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tttOLtt fnfeoCe tHe mefne, the ihefne (hall hold fir ioikm/ervitm, M 
lie did before: and fo it is if the teoantie come to the mefnalty by 
a6l in law, as by efcheat or defcent, the mefne (hall hold per eadem 
Jitvitia C9nfiittudimeif as he held before | for albeit the tenUre be- 
tween the tenant and the mefne in thefe cafes be extin&, yet the 
feigniory paramount, which alfo was ifliiing oot of the tenancies 
temaineth iUlh 
ioAir.pbft9» If there be lord mefne» ttefne, and tenant^ and the firit mefne 
W. s. cap. Q. dyeth withoat heir, and the roefnalty efcheat to the fecond mefne j 
te cafe de For* ^^ \{ i!l^t mefne grant the mefnalty to the mefne» the mefnalty that 
J« §«»• which is neereft to tile tenancie doth drown the moxt remote mef- 

nalty, and the tenant (hall hold pir iadimfimjiiia §t cenfuitudimt^ 
as he held before: but the fecond mefne (hall hold of the lord para- 
mount ptr HuUm/ervitia ti cm^uitudines^ as he held before th^ ex^^ 
tinguiihment of his mefnalty i\it the caufe afofc&id* 
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JR^fi partem aliquant earundem A ND if he (ell any part of fuch 

*^ terrarum^ feu ienemenUrum alt-- lands or tenements to any, the 

iui ViTididerity feoffatus tllam teneat feofFee fhall immediately bold it of 

immediate de capital! domino {i)j et the chief lord, and fliall be forthwith 

mteretur Jlatim de fervitiis quantum charged with the fervices, for (b 

fertineat five pertimj^e debet eidtm ca^ much as pertaineth, or ought to per« 

fitaS Jcmno pro particula ilia (2) tain to the (aid chief lord for the fame 

jecundum quantitatem terra (3) feu parcel, according to the quantity of 

tetCfic vendif. Etfie in hoe cafu de-^ the land or tenement (b (old. And 

eidat eapitali domino ipfa pars fervitii fo in this cafe the fame part of the 

per manus feoffati capiendo ^ ex quo fervice (hall remain to the lord, to be 

/eoffatus debit eidem eapitali domino taken by the hands of the feoflFee, for 

juxta quantitatem terra feu ten* ven^ the which he ought to be attendant 

diti^ de particula illius fervitii fie de^ and anfwerable to the fame chief 

iitj effe intendens et nfpondins. lord, according to the quantity of the 

land or tenement fold for tht parcel 
of the fervice Co due. 

(Dyer, S99. Fits. Atowry, loi* xoS. ai3. Fits. Harriot, i« Brow Tenviti, a. 65. € Rep* I* 
t Rep. 105. 17 H. S« f. a6. 40 £d. 3, f. 40.). 

(1) Fioffatus illepartim illam teneat immediate de a^itali dondno 
ft^HtS. tennree pro particula ilia.] [Particula ilia] is nnderftood of a part in feve- 
Br»64* 17 B. 3. ndty, and not in common, and therefore it is holden that if the 
'^* tenant make a feofiement in fee of the moity^ or third part, &c« of 

the tenancy, that foch a feoffee is not within the purview of this 

Hatate ; for a moity or a third part, 5cc. pro mdivijb it not partiaJa, 

for that word implieth a part in feveralty. 
17 B. 3« IS* And this branch by reafbn of this word [fhfatns] is imderf(ood 

when part of the tenancy piravaili is aliened, and not when part of 

the mefnalty. 
Lib.6.f.i.Bni- (2) Pro particula ilia.] Is nnderftood of fervices divifible and 
Ttf\^^.!^ tpportionaUe, and not gf entire fervicfb be ihqr «i»wll or net 

». to. 1051 XOOt ^^ ' ^i>«f 11, 
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knnuall, whereof you fhall read e notable iratter, when entire fcr- 
Vlces by alienation of part (hall be muUiplieJ, and when not^ and 
what fcrviccs (hall be e;ciinft by the purchat'c of part by the lord, 
and what rcmaine, and what (hall be apportioricd, in Bruertons 
tafe in the fixt part of the reports, and in Talbots cafe in the* eight 
part. 

Alfo when the lord purchafeth part, he fliall hold that part pro 
jfariicitla of the lord paramount by the purview of this ftatute. 

(3) SecunJum quantitatem ttmeJ] The ftatute doth ordain that 
the feoffee of part fliall hold pro particv.la of the lord, but it is nc- 
ce^ary to be known how the fame fhall be apportioned: for parum 
froficitfcire qurd fieri debet, Ji non cognofcat^ quo modo fit fa^urum t 
therefore admit that there be lord and tenant of twenty acres of 
land by fealty, and x s. rent, the lord doth purchafe two acres, and 
taking the rent to be apportioned according to the quantity of the 
land doth d flrain for ix s. and the tenant makcth rcfcous, the lord 
brings his affife, the tenant pleads nul tort, the recognitors of the 
idlfe (hall extend the land according to the value, and not 
according to the quantity, and that the lord ought upon the true 
Valuation of the faid two acres fo p'urchafed to have but viij. s« 
vi. d. 

In this cafe, albeit the plaintiffe did miftake the juft relidue Upon 
the apportionment, yet fhall he recover fo much as is found by the 
jury to be due; for it were too hard, and a caufe of multiplication 
bf fuics, and againft the meaning of the makers of this acl, that the 
lord fhould be driven in his aflife or avowry, &c. to hit the juft 
fumme due upon the apportionment, but though he demand more, 
yet (hall he recover bat that juft fumme which is implied in thefe 
words, fecundum quantitatem terr^e^ i. fecundum quantitatem 'valoris 
urrtr : but if he demand lefle in that adlion, he fliall not recover 
the greater. 

Andfo it is, if a man make a leafe for yeares referving a rent, if 
he grauntaway part of the reverfion, the rent (hall be apportioned 
by the common law, and albeit the grauhtec of part demand or 
ciaime more in his adlion of debt, or avowry then is due* yet (hall 
he recover fo much as the jury (hall finde upon a juft apportion- 
ment to be due, againft a fudden opinion reported by ferjant fiend- 
toes, Hil. 6 & 7 E. 6. that the rent in that cafe ftiould not be ap-- 
portioned, but loft; but the law hath been often adjudged to the 
contrary for foure reafons: 

J , For that it is a rent fervice* and not a bare contraft, and rent 
fcrvices were apportionable at the common kw. 

2. It is incident to the reverfion, which is feverable, et accejforjum 
fiqmtur hoturam ftti principalii* 

3. The rent, being a rent fervice, is feverable by recovery of part^ 
in an adion of wafte, or upon furrender in part« 

4^ Laftly, it is a |enerali cafe, and fpeeially in cafe of wils, wliicK 
many times are void for a third part. 

And where the cafe hath been put of alefTee for yeares, the fame 
law holdeth in the cafe of a leafe for life, whereupon a rent is re- 
ferved, for the apportionment of the rent, wfaereoy it appeareth^ 
that there was an apportionment at the comihon l^sv, fro par ticu/d 
ftcundum quantitatem valorise (^r. for to none of thefe cafes our ad 
tdoth extend untQ* 



Talbots cafe. 
Firft part of the 
lnf:itur. § 222* 
verbo annual. 
Wherciinto yoa 
may adde for 
the cafe of fuit* 
fctvice. Mich, 
iSK.l.inBanctt 
Rot. 132. Ro. 
Lutrerels cafe. 
12 £. 4. 16. 
6 H. 7. 7. 
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Pafch. 39 El. 
Rot. 233. coram 
Rege inter Col- 
lins & Harding. 
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Com muni Baa- 
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& Moile. rr.43. 
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Cap. 3- 



CAP. III. 



tr Tfcienduttt eft quod per pradkias 

'^^ venditiones feu emptiones terra- 

rum feu Un\ aut partis alicujus earun^ 

deni nullo modo pofj'unt terra feu ten" 

ilia in parte vel in toto ad manum 

tnortuam devenire^ arte vel ingenioy 

contra formamjiatuti fuper hoc dudum 

iditi { I )• Etfciendum eji quod ijiud 

Jiatuf tenet locum de terris venditis 

Unend* in feodo Jimplici (2) tantum^ 

Et quodfe extendit ad tempus futu^ 

rum. Et incitiet locum ten ere ad 

fejlum SanSfi Andrea apoftoli proxim' 

futur* anno regni regis £. fiUi regis 

Hi xviii^ 



»2Aflr.42. 
3Air. 18. 4H. 

6. 20. 1 1 H. 8. 
dS. Kelwey. 

* [ 505 ] 
11^3.3. 4. H.6, 
ap. 2I» 2Z. 

20 £. 3* 
avowry 131* 

io E. 3. ubi fo- 
pra. 38 E. 3. 7. 
4 H. 6. 20. 
21, &c. 
Lib. 2. fo. 92. 
Binghams cafe, 
tib. 3. fol. 8. 
Heydoos cafc« 



A N D it IS to he unJerftood, that 
by the faid fales or purchafes of 
lands or tenements, or any parcels of 
them, fucli laiids or tenements ihall 
in no wife come into mortmain, ei- 
ther in part or in whole, neither by 
policy ne craft, contrary to the form 
of the ftatute made thereupon of late. 
And it IS to wit, that this ftatute ex- 
tendeth but only to lauds holden in 
fce-fimple; and that it extendeth to 
the time coming, and it (hall begirt 
to take cffcA at the feaft of Saint 
Andrew the apoftle next coming# 
Given the eighteenth year of the 
reign of king Edward, fon to king 
Henry. 

(^ H. 3. ftat. 1. c. 32.) 

(1) jid manum mortuam de<venire^ arte <vtt in^nio^ cOiiraformarri 
ftatuti fuper hoc dudum edit\} This is underftood of the llatuie /^ 

7 £. I, de religiojist and by this branch that ad is in no fort im- 
peached by this, but ftandeth in full force: and note the manner of 
laving of former (latutes in auncient times by generall words, which 
is the fureft way. 

(2) In feodo Jimplici. Arid therefore if tenant for life graunt his 
eflate in leverall parts to fevcrall pcrfons, yet may the leflbr dif- 
train for the whole • rent in every part, for this ad extendeth onely 
to tenants in fce-iimple« 

But yet tenant for life, and tenant in taile are not wholly excluded 
by force of thcfe words [in feodb fimpUci] out of this ftatute, fbf 
where the whole fce-fimple pafleth out of the feoffor, there this aft 
extendeth to eftates for life and in taile ; as if an eftate for life or 
in talle be made of land, the remainder in fee, there then tenant 
for life or in taile ihall hold de capitali domino by force of this 
ait, but otherwife it i% when a reverfion remaineth in the donor 
or leifor. 

For if a man at this day make a gift in taile, tenend* de capita-^ 
lihus dominis feodi, l^c. tbeie words are void> and ht ihall hold oif 
the donor; 
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STATUTUM DE jUDAISMO. 

Ad I^arliamentum tentum poft Feftum Sanfti Hilarii> et poft 
Pafch', anno 18 E. i. 



JD UR ceo que k roy ad vieu que muJts des males et dtjherifons des proles homr» 
defa terrefont avenus per les ufurers que Us yewes ont fait en arere^ tt 
>que muits des peches ent ount furs de ceoy rrufque luy et fes aum* eyent ent gran I 
pren de la Jewrte tout en ceo en arerey ?nerit pur quant en le honor de Dieu ' 
pur le common pren del people ordein le roy et ejiablie que nul Jew deformes .*: • 
pri/i rien a ufury fur les terres rents ne fur autres chofes^ et que nul ufury ne 
curge * de S. Edward pfocheinment paffe en avant^ mes que les covenants avtint 
faitsfoient tenus fave que les ufurers mes ceffent f- 

* Th»t is from the it^^ of S. Edw. aczt befoit pafled^ which is the \% day of March. 

By the piramble hereof, two fereat mifchiefes did follow before 
the making of this (btuce upon Jcwifh ufury ; now the difficulty 
was how the fame fliould be remedied. I'he mifchiefes were 
thefc : 

1. The evils and dilherilbns of the good men of the land. 

2. That many of the fins or offences of the real me had rifeh 
and been committed by reafon thereof, to the great difhohor of Al- 
mighty God. 

The difficulty how to ap^ly a remedy, was, confidcring what 
great yearly revenue the king had by the ufury of the Jewes, and 
how ncceflary it was that the king (hould bee fupplicd with treafure; 
what benefit the cr^wne had before the making of this aft appcar- 
cih by former records; as take one for many: from the 17 of De- Rot. PAt-nt an- 
ccmber in the 50 yearc of H. 3. untill the Tuefday in (hrovetide no^E. 1. m. 14. 
the fecond yeare of Edward the firft, which was about feaven yeares, YJT.^^' ^'^■'J'* 
the crowne had foare hundred and twenty thoafand pounds die. Mmcot^Jm 
fifteene (hillings and fcure pence i//? exit thus Judaifmi\ at what time 
the ounce of filver was but xx d. and now it is more then treble fo 
macb, fo as the recitall of the preamble is true, Mefque luy et fes 
auncefires eyent ent ground pren de la Je^ojrie, 

Many provifions were made both by this king and others, fome [ 507 ] 
time they were banifhed, but their cruell ufury continued; and Tempore K.i. 
ibon after they returned, and for refpeft of lucre and gain, king Vcc-Mag.Cha r: 
John ia the fecond yeer of his raign granted unto them large li- Qja/^'foh^,' 

3I 2 bcrties nu.49.53. isi . 

t \Tbis appears to he little more than the preamble oftheAatute entitled " Stattff^ j 
de Judaifino^^ which is given at length in the hcok quoted by lord Coke in the margin. 
Vet, Mag, Chart, from whence it it tranfcriM in the appendix to Knffheads fatut.s 
' thoje 0/ uttcertaine time.] 
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3. Dorf.clauf. bcrties and priviledges, whereby the mifchiefs rchcarfcd in this ad 
m. 27. Dor i. Fat. without mcafu re multiplycd. 

55 . 3. ro. 10. Q^j. p^^j^. j.j^^g g^,^,^ -^ ^^^ j^.^ father H. 3. before him, fought 

by divers acls and ordinances to ufe fome mean and moderaiioo 

herein, but in the end it was found, that there was no mean in 

Rot.2£.i.in. I. mifchicf, and as Seneca faith, Res j^r^ftda ftuha eft Htquitia mthius. 

3.5. Rocclauf." ^„jj therefore king E. i. as this aft "faith, in tii^; honour of God, 

X-. i6r»VRo'c. ^"^ ^^^ ^^ common profit of his people, without all refped (in 

FaL 3E. 1*. m. fefpeil of thefe) of the filling of his own coffers, did ordain, that no 

36. & 17, Dorf. Jew from thenceforth (hould make any bargain, or contraft for 

ciaur.7£.i.m.6. ufury, nor upon any former cor^tratl (hould take any ufury, from 

tlie fcaft of Saint Edward then lall pall j fo in effedl all J ewiih ufury 

was forbidden. 

Mattb. Paris, The king of France, anno Domini 1253. 37 ^- 3« bapiihed oat 

p«g. 83J. . of France all the Jews perpt'tually, fjving merchants, and fuch a« 

fhottld get their living by the woik of their lian^ls; but Toon after 

they returned again. 

This law ft ruck at the root of this pefliJeirt weed, for hereby ufary 

itfelf was forbidden; and thereupon the crucll jews thirfling after 

wicked gain, to the number of 15060, departed Out of this pealm 

into forein parts, where they mijjht ofc thcjr Jewiih trade of 

ufury, and from tljat time that ration never returned again into 

this realm. 

Moll. ft>l.a85. Some arc of opinion, (and fo it is faiJ in fome of otir hidories) 

Walf.hypod.72. that it was decreed by authority of parliament, that the ulurious 

Dunil^'le.^'*'"' J^^* ^°"^^ ^^ banifh'ed out of the realm ; but the truth is, that 

Banifli th^'tradc, ^^^^"^ ufury was banithed by this adl of parliament, and that was the 

and banifli die caufe that they banifhcd themCelves into forein coiHitries, where 

tradefman. they might live by their ufury; and for that they were oJioup 

b'^A d*1f' ***^ both to God and roan, that they might pafle out of the realm in 

Tews, tnd yet f^^"5Jy» thev made petition to the king, that a certain day might 

iicy returned, ^^ prefixed to them to depart the realm, to the end that they might 

but no king ba- have the kings writ to his (berifcs for their fafe condud, and that 

^^f^^^^t^ no injury, moleftation, damage, or grievance be offered to them in 

ufury before. ^^ mean time: one of which writs we will tranfcribe : 

Rot.clauf. i8E« Rex *vic. G. Cum Judicis regui ntftri um-verjis certum tempus pre- 

1; "™" ?• ''^ J."'i'- fixerimus a regno illo transfntandi^ nolentes quod ip^ per minijlros nojiros^ 

to other coun- ^i^ut alios qutjcunqy aliter quam fieri. confue<uit^ imUbite pertredentur : 

ties, and inticu- tibi pneclpimus quod per totam bali<vam tuam puhlice procLwsari, et fir~ 

led, Dt JudaU miter inbiberi facias^ tie quis eis infea iempus pradulum^ injtarioMt 

reftm Anglic cx^ moUftiam, damnum inferat,/eu grwvamen, Et cum contingat ip/os cum 

S^K i' cataiUs Juis, ^ qua sis cottcejfimui, *uer/us partes London, cau/a trans/re* 

tatioms /u^tf dirigere greffus fnos, falitum et Jecurum condudum eis 

haiicre facias fumptibtis eorundetn, Provi/a quod Judai pradidi ante 

recejjiim fuum n^adia cbrijHanorum qua penes fe babent, illis qttorum 

fuerintyfi ea acqmetare *veiuerint, reftituant, ut teiuntur. Tefie rege 

apud IVeftm. 18 die Julii, anno 18 E, 1. 

Parliam.iSfe. f. This ftatute de Judai/mo was made at the parliament poft/eftmm 

poft feaum HH. Hilarii, anno 1 S £. I < At which parliament the king h^ a weentb 

^k^*K*' V granted to him pro expulfione Jmdaorum. And this writ w^s granted 

* mcnt the ftat. of *" J"^X following, the king beginning his raign, Novemb. 16. for 

W. 3, dt quia ^^^ parliament knew, that oy banifhing of »ufury, the Jews would 

eif!f>tores terra- not remain. And thus this noble king t)y this means baniflied for 

fufn was made, ever thefe infidell ufurious Jews; the number of which Jews thu5 

Vaniihfdj was fifteen thou£ind and threefcore* 

But 



Statutum de Judaifmo. "fS^ 

But lucre and gain, which king John had, and cxpcdled of the 
lofidell Jews, made him impiejudaljavei for to the end they fhoulcj 
cxercife the laws of their facrifices, (which they could not do 
without a priefthood) the king by his charter granted them tQ 
have one, &c. which, for the great rarity thereof, and for that we 
finde it not citlier in our books, or hillories, that we remember, 
wcwill rt:}iQ2j{^ in hac 'verha: 

Rex omnibus fidelihus fui 5^ et omnibus, et yudais^ et Anglis falutem, f 5^8 J 

Bciatis ncs concej/ijfe, et pra^finti chart a nojha ccnjirmaffe Jacobs Jud^eo ^o^; Chart, i* 

de Londonris prejlytero yud/torivn irefbyteratum omnium "Jud^eorum iotius ^^^^^ Johtn. 
Ml' 11 1 1 t J- ■ ■ j'L part. I. m. 2S. 

Angk^e, Habendum et tenendum, quam dtu *vixertt, Itbere ct quiet ey Chart. 171. This 

tt honorific e et iniegre, it a quod nemo oi Juper hoc moleftiam all quam, aut king had a moft 

gravamen iftferre prafumat. Sjhtare *voIumus et fir miter pr^cij>imus, troublcfom^ and 

quod eidem J acoho, quoad <vixerlt,prejhyteratum Jud^orum per tat am ^^'p^onojl^aWc 

Angliam garantetis, manuteneatis, et pacificc defendatis, Etfiquis ei ine aeainft hhn** 

fiiper eo forisfacere pr/tfiimpferit, id el fine dJatlone (fixlva nobis emenda for nit juft pu- 

ntfira) de forisfadura nojira emendari facialis tanquam dominico ^Jud/eo niflimcnt two 

ncfiro, qusmfpeciediter in fvrvitio nofiro retinuimus, Prohibemus etlam P^^nt enemies^ 

ne de all quo ad fig pertinent e ponatur in placitum, nlfi coram nobis aut J^^ ,^p"? 

toram capitah juftlclarlo no/fro, ficut charta regis Rlchardl fratris jjp ]£i*„g ^f 

n^firi tefiatur, Tefte S, Bathonievfi epi/copo, l^c. Dai* per man us France. And 

• H. Cantuarienfis archiepifcopi cahcdlkrii nofir>i apud Rothomagum 3 1 belidcs (whicn 

die JuUiy anno re^ni neflri prima. JJ^'* a^^k*' u'^^ 

Walter archbiOiop of Canterbttry, and dba^celor of England^ apdbve of W^^^ 
tern in Weftdercham in Norfolk, and brought up i>y Ranulph de baronagp aad 
•Glanvile chief jullice of England, founded the monaftery of Weft- fubjcas, and at 
dereham, premonfiratenfis ordinis. Fide Lib, de antiqultate Britanni- jl^* '*'* ***** * 
c^ ecclefi^y <ap. ^2. ' Htifeerpis p. 134.. worthy to be read and # h i^VftHM-i 
cbferved. ... . berti. * ^ 

At this parliament alto o( this troWe king- E. i. in the 18 yecr 
of his raien, another kinde of Jcvvs were feverely punifhed, 'viz, the 
judges of the kings bench, and of the common pleas, the barons of 
the cxchecjuer, and the juftices itinerants, except two, whom for 
(2ieir honour we will name (in memoria aterna eritjuftus) 'uiz, Sif 
John of Metingham chief juftice.of the common pleas, and Elias 
de Bekingh^m one of his companions, [qui pofiti fiuerunt infomace, 
£t prodlerunt atfrum :] for they had dealt uprightly in their places, 
and had nevor^ained their haRds with fordid bribery. But letus^ 
return to our naturall Jews. 

The richeft of thefe fppn after tKi5 parliament, by force of the 
idngs writ having im barked themfelves with their treafure in a 
tall (hip of great burthen, when the (liip was under fail, and gottea 
down the Thames towards the mouth of the river beyond Quin- 
boroQgh, the ma(ler of the (hip confederating with fome of the 
mariners, invented a ftratagem to deftroy them, and to bring the 
ikme to pafle, commanded to cafl: anchor, and rode at the fame 
till the 0iip at an ebbe lay on the dry. fands ; the mafter and his 
confederates, in further execution of their wicked plot, moved and 
inticed thofe rich Jews to walk with the mafter on land, for their 
recreation and prefervation of health, which they did: at lad, 
when the mailer nndexflood the tide to be coming in, he ftole away 
from them, and got liinuback to the ihip, whither he was, as ic 
was before plotted, drawn up by a cord ; the Jews made not 
fo much haile as he did, becaufe they knew not the danger, but 
<j/hen they perceived in whatperill they were in (that had fhewed^ 

3^3 «^^ 
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V 

no mercle to numbers that cryed to them) cryed to him foi; Mfii 
his wicked and prophane anfWer to them was, that /they oughji 
rather to cry to Mofes, by whofe conduft their fathers paSrd 
through the Red Sea, and that he was able to deliver them out of 
thofe raging flouds which now came in upon them : and within a 
a fhort fpace i wallowed up them all: the maftcr, and fuch other i« 
were confenting to this foul fad, were before tlic juflices itine- 
rants indi(5led, convifted of murthei*, and hanged. 
Chrnn. dc Dan- And hereby It appeareth, that divine ultion did follow thefe cniell 
^^ •'^''^ ? y^^ Jews, wicked and wretched men : for. the debts of cruelty are feldom 

K.r. coram!''* ""P^^^- 

j^lftlc Itincr! ^^ ^^^'^ ^^^^ ^4^^ ^ record i/e Priore de Bridlington^ the infor- 

«n. 18 E. 1. mafion or charge is not in the record, this oncly we finde: 

[ 509 ] Et quia prtsdidus prior ccgnofc it quod pr/cdiita ptcunia prred* jfud^to^ 

n. Parbtn. poft debchatur, <vix, 300/. nee ei folvebatur ante exilium Judaoi^um, l^ 

Wkh. apud • quicquid remanjit dc coram debitisy ant catallis in regno poft eorum exi^ 

- "e °"*Rot A. ^^""^ domino regi fuit ; cmjideratum eft quod dominus rex recuperet pe^ 

•^ N.'tc a good cuniam pra:d\ ^ d>Bum eft eidem priori quod non exeat <villa ant.'iua:j\ 

« xf:«»fUion upon domino tegi de prted^ pecutiafatisfaciat. Et re/pond^at Johannes archi^ 

Jjis. ifatutc. epifcopus Eborumj qu':a pr^ccpit dido priori folvere <vatett* Jua pra-dic" 

Whatoffi^Kc It tarn pecuniam in dscepucnem regis, contra • facr amentum ^ ftdc^ 

h to deceive the Utatemfuam domino regi dot am, &c. Idem in alio Rot. anno 22 E, I. 

iitngofanyof n /^ • * ..\ 

I. s forfeiturcf. J,,^* ,,./, ^ n- */• i-ii i- 

• For in doing The archbifliop confcCing the fame, was adjudged to be sn 

< f his fealty h* mi/ericordia regis, Jed idem dominus rex rejer*vat febi ipji taxationem^ 

is iwora. mifericorditc. 

This light touch we have given to this branch of this aft, to the 
^nd it may be a precedent and pattern in like cafes to apply the^ 
like remedy, and will leave the reader to perufe the refidue of 
this aft^ which is worthy to ^ read, and needeth not any ex^^ 
pofitioa. 
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(SS TJANT U hriefe anginal foit lie VV/'HEN the writ original is dc?, 

*^^Vjf/i prefence dcs parties devant. livered in prefcnce of the paur- 

h'jiices'i donques dira tin countour ( i ) ties before juftlces, a pleader (hall fajr 

ijp.nt: Sir jufticfy conge da:cord* (2) ; this, Sir juftice, conge, de accorderi 

ijjufiice dirroy que dirra ? i^'^)SirRo^ ,and the juftice fhall fay to him, What 

lirty et nofmera un des parties. Don^ faith lirR. and (hall name one of thc^ 

i^iics quant ih ferront agree de la fumme parties. Then, when they be agreed 

tic pccune (4) que eji dme al roy^ don» of the fum of money that rauft be 

'^ues dirra kjufticcy Cries la peace {sl* given to the king, then the juftice. 

Et ^ * ' ' flialj 
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Et puis dirra le countour^ IJJint qrte la 
peace ejl tiell^ a vous conge, que IFil- 
fiam et Alice fa feme, que cy font, re- 
cognifont (j) ie mannour de B. ove les 
appurtenances (8) contenus en le brief e 
(6)> f/ire droit du R. come cell' que il 
ad de lour done^ A, avr et tener a luy 
ft a fes heires, de TV. et Alice, et les 
heires A, come en riemefne, r^nt, feign iorr 
ries, courts, plees (g)ypt*rL hafs, gardes, 
manages, reliejes, efcheais, fnolins, 
avowfoTis de efglifes^ et touts outers 
franc hifes, et frank e cufiomes a! avant" 
dits manours apperteignani, nndant 
per a N, etfcs heires, chiefes figniours 
de fer,fervice due^et cujlomes pUr touts 
fervicesn Et fait affavoir, que order 
^e ley ne fuffi'^ mye, que final accorde 
fait lev e en la court le roy [10) Jans 
hriefe original ( 1 1 )^ et ceo a tout le 
/Hi ins devant iv.jujlicesxn bank (l2)> 
ou en eyre, et non pas aillpurs (13)5 et 
^n prefence des parties ncfmcs en brief e 
(14), queux foient de pleine age, et de 
bone memorie, et hors de pry fan. Et ft 
feme covert de baron foit un des parties, 
/ionques covient que el foit primerment 
confeffe d^ iv. juflices avantdits (15). 
^t fi el naffent al fine, 'ne ceo liver' 
mie (ib)^ Et la caufe pur que tiel 
folempnitie doit ejlre fait en eel fine ejl, 
pur ceo que fine ejl ci kault bar re, et 
de ci graund force^ et 4e ci puiffant 
nature en foy^ quu' el farcies nemy foL'r 
ment ceux queux font parties et privies 
\20) a la fine, et lour heires {ig),mes 
touts auters gentes de mound* (21), 
queux font de pleine age, hors de pryfon 
(17), et de bone Tnemorie, et deins les 
iv. meres, le jour del fine levie (22), 
fils ne mettront * lour claime (23) de 
kur aSlion pur le pgys^ deins Ian et le 
jour(iS). 

•[51X] 



fhall fay. Cry the peace. And after 
the pleader ihall fay, In fo much as 
peace is licenfed thus unto you W. S. 
and A. his wife, that here be, do ac- 
knowledge the manor of B. with the 
appurtenances contained in the writ 
to be the right of our lord the king, 
which he hath of their gift, to have 
and to hold to him and his heirs, of 
the faid W. and A. and the heirs of 
A. as in demeans, rents, feigniories, 
courts, pleas, purchafes, wards, mar- 
. riages, reliefs, efcheats, mills, advow- 
fons of churches, and all other fran- 
chifes and free cuftoms to the faid 
manor belonging, paying yearly to 
R. and his hen-s, as chief lords of the 
fee, the fervices and cyftoms due for 
all fervices. And it is t^ be noted, 
that the order of the law will not fuf- 
fer a final accord to be levied in the 
king's court withQut a writ original* 
and that muft be at the lead before 
four juftices in the bench, or in eyre, 
and not otherwife and in prefence of 
the parties named in the writ, which 
muft be of full age, 0/ good me- 
mory, and out ofprifon. And if a 
woman covert be one of the parties, 
then (he muft be firft examined by 
four of the faid juftices; and if fhe 
doth not alfent thereunto, the fine 
fhali not be levied. And the caufe 
wherefore fuch folemnity ought to be 
done in a fine, is^ becaufe a fine is fo 
high a bar, of Co great force, and 
at" fo ftrong nature in itfelf, that it 
concludeth not only fuch as be parties 
and privies thereto, and their heirs, 
but all other people of the world, be- 
ing of full age, out of prifon, of gooi 
memory, aad within the four feas, 
the day of the fine levied, if they 
make not their claim of their atStiou 
within a year and a day by the coun- 
try. 

(^ ^«P« 39- Raft- 349- *7 ^d. X. flat. i. c^I. 1 R. 3. c. 7. 4 H. 7. c. 24: 4 Rep. 125. 4 Ed. 3. 
/.46. J5£<1.*. ftatofCarlin«.) ' \ ' 



M4- 



For 



511 Modus leyandi Fined. 

PI. Com, j63. a. For the antiquiti? of fines, it is certaine that they were frequfi^t 

]\b%, fo. 4 A. K^^ ^^^^ ^"^ ^^^ purpofe fines., or a finall concord were firit 

' lib' 3. f. ic6. li. in(lituted> anjd. wherefore k is called ^«/j, it appeareth in the faid 

4..fo 25^. auncient authors," u&j/upru, which wrpte before this aft, * and by 

Erir.f 91&216. othei's, ^n4 further by an ancient record of parliament, anno 19 E. i. 

L b^i ca ^12^.* ^" ^^^^^^ words, AVc /« rfgnp ifto provtdeatur *velfit idiqua/ecuritas ma- 

Lik. 5! fo. 38.* j.^^ ^el folemniort per qiiqpi aliquis ftatum ^ertiorem habere pojjtt, njel a4 

Tcys cafe. Jiaittm Juum "verificandum aliquodfolimnim tefiimonium producere^ qua^^ 

L'.4 f. 125. Jincm in curia aomini regis ley at urn, qui qui dem finis Jic ^ocatur, eo quod 

Bcvcriies cafe. zy^y^ ^, ccnfummatio omnium placitorum ejfe debet. Sec the record, for. 

Farliam. apud ^^ *^ notaolc. 

Ailieridge, anno ' Fpr the hauteffc and puiflant force and nature of a fine, forae- 
19E. i.Ror. 12, what (hall be faid hereafter in this chapter, in the irieane time, 
'ihe cafe of ^he true pleading of a fine is not, that /, S, k'varoit quendam finen^ 
^hcwifcofTh -^^ ^^^ quidam finis fe lenja'vitj l^c, without allcdging of anjr" 
Vcy^inV " * ^eafou. 

27 E I. c. i.acc\ For the parts of a fine, fee Teyes cafe, lib. 6. 

Fir!> part of the (i) £/« countor.\ That is (o fay, a ferjant, as be/ore it hath 
Ir.ft. fca. ^41. been fiiid. 

Ditr 12 El.. 29 1 . ( 3 ) Conge d^ccorderJ^ i. Licentia concordandi. 
^l.Com. 254. Pqj. ji^ig licenfe a fine i^ due to the king, which is called ^«/>/rtf 

&412.' ^*^ licentia concordandi. And the reafon that this Sije is taken, is for 
Stapkions cafe, that the king lofeth by reafon of this concord the fines or amer- 
Li. 6. fo. 38,39. ciamcnts, which (hould have beene due tohim^upon the judgement 
Tryes cafe, • ©r non-fuit, and other advantages. 

This fine pro licentia concordandi is an ancient flower of the crown, 
and is called the kirgs filver, and the poll fine, and it is called the 
poll fine in refpedl of the primer fine, or the fine in the Hamper; 
for in every r^all aftion of lands or tenements of the yearly value 
of 5 marks, there is d!,ie in the Hamper upon the originall vi. $• 
yilj. d. *i//«. for every v# marks of land vi. s. viij, d. and if it be under. 
V. marks, no fine in the Hamper upon the originall is due: a writ of 
covenant to levy a fin." ^whereupon fines in ihefe dayes are ufually 
levied) is holden a reall writ, Jbr which a fine in the Hamper is 
paid. ' Now the fine /ro licentia concordandi^ or the poft fine is alfo 
, certain, for it is as much as the primer fine, and halfe as much more. 

As for examj^lc (quia ixci::pla illujirant) a writ ^c)f covenant is 
brougiit to lev ic a fine 0^ land, of the yearly value of v. marks, there' 
is VI. s. viij. d. due prefemly for the pnmer fine, or fine in the 
Hamper, but the fine pro licentia ccnccrdandi, or the poft fine is not 
due till conge d'acccrder be graunted by the court, in this cafe the 
poft fine is x. s. that is a:^ much, and halfe as much as the primer, 
fine was, but if trbe land be under v. marks, fo as no primer fine is 
due, yet ihall there bq^a fine per conge daccorder, ancj^that is alfo cer- 
tain, 'i^/s. vi. s. yiij. d. 

And n> tc there is ho poft fine due, but when there is conge {jac" 
corder, and in the court of common pleas there is a Ipeciall clefk 
for the CQtring cf the kings filver in a roll, which is alfo endorfe(( 
upon the writ of covenant. 

And theftf fines pro licentia concordandi are not againft Magn^ 
Charta, c 29. for it is an ancient revenue of the crown. 
D:er5ll.22o.b. And the poft fine is paid (as here it appeareth) for the concord, 
IM, 5. foi.39, for that is the foundation and fubftance of the fine, for after that,* 

40c»cafc. ajj^' 
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jpod the kings ftlver entred, though the conufor dieth, the fine U 
good, and the land paffcth, but if the kings filvcr be not entred, the 
^ne may be reverfed in a writ of error 

If a man bring two originall writs of covenant, the one r ji2 T 

!br land in SuiF. of the yearly value of vi. 1« and another in 6Eli«.pier;ta7, 
iffcx of xxlv. 1. and ajbeit there be two originals, yet there is 
but one concord, and for that concord one entire fine is due and 
pot fevt: rail, 

(3) ^£ i^'oftcri.] The printed hookes are faulty, for they he Lib. 5. fo. 39, . 
^uejina: which fhould be que doner a^ that who is the conufee, Tcywcafc, 
^«it he may give it, and the ferjant rameth him, 

^o"^ the conuiee doth pay the fine, pur licence daccordet^ 
as here it ;.j^peaieth, and if there be more then one in the 
fine, then he, in whom the fee repofeth by the fine, prayeth the 
fame. 

And this fine pur conge daccfrder doe belong to the king in fb 
high degree of his pr.^rogative, that they palTe not by his general! 
grauiUff ail fires, albeit the grznthe ex certa /dentin, Jfecia/i gratia, 
it mcro molUf l^c, 

(4) ^^'^^ iU font agree dilfom/ne depfcunieJ] Which is eafily done«* 
for the hnj upon a jull computation of the primer fine»iis, as is 
|ibrcr<nd, certain?, 

f5) CrUs la peace. '\ Some hath it. Treat es le peaqe^ that is, drawn 
the peace; here peace is taken for the concordj and the ferjant 
ihall {ii'fy Le peace fjl tiel ove 'voftre conge. 

\6) t^us I Fill/am et Alice Ja feme^ que cy/ont, recognifont le mannor 
dr B. o-ve Ics appurtenances, &c. J Here it appeareth that they which n 
levy the fine ought to doe it in perfon, and in open court exprefTed 
in thefe words [que cy /ont\\ and the reafon thereof was, that the 
judges in open court might upon the view, and other good meanes 
difcerne of their age, ideocy, non compos mentis, and coverture, and 
whether thofe that appeare were the fame perfons, all which Slight 
better be difcerned in open court, and the judges informed of the 
truth thereof, where fome people of moft of the parts of the 
kingdome are many times prefent, and men will 'be more fear- 
full to of^jr any thing that is unjuil in open court (which b 
the publike feat of jufiice) then in a private chamber, and 
this was in refped^ of the hautefie and puiiTant force and nature of 
a fine. 

But this is altered by a later ftatute, whereby it is provided, Stat, de Carlik^ 
that if any perfon aged or decrepit, impotent, or by cafualty be fb 15 E. a. 
oppreded or holden, that by no meanes he is able to come before 
the jufiices in court, that in fuch cafe two or one of the jufHces, by 
afTent of the refidue of the bench, (hall vifit the party io difeafed* 
and ihall receive his connfance upon the plea, and forme of the 
plea, that he hath in court, whereupon the fame fine ought to be 
levied ; and if there goe but one, he (hail take with him an abbots 
a prior, or a knight of good fame and credence; and hereof the 
writ of dedimuM poteftatem had his beginning, and at the firfl was 
not graunted, but where the pai ty was fo aged, decrepit, or im- 
potent, as he could not come to the court, and accordingly the 
writ of dedimus poteftatem was framed, ac prafatm A. adio impotems 
€xiftat quod ahfque maxima Jui corporis periculo u/f\ adWefttiC addiim 
^ ^rivifradi^^ cotitent^ ad rfco^nitigntm quod in hoc fartt rifuiritur 
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facjentT lahorare mn fufficit\ which forme albeit it continoeth tt^ 
this day, yet is the conafans taken of them that be in health, an^ 
able to travell. And where that a6l fpeaketh of a juftice, a ckdimui 
poteftaiem is graunted to a ferjant at law, fworn to the king, as 
common experience teacheth; and the chief juftice of the court of 
common pleas may take a conufans of a fin^, inrtute officii fni, 
vni\iOVLt2LX\yviv\x.o{ile{iimuspot^flatem. 

Here is a forme of the moft principall fine, uix. the fintfuy conu- 
fancc de droit come ceo que il ad dejon done* 

It is to be known that there are two kinds of fines, miK, one exe- 
cuted, and the other executory. Executed, that is, where the; 
prefent eftate pafl'eth unto, or is fuppofed in the conufce, for fuch 
a fine is a feoffement of record, as this fine come ao^ or fur relcas, 
or confirmation, or fur fumnder. 

Executory, as when no eftate is veiled in the conufee until! it be 
executed by entry or action, as fines Jitr graunt et render by the 
conufee, which muft be made upoj? a fine cowe ceo, or fur releas, car, 
or other fine which is executed, or oiherwife the conufee could 
not make any graunt and render of that land, &c. which lie iiad 
not; more ihall be faid hereof in the expofition upon the ftatute of 
ajT E. I. definibui. 

'{7) Recognijont, Sec] Recogf^overurst is the atmcient and ufual! 
word in a fine for the conveyance of lands, &c. and very apt, for 
it is made a plea of land depending when cither the demandant or 
tenant doth acknowledge the land to be the right of the other 
per amicabilem c^npo/stionej^y et Jinaltm concordiOin^ as Glanvili 
faith. ' . 

The agreement of the parties have altered the forme of the 
conufans here expreflfed, and doe adde, et illud remifit et quietiw^ 
clamavit, l^c. Alfo the finey«r conufans de droit corne ceo, doth now 
comprehend a claufe of warranty, which is here omitted. 

(8) Le mannor ds B, ove les appurtenances.'] Of what hercdita- 
^nents a fine may be levied? Regular Iv it maybe levied of any 
thing Yrhercof 2L pnecipe quod reddat doth lie, as ofjand, rent, &c. or, 
whtrtof Sk prttcipe quod Jaciat, a.s the writ ofcuftemcs and fervices, or 
whereof SL praecipe quod permit taf, as to have common a way, &c. or 
to be (hort, whereof a /r^ri^/ quod tejg/at doth lie, as the writ of co- 
venant to levy a fine and the like, fiut of ancient times fines were 
levied of other things, then will be at this day allowed, and yet 
thole ancient fines (hall be holden now as available, as they were 
taken to be when they were levied. 

A fine cannot be levied of a mannor, or lands, that is ancient 
demefne, for that (hould be a wrong to the lord of whom the land 
is holden, for by the fine it ihould become frank fee^ and not im- 
pleadable in his court, &c. and if any fuch fine be levied, the 
lord fhall reverie the fame in a writ of deceit, for res inter alios atlo^ 
alteri nocere non debet, 

(9) Come in demefne, rents , feigniories^ cow^ts, pleasy &c.] At the 
time of the making of this a£t, the forme was to enumerate in gene- 
Tall whereof the mannor confilled, but that forme is now alfo altered^ 
and that claufe wholly omitted at this day. 

(10) Le ordre del irf ne /offer my que finall concord foit Unty en la. 
e0urt le roy/ans brief e origindL] Hereby it appeareth that this -aft 
is a declaration of the common law, and the ignorance or error of 
{iome judges was the caufe of declaring of the law herein. 

• a Firft, 
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Firil, if th^re be no originaJl writ» yet the fine is not void^ but 7^- 3-^ H^ 
voidable by law, and therefore the aft faith [Li ordre del ley ne 3-*^- »«E^»»- 
tuj'er^ and that is by writ of error, and that holdeth alfo when f,?5*. Own&^ 
there is an originall writ and the fine is levied a$ well of that which j^for^ani cafe* 
IS contained in the writ, as of fome pther thing not contained : as 
if the writ of covenant be of the mannor of D. and the ii\^t, is of . 
the mannop of D. and likewife of the mannor of S. it is voidable 
(or the mannor xA S. by writ of error. It holdeth alfo when f 5^^ J 
the fine is levied immediately to a perfon not named in the wr}t 
of covenant; as if A. be plaintifFe in the writ of covenant againft 
C. and C. levieth the fine to A. and B. it is voidable by writ of 
error, but the learning muft be further exprefled. ' 

For as concerning the thing whereof the fine is levied, it is to ioE.3.35. 54, 
bs knowne that in cal'e of a ^ne/ur grant et render, which containeth "^J*.?*^ '^E- 
a double fine, there is a great diveriity between the fine/sfr conufans |"^ bre/^e*'* 
4^ droit come ceo^ i^c. for that muft be levied of the land, &c. in the ^l /vV. 37. a9E. 
original], but the grant and render may be of another thing then 3.3. 3SE.3. 17, 
IS expreffcd in the originall: as A,, bringeth a writ of covenant 18 E. 4. 2a. 
againll B, for the mannor of D. B. cannot levie a fine to A. of a '9 ^ *'*'w* 
rent to be ifluing out of the mannor of D. but he muft levie the fine ** '4«4- 1^ 
pf the mannor of D. according to the writ, and his covenant 
therein expreiied, but A. may grant and render to B. a rent out of 
the fame mannor contained ih the fine, bnt not out of any other ' 
land, neither can the grant and fender be of any thing collateral! 
to the land, ^c. contained in the writ, pr of another nature, and 
neither ifiuing out of, nor incident to the land, &c. contained in 
the originall. 

If two doe levy the fine, the graant and ren4er may bee to one *4E. 3, 35. 
of them. 

As concerning the perfons to be named in the fine, the fine^ 
comijans de droit come ceo, l^c, cannot be levied to any perfon that is 6E.a.fineiii7. 
hot party to the writ of covenant, neither can the grant and render ^ i^' ^^* ^ 
of the land, &c. be immediately in prima gradu to any that is no ,5 g * Y |ni, g. 
party to the writ, but mediately or in ^ gradu, i^c. it may: for 18 H. 7. fines 
example, if a writ of covenant be brought by A. againft B. of the Br. ml 30H.8, 
mannor of D. B. levy a fine to A. come ceo, A. may grant and render ^^®' ^"" *^^» 
the fame to B. for life, or in taile, the remainder to F. in fee; for 
albeit the writ of covenant be inter A. querent* et B. deforc*, fo as F. 
is a meere ftranger to the writ, yet feeing he taketh it by way of 
remainder depending upon an eftate warranted by the fine, it hath 
been allowed in our books, and hath been compared to a deed in- 
dented betweene A: and B. whereby A. doth give lands to B. to 
have and to hold to B. for life, or in taile, the remainder to C. (who 
is a ftranger to the deed) in fee. 

(11) Brief e originally It is not fiiid, brief e originall enter les parties, \% E* 3. 12. 
but generally, and therefiare a fine may be levied by a vowchee to 8 FL 4. 5. 
' ihc demandant, or by the demandant to him, and fo likewife by ^ h/t^Jj?. 
tenant by receit to the demandant, or by the demandant to him, 
and yet they are not parties to the writ. 




laicT ^ ^ ^,^,^^ .. 

£ne. For the forme't>f thei orTginall writ it^is to be obferved, s«a7£!iTca*i« 
^hat if a fine be levied of eight feverall things, as of a mannor, a 
f e^ory^ z, houfe^ ^c. after the iiaDiing of the^nannoo the forme ia. 
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«« 

ac de reSoria, necmn de mtffhagio ; for the fourth, ac ctiam ; for the 

£hh, fr/eterea; for the fixth, ac ulurius; for the fcventh, ac etiam\ 

for the eighth, ac in/uper: and if there be more, then to begin 

again : and I have known a chirografe of a fine difcovered of forgery 

by not obferving this order. 

37 E. 1. «. 1. (iz) Et cec a taut U meyns devant 4. jufiices en banke.^ The fta- 

tiH. S^'c-ts- ^^^^ ^ 27 E. I. faith, quia fines in curia^mftra levati, &c, and by 

^ ' ' * the Hatutc of 4 H. 7. it is provided that after the engrofling of 

every fine to bee levied, &c. in the kings court, before his juftices. 

of the common pleas, ^c. fo as the number of juilices here mentioned 

r 5^ 5 J axe not reqaifite at this day : but before the making of this ilatote, 

the juilices before whom the fine was levied, were named in the fine 

and rpecialiy upon the making of this adt, to the end the number 

of the juftices might appear; for though the number of four be not 

required* yet there miril be above the number of one. And this 

I H. 7. 10, II. is the reafon that a fine levied coram ^bom, Brian miiiu, tt fociis fi»s 

per lc3 juftices. jufticiariis de c^mmum hcaco, were not good ; becaufe no other judge 

of that court was named but one, and before one a fine cannot 

be levied in refpedk of the folemnicy thereof. But many writs 

that con^e out of the cliancery, are cor an Thoma Briatt etficiis 

Juts* 

50 AIT. p. 9. (15) Et Stan fax aiUurs,'] A fine cannot be levied, to have the 

44 E. 3. 38. force of a fi nail concord by any that hath power tenere placita^ but 

Bro. iio *°*' onely before the juilices of the court cf common pleas, or before 

* ' juilices in eyre (whiles they ftood) et non pas ailours, faith this aA ; 

^nd therefore the king cannot grant power to hold plea for the 

levying of fines, againft this negative ilatute. 

(14) St enfre/ence def parties no/mes en U brief e."] The Vouchee 
and tenant by receit are not named in the writ, and yet they may 
(as hath been faid) levie a fine to the demandant, or the demands- 
ant to them ; and tliefe words being in the affirmative do not reu 
ilrain them. 

(15) Etfiferne covert de baron Joii un des parties^ donques co'vient 

24 E. 3. 6a. fw el foit primerment confejfe devant i*v, jufiices avantdils,] Thiji 
4a £. 3. 37. muil be underilood where the huiband and wife do levie a fine, for 
^^H^*6 ^ '^* there (he oughYto be examined ; but where the hufband and wife 
i h1 5! 4^ do take by a fine, and depart wiih nothing, there the feme covert 

is not to be examined. 

25 E. 3. 44. 4E. If a fine be levied of land to the huiband and wife, and the hufband 
3.41. 5 £.3. 24. and wife grant and render the land, there the wife ihall be 
^^-V^^'^oE. examined, and the examination muil ever be upon the writ; and 
I'inM 121. 4*E. ^^^'■^^O'^* * baron and feme upon a fine levied to them of land 
3. ibid. 43! cannot grant and render a rent out of the laud, becaufe that rent is 

26 £. 3. ibi4. 6. not contained in the writ. 

The examination muil be folely and fecretly, and theeiFefl 
thereof is, whether (he be content of her own free good will, with- 
out any menace or threat to levie a fine of thefe parcels, and name 
them unto her, every thing diilin^ly contained in the writ, fo as 
%S i. 3. 44. ^c perfedlly underiland what ihe doth; and if the judge doabteth 

of her age, he may examine her upon her oath. 
45 B. 3. tit. £xa- ^t what if the woman cannot fpeak any language that the judge 
mwationaa. ^oth underiland, as Corniih, Welih, Dutch, or the like? then 
there (hall be a Latimer^ tii^t is^ an interpreter upon his oath to.irir 
terpret truly, 

Cl6) £i. 
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ft 6) Et filnajfent aifine, ne ct9 liera «».] This is fo to he un- 
clerftood, that it ought not to be received, if (he be not exaihincd. 
and freely aflfent^ as is aforefaid ; but if the fine be received, and 
recorded, the feme covert or her heirs (liall not be received to aver 
chat (he was not examined nor afTented: for this iliould be againd 
the record o^ the court, and tending to the weakning of the generaU 
ailurances of the realm. 

(17) De pkme Age^ tt de lone mevtcrit, et hors depryfimJ\ Sec W. 2. 
cap. 4^. hereof, and fee Beverlies cafe, lib. 4. 123, 124, &c« See- 
lib. 2. foi. 58. in fieckwiihfl cafe. 

(18) Et la caii/e pur ^ut tkl falempnitie doit f fire fait en eel fine eft^ 
far cec que fine eft ci hault i?arre, et de ci ground for a ^ tt de ci ptstffant 
MOittn^ enfoys que el for clot nemy foltment ceux queux font parties et pri<vie* 
a la fine f et lour heiresy mes toutcs outers gemtes de mond'y queux font de 
fleineage, hors de pryfouy et de hoKe memorie, et deias les i^v, meres ^ lejour 
del fine levie^fils nt mettront lour claime de lour a^icn pur le pais^ deiut 
Ian et lejour,] Here are four things to be obferved : 

1. Firfta.the caufe that fuch iblemnity is afed in the levying of a 
fine, wherein three things are to beoblen'ed ; i. for that it is fo higk 
a bar, 2. of (b great force, 3. of fo puiiTant a nature. 

2. The end, to make an end of troubles and controverfies, and to 
cHablilh concord, peace, and repofe in mens poiTeflions and inheri- 
tances; and therefore a fine is c&Ued finaUr <oncordia, 

J. The means to attain to the fan)e,i;/x. to forclofc two kinde of 
perfoDs, *vix., parties and privies preiently» and alfo the Grangers in 
the world, infuturo. 

4. A two -fold provifion full ofHght and equity is made for 
(Irangers ; firft, that they be of full age, out of priibn, of good 
memory, and within the four feas; fccondly, that they put in their 
claim within the yeer and the day, after the fine levied. 

hy this ad, if any ilrangcr were within age, or in priibn, or non 
compos mentiSf or beyond the feas at the fine levied, * he is totally 
imd for ever excepted ; fo as he after his full age, or coming out of 
prifon, or retovering his memory, or coming into the realm, or any 
of their heirs need not to make any claim ; and hereby a woman 
covert was bounden, if claim were not made within the yeer and 
day ; and the reafon was, for that flie had a hufband that was able 
to put in his claim : but if the hu&and were within age at the timp 
of th^ fine levied, though the wife were of full age, the infancie 
of the hufband (who was to make the claim, the wife beingy^ 
fateftaii *viri} (hould priviledge the (late of the wife for ever. So 
as by the juftice of the ancient com' law, wherof this ad is a ^ de* 
claration, two kinde of Grangers to the fine were exempted and pro- 
vided for; firft fuch as by prefumption of law had not (ufiicient 
vnderftanding, as the infant, or non compos mentis^ or had no notice, 
as the man in prifon, or beyond f«a, of the fin^ levied to make 
claim : and, fecondljr, for fuch as had ancient rights, who are ever 
favoured in law, if they made their claim within the yeer and 
day. 

(19) Parties et privies ^ ft Uur heirn^ Parties are thofe that are 
paities to the originall.. 

(20) Pn*vies.] Firft, that is to be underHood of privies in blood, 
notonely of the heirs by the common law, which are here named; 
but heirs by the cullome, here comprehended under this word 
Iprivies} as borough Englifh, gaveUcinde, or the li:e, which 

claim. 
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claim as heirs by cuftome; and is not intended of privies in eftate; 
as joyntenanis, the donor and donee, leflbr and lefiee, or the 4kc* 
alfo this is to be underftood of privies in fucccfllon, as bilhops; 
abbots, and the like. 

(21) Mis auxy iouies auun gentes de tnond*,'\ In thefe words are 
included afvveil tenant for veers, tenant by ftataie merchant, and 
ftaple, copy-holders, and tuilomary-h Uiers, as tenants of free-hold 
and inheritance, if they be oat of poffefTion or feifin at the time of 
the fine levied, for a fine levied by a ftranger cannot barrc him 
that is in poffclfiun. And albeit the ^ords of this law are very 
general!* yet do th^y not abrogate tne ftatute of W. 2. De doiii'i 
condfiionalfbus, which provideth for prefervation of eftates in tail. 
^od fi jiHii fttper ht^iffmodi tetiementa impojhrum lewtury finis ipfiijurn 
fit ntdlusy nee htiheni hfcredts hujufinodi^ ant illiad quos fpeilai revcffic^ 
^^, Htctjfe appcnii-e clamiuin, • Biit that branch de donis conditio^ 
nalibm continued in force notwithftanding this a^, as to the right 
of the eftatc tail, untill the ftatute of anno 4 H. 7. by which 
a£l, and by the (latute of anno 32 H. 8. lan eilate in tail is 
barred by fine with proclamations levied* and had according td 
thofe adls. 

» In fomc cafe the party himfelf (hall not be concluded of hii 
averment againU the exprefTe fine ; as if two joyntenants be in 
fee, and they accept a finey»r conufixns de droit come ceb a eux, et Us 
beires de iun, the eflate is not changed, and they may plead the 
former feoffment to them and their heirs, and that by law they 
ciOtild have no<>ther fine. 

And in fome cafes privies in blood, and inheritable alfo (hall have 
aii averment aginll the fine, notwithftanding this ftatute : and there- 
fore if tenant in tail accept a Rttcfitf canu/ans de droit come ceo, ^V. 
yet the iflbe in tail, that is privie, and heir in tail (hall aver con- 
tinuance of poflcilicn in the father; for it ftandeth well with the 
fine, which is {come ceo que ad defon done\\ and fO it h in the cafe 
above, if tenant in tail had ^granted, and rendrcd the land to the 
conufor, the ifiTue in tail might have averred continuance of ^o€» 
fcHion in the father, for the fine was executory, and nothing veiled 
in t\it conu(br untill execution : but if tenant in tail levie a fine 
fiir conufans de droit come ceo^ the iflue install, thdugh he be not 
barred by the fine yet he (hall not againft this fine aver continuance 
of po0e(lion in the father, and that diverfity was holdcn for law 
a/ter this ftatute; neither after this ftatute could the iiTue in tail 
have generally pleaded, that partes finis nihil babuenrnt, but was 
oufted thereof by this ftatute, albeit foine have relyed much 
upon thefe words in this z&., rite ievatus; now the ftatutes of 
4 H. 7. and 32 H. 8; and the expofition thereof uii/upra, make 
this out of queftion. 

(22) Lejour deijtm levie,] This is to be underftood of a coni- 
pleat fine, which giveth a double notice, one by the folemnity of 
the fine in coutt, and another by traiifmutation of po(re(fion in the 
country; as for example, 9ne that hath a defeifible title in land' 
accepts a fine thereof fiir conufans de droit come ceo, &c. and granteth 
and rendreth the fame to the conufor, v^ho faeth not execution 
within the yeer and day, this fine (hall not bar him that had the 
ancient right, becaufe it is no compleat fine without po(re(fion, 
within the meaning of this a^^ for 0uit by intendment he that had 

right. 
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rigk cannot take notice of the fine without uanfmntation of pof- 
fcffon, and To out of the meaning of the law. 

Note a fineyir comtfans dtf droit come ceo, t^f. is faid to be levied 
when the writ of covenant is returned, and the concord and the 
kings filver duly cntied, thii maketh the land to pafle, and from 
thij» (hall the yeer and day be accounted, albeit the fiae be ingroffcd 
afterward. 

{23) Si tit ne meitront lottr chiime, &c.] For the prefcrving of 
ancient • rights at the com' law, there were 4 manner of claims, 
whereof two were by matter of record, and two by ad in the coun- 
try; by matter of record, as by ^ pr/vcipe quod r^^-dW, according to 
the truth of the cafe brought within the veer and day by him that 
right had,or in ancient time by an entry of a claim, entred in the 
record of the ♦ foot of the fine ; but firft it muft have been made in 
ope n cou r t, [afpono claTtteum m:um lali liti W concordl^, ^c] And two 
by ads in the coantr7, as by an adtuall entry into the land, by him 
which right had, and whofe entry was conpeable, or by a continual! 
•claim which amountedto an entry; but all thefe muft be done by 
him that had a prefent right of adbn, or a prefent right of entry, 
for no other perfon could make any claim : and therefore if there 
were tenant for life, or in tail, the reverfi^on or remainder over in 
* fee, he that had right of reverfion or remainder expedant upon an 
eftate for life, or in tail, could make no claim* bccauie he had nei- 
ther prefent right of adion nor of entry; and therefore in that cafe 
the tenant for life, or in tail mud make his claim, and thac claim 
either by a£Uon or entry ap6n the foot of the fine, or by lawful! 
entry or continuall claim* mould not onely have preferved their 
own right, but alfo the right of them in reverfion or remainder; 
but if no claim were made by the particular tenant, the right of 
them in the remainder or reverfion were for ever Ixjund by the 
common law. 

* This is altred in two refpcfls b^ the faid aft of 4 H. 7. for 
thereby the claim mufl be by aftion of entry, and therefore a 
claim entred upon the foot of the fine at this day is not available. 
Alio they that have a right of a reverfion or remainder expeftant 
upon an elbte tail, or for lifi;, fhall have five yeers after their title 
come unto them, as by that aft appeareth. 

The words of this aft be, [Jilx nt mittunt lour claim] and yet in 
fomecafe the right of one that mieht claim, and doth not, fhall be 
preferved;.* as if a difTeifor be dmeifed, and the fecond diflcifor 
leyie a fine, in this cafe if the firft diffeifor enter within the yeer, 
this (hall preferve the right of the difleifee, becaufe the firft diffeifor 
by his entry avoided the whole cftate given by the fine, and yet the 



difleifee might have entred himfelf [et Jic dg Jimilihus^] but it muft 
not have been an empty fine that fhould have barred the rij ' 
(Iranger, but a fine compleat, as hath l>een faid 



^ ' This law continued until! the parliament in the fonr and thir* 
tieth yeer of £. 3. and then the Hatute of non-claim was in that 
parliament made* which took away the effeft and force of this 
law, and of the common law in this point, whereby great contention 
arofe, and few men were fure of their pofleiSons, which continued 
till the « parliament, anno 4 H. 7. and then that mifchief was re- 
formed, and the ancient common law excellently moderated by the 
flatute of 4 H. 7. See the ftatute of 32 H. 8. which afts have for 
the common quiet and re^ofe of all been with gieat wifaum and 

jud^im;nt 
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reverfion fliaU 
not be bound t* 
make any clain^ 
becaufe bartn 

rmn 

'*4ft 7-c.a4i 
SecPakh.i8E. 
I. Rot. I. Robert 
Bakont cafe, a 
claim made upon 
the foot of the 
fijJcWeftmeri, 
Axulinthe fiinie 
roll Rob. de 
Huftings mad« 
the like claim 
for 5. s. reou 
Norchamp. 
«i6E.i.Cont: 
claim 20. 
I'l. com. 358. b. 
^ See cttc 1. pare 
of thelaaitutes^ 

if a, 441. 

•4H.7 ca. 2^* 



^1§ 



Lib. 1. to, 96. 
Shelling! cafe. 
l.ib.2.fo. 15, t6. 
WifemanB cafe* 
^. Binghams 
cafe. Lib. 3. to. 
84, &c. Lecafe 
'de Finely & ibid. 
77, &c. 
Fcarmors cafe. 
Lib. 4; fo. 125. 
Beveriics C9k, 
Li. 5.fo. 1 24. 
Lib. 8. 100. 72. 
Li. 9.'S7- IC4, 
X05, 106. i^9» 
X4o» i4-i« Lib. 
TO. 50. 96, 97. 
Li. II. 69.71. 7S. 
Phcom. 360,36 1* 
Scowels cafe. 

•[519] 



31 EllZ. C. 2. 



1 ifar. ParK 2. 

C.7. 

I)i«r3£l.f.i86. 



23 EH CO. |. 
Videlu 5.f. 40. 
Dormer*! cafe, 
codem* Lib. fo« 
a8.&39.&43, 
44,45. for 
•mendment of 
fines, iec» 

Tr. 32 Elis. in 
CommuDi Banc. 
Cottons cafe. 



Modus ifevandi Filies; 

judgement expoanded ; and that a fine with procl. and ^vt yeerl 
paft doth bir the lord in ancient demefne of his writ of deceit, and 
likewife a writ of errour is a'lfo thereby barred. 

And thou2;h this a<a bf 18 E. I. be repealed, yet may it fcrve iii 
many refpecls to explain ihd ftatutcs of 4 H. 7. and ^2 H. 8. Fdr 
the true undcrllanding of the common law, and of former iiatute5; 
is the fure mafter expofitor of the latter. 

To the formei- reports or expofitions (wherein are former aiarho- 
rities out of the Lord Dier & PI. Com. cited) two things are nei 
cefiary to be added; the firll, wherein the llatute of 4 H. 7. is altrcd, 
or ftrcngrhened .by any laiter aft of parliament: fecondly, what 
other cafe heretofore adjudged iipon any branch of eiiher of the 
faid ftatutc*, and not heretofore publifntd, or any other matter, mav 
fervc for the ftfengthening 0/ lines, being the common aflurance of 
the realm, or of the efiates of the fabjedsi concerning free-holds 
and inheritances; 

• As to the fird, where by the ftatute of 4 H. 7. it is ordained that 
after the ingrofiing of the fine, &c. the fame fine be openly and fo- 
jemnely read and proclaimed in the faihe court the fame terme, and 
in three termes then next following the fatne ingrofling m the fame 
court, at foure feverall dayes in every terme. By the flatute of 
31 Elizab. it is enafted,that all fines with proclamations ihall bee 
proclaimed onely foure times, that is td fay, once irt the terme, 
wherein it is ingro/Ted, and once in evefy of the three termes holdeii 
next after the fame ingrofling; and that every fine proclaimed, as is 
aforefaid, fhall bee of as gi^at force and effcft in law to all intents, 
and porpofes, as if the fame had beene fixteene times proclaimed; 
according tothefiatutes heretofore made: a beneficial 1 law ; forth: 
fewer proclamations, the fafer. See the ftathte of 1 Mar. f )r 
il^cngthening of fines when proclamations be not made, &c. by 
reafon of adjoarnement of any terme. 

It hafh be^ne refolved that this ad extendcth where but part of 
the terme is adjoumedy for it is a favourable law, and to be takeil 
by equitie. ' 

Another flatute is made for the eftablifbment of fines and reco- 
veries in Mine 23 Eliz. which is evident, and whereupon we have 
knbwne no quefiion made, andthercfore referre the reader to the 
whole chapter, being a profitable and beneficiall law, and of the 
moft part of freeholders of this realm necefl'ary to be known. 

As to the fecond, betweene Sunie & Howes, Trin. 32 Eliz. in 
C9mmum banco, the cafe was, Thomas Cotton was tenant in taile of 
the moity of certaine lands, and of the other ntoity hee was tenant 
for Vih, the remainder to William Cotton his eldeft fonne in taile. 
William Cotton went beyond fea to Antwerpe, and after the faid 
Thomas Cotton anno lo Elizabk levied a fine of the whole with 
proclamations, and withm the yeare William Cotton died at Ant- 
wei-pe, and nev^r came into England ; William his fonne being 
within age entred atmo 31 Eliz* And it was adjudged that for the 
moity whereof Thomas Cotton was tenant in taile, William the 
fonne of William was barred by this a£t of 4 H. 7. but for the moity 
of William the father, the entry of his fonne William was lawfullj 
for albeit that William the fonne could not take advantage of the 
claufe that gives benefit to him that is beyond fea, and his heires to 
enter, or take his aftion within five ycares after they bee within this 
Und| becaule in thi^ cafe William (he faiher after the fine levied 

never 
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never was within the land ; yet for that perfons out of the realme at 
the time of the fine levied, amongil others having a prefent right, 
are excepted out of the body of the a^ (which worketh the barre) 
therefore where he that is beyond fea at the time of the fine levied, 
and never rcturnes, is within the exception out of the body of the 
ad, and hee and his heires may enter or take his adion at any time : 
but in cafe hee doth returne, hee and his heires muft eater or take 
his action within five; yeares after his returne : and fo it is of an infant 
being party to the fine,Yind having a prefent right, if he dieth 
during his infancy, he orYis heires may enter or take his aftion 
at any time : and fo it is of a perfon that is non compos mentis by the 
ad of God, if hee die whiles hee is non compos mentis '^ or a man in 
prifon, which is by ad in law, if hee die in prifon ; or a feme covert, 
which is by her ownc ad, if ihce die whiles fhec is covert, being no 
parties to the fine. For all thefe are within the reafon of the cafe 
adjudged of him that is out of the realme (which going out of the 
realme was hisowne ad) and never returned. 

See the ftacute of 21 Jacohi re^is cap. 2. for the flrengthening 
of the cAates of the fubjeds againit the King and his fucceflors. 
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See PI. Com. ib. 
366. a. the opi- 
nion of Brown 
and Saunders, 
lege, 5e perlege 
nil teoiere. 
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STATUTUM DE FINIBUS LEVATIS, 
Editwn Anno 27 Edw, I. 



[5^1] 



G^XllA fines in curia nofira levat* 
^^^^'finem litibus debent imponerej et 
impmuntj et ideo fines vocantUTy max^ 
imey cum poft duellum et magnam af" 
fifam inJuQ cafu ultimum locum finalem 
ttneant imperpetuum {l)y jamque per 
aiiquod tempus prateritum tarn tempore 
ciaree memorise domini Henrici regis 
avi nofiri quam nojlro partes eorundem 
finium (i) ct earum partium haredes 
(4) tontra leges et confuetudines regni 
nofiri antiquitus ufitatas fuper hujuf' 
modi finibus (2) adnullandis et eva^ 
cuandis adtnittebantur^propomnies quod 
antefinem levatum a tempore Icvationis 
tjufidem^ et pofiea petentes feu querentes 
aut eorum dntecejjhres de tenementis in 
finibus contentisf aut de aliqua parte 
eorundem femper fuerunt feijiti^ et fie 
fihes hujujmodi rite levaf per iuratores 
patriafalfo fubornatos et maktiofe pro- 
11. Inst. curatos 



PORASMUCH as fines levied In 
our court ought and do make an 
end of all matters, and therefore are 
called fines principally, where after 
waging of battail or the great ailife 
in Iheir cafes ever they hold the laft 
and final place. And now by a cer- 
tain time pafled, as well in the time 
of king Henry of famous memory, our 
grandrather, as in our time, the par- 
ties of fuch fines and their heirs, con« 
trary to the laws of our realm of an- 
cient time ufed, were admitted to ad- 
nul and defeat fuch fine, alledging, 
that before the fine levied, and at the 
levying thereof, and fincc, the de- 
mandants or pb^ntifis, or their ancef- 
tors, were alway feifed of the lands 
contained in the fine, or of fome par- 
cel thereof; and fo fines lawfully le- 
vied were many times unjuftly dc- 
3K featcd 
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curatos multotlens tvacuahantur et ad- feated and adnuUed by jurors of die 

nuUahantur minus jujle : nos voUnies country falfly and malicioufly pro- 

fuper pramiffts- remedium adhibire in cured ; we therefore, intending to 

parliamento nojlro ad Weftnf-^ Jiatui^ provide a remedy in the premiiles, in 

mus^ quod di£ia exceptiones feu refpon^ our parliament at Weftminfter have 

/tones vel inquljithnespatrtisejuper hu-' ordained, that fuch exceptions, an- 

jufmodi exeeptionibus feu rejponfienlbus fwers, or inquifitions of the country^ 

nullo niodo contra hujufmodi recogni^ (haH from henceforth in no wife . be 

tiones tt fines de c^tero admittantur. admitted contrary to fuch recogni- 

Et . nos vero volumus, quod fiatutum ianccs or fines. And further we will, 

i/iud tarn locum habeat ad fines prius that this ftatute {hall as well extend 

levaf quam impofterum levand^. Et unto fines heretofore levied, as to 

videant jtijiic\ quod not a et fines them that Ihall be levied hereafter- 

in curia nojlra vnpojierum levand\ And let the juftices fee that fuch 

publice etfolempniter legantur^ et quod notes and fines, as hereafter fhall be 

placita interim ceffent omnino^ et hoc levied in our court, be read openly and 

fiat per duos dies in feptimana fuundum folcmnly, and that in the mean time 

difcretionem fujiic\ all pleas (hall ceafe; and this mu(t 

be at two certain days in the week,, 
according to the diicretion of the 
juftices, 

(Rait. 349, &c. i Rep. 88. Fifz^RcpUc. 6», &3. 66. 42 Ed. 3..f. 19. iS Ed. i. ftaU 4. of fines. 
J R. 3. c. 7. 4 H. 7. c. 24. 31 £1. c. 2.) 

(1) ^i a fines in curia noflra le*vati finem litlhus dehent imponerCy et 
[ 5^-^ J imponuntt et ideo fi.nes njocantur^ maxime cum pcft duellum et magnam 

ajjifam infuocafu uhimum hcum finalem tentant imperpetuum jamque per 

aiiquod tempus fratcrituml\ Herewith doe agree all our ancient 

GlanT.li.S.c. 3. atithors, «i;y.«. Gl.invil], AW quod talis dicitur fnalis concordia eo 

quod finem impomt negotiot adeo ut neuter litigantium ab eo dt caiera 

iiceat decedere* * 

Braft. h 5. fo. firadlon, hem fi per concordiam^ et finem fa^^, qua fim'diter peremp^ 

435. 1/1. 3. K>6. foria efl^ quia dicitur Jinalis concordia, et idio finalis^ quia imponit finem 

Lib. 4.246. /y^y^^^^^ 

Britton, fo« 90, Britton fbl. cp. & 9*1. Sont afcnns cbo/es corporels que home ne 

Ji"- purra my bien purchajcrjans aide denoftre court ^fkome fees ^et propretes 

et dcunt per accord del purchafer^ et del donour, co*viendra mer fine 

on nojlre court parnv^ la quel tiel manner de purcbafe tiendnnt effe^ et 

efiabUte^ > 

See before in the expoiiiion of the ftatute called modus levandi 
fines, in the parliament roll, anno x^ £. 1 . RoL 12. the cafe of Mar- 
gery late wife of TJiomas Weyland. 

(2) Jamque per aiiquod ternpus prteteritum tam tempore cl(ir a me» 
mot i or domini Henrici regis patris ncfiri quam nofito partes earundem 

fiuium et earum partium h.rredes (contra leges et confuetudines regni 
mftri antiqniiiis ufitata5)fuper hujufmodi finibus ^ &c.} The mitchiefey 
or rather the abufe before this ftaiuie, was in allowance of averroents- 
hy panics and privies for adnuUing of fines levied contra leges et 
ct/n/uciiuiints regni noftri anitqtiitus ufitatas^ l^c. Whereby fines 
were many (imes unjullly avoided : and what fuch averments were* 
a E 3 f. i^. and wherefore they were admitted, is declared by Stoner^one of . 
the jil ices oC'the court of common pleas, .who reported that he 
8 heard 
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icard Sir William .Bercford knight, then chicfe juftice of that 
court fay, that in ancient times parties and privies could not avoid 
fines, [fropoaejtfes] as this ad faith, quod antefnem lenjatam et tem» 
fori livatiQttis eju/dem* it pofiia fttcntis/iu quinntis out iorum ante^ 
xejforis di timmintis in finibus conicntii, aut di aliqua parti iarundem 
femptrfuer'* feifiti. But afterwards (in the raigne of H. 3. in the 
time of infurredions and civill warres by the graundees of this 
rcalme) it was ufcd by the maintenance of the graundees, that 
parties and pi ivies might avoid fines by fuch averments, which 
averments in the raigne cf E. i. were continued untill the making 
of this adl; all which was affirmed by Sir William Herle chiefc ^ e. 3. 46« 
jaflice, and further he faid, that the fame appeared alfo by this 
ilatute de finibus i as in truth it doth. 

(3) Partes earundim finium it iarum partium handeSy &C.] So as 
this aft taketh away the faid averment, which by the maintenance 
of the graundees of the realm had unjuilly crept in by parties and 
privies; for the mifchiefe before this ftatute was, as hath been faid, 
that when the conujans d; droit, ijfc. was made to him that had 
never any thine before, and the conufee graunted, and rendredthe ' 

f:ime back agam at the fame inftant to the conufor for life, or in , 

t;\ile with remainder over, who alwaies was feifed, and in pofleffion 
of the land; privies (by colour that there was no tranfmutation of 
pofTeiEon) were againfl law permitted to avoid fines by the aver- . 
ment aforefaid. 

And albeit this ftatute extendeth to averments taken by parties 
and privies, and extendeth not to averments made by flranger^, 
that arc no parties nor privies to the fine, yet by the common law 
the hautelfe and puifliint force and nature of fines was fuch, that [ 5^3 J 
a meer flranger could not have a generall averment againil a fine; 
and therefore it is reported by Shard one of the juftices of the court 17 H. 3* 54« 
of common pleas, that it was refolved by the fages of the law, that Wakes cafe. ^ 
the parties, or their heirs fhould have no averments againfl fines '^-q 5!^^ g* 
levied contrary to the fine to avoid it; and that a ftranger (hould g'vouch.96.13. 
have no geperall averment direftly to avoid a fine, if it were not ibid. 1^9. Gar- 
upon forae fpeciall matter, for he that is tenant after the fine levied, r»nty 37. 41 E. 
is intended tenant under the ilate of fome of the parties to the fine, 3;^'** 14 H. 4. 
to whom by the common law a generall averment is hot given more ^^' 
then to the party or privie : and the fpeciall matter which giveth 
him the averment is, that after that he pleads that the parties to the 
fine had nothing in the land at the time of the fine levied, he doth 40E. 3. 3a b. 
formerly adde, that either he himfc-f, or Tome other whofe eftaie he ^'^^ '* ^^'*- 
hath, was feifed at the time of the fine levied. Sec. But yet that \V^^^^,^2U2% 
matter is not traverfable, but a mean to travcrfe and avokl the fine, H.6.57. 17E.3. 
and therefore the tenant that pleads that plea doth conclude, it di ^3. ^aE.3. 
hoc ponit fe/uper patriam, without a further replication ; for Littleton R«-pl'catJon 63. 
himfelf that famous lawyer rcporteth, that it was adjudged in the J*^'^* V '? 
time of Sir John June, chief jufticc of the court of common pleas tii>n53/i'4H"4. 
(who was conftituted chief jullice of that court, Fcbruar. 9. anno 53. r2E.4. 13. 
14 H. 6. and continued untill the 20 of Jan. anno 17. of the fame 3 H. 7.9. Dice 
king, and then was made chief julHce of the kings bench) that '*^^lf. 291. 
when the tenant pleads ih bar againft a fine, quod partes finis nihil J^j ({,««* '* ^ 
jbahuirimt in ten* tej.tport levationis finis, mc aliquis eoru?n fi%^»'V 40E. 3. 3c. b, 
babuittfidquidam T, B. adtunc fmtfc:fitus, Cfc, cujus Jlutum, sSfc. £"/ 41 E. 3. f^. 14. 
di hoc ponit fe fuptr patriam, it pradifus qucrens fimiliter. And if D'^r 12 EWz. 
it be foani^ that Uie parties to the fine had nothing, &c. the hne *'®' *9'* 

3 K a fhall 
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Dler ubi fupra. 
PI. com. 354* 
43*. 



13 E. 3. Rcplic. 
62. 17E. 3o3' 



Rot. Parram. 
an. 14 £.3. nu. 

3f» 

The cafe of fir 

John Scantony 

and Ann^ his 

wife in aFi.rmd. 

13 E. 3. Vouch. 

119. 

21 £.3.4. 24 £. 

3- 3^* 78, 79* 
29 £. 3. i8. 

i8Afli:6. 21 

Afl*.!?. 15 Afl*. 
p. 3. 43 Afl*. 6. 

23 Afl*. 13. X5E. 
3. Maint. de 
6rf.55. 3E.3. 
ibid.i3« 14. 
Itiner. North. 
17 £.2. ibit<. I, 
1E.3.S. xE.3. 
30. 24 £.3. 79. 
4E. 3 30. 

8 E. 3. 3^. 

24 E. 3. 79. 



[SH] 



iiE.z.Aif. 116. 



13 t. 3. Gar- 
ranty 17. 



-3£.3:2 5. b. 
24 E. 3. 7?. 
14^;. 6.8. 25. 
Dier 1 3 Elir. 
290, 29 1 • 
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(hall be avoided, though the fpeciall matter of the fcilTn of him/cfC 
or of a ftrangcr at the time of the fine'Ievicd be not found. And 
fo it is in the cafe of the like plea to avoid a recoverv, or in cale 
of a counterplea of a voucher, and the like: all which you may 
read in that report ; and this kind of pleading remains at the com; 
law fmce the ilatuic of 4. H. 7, 

(4) Et earum tartium b^eredes,1 This is not intended of an heir 
in blood onely, but of the* heir of tire land; for bara dicitur ah 
hfsreditate: and therefore if the heir apparaut be ftifcd of land, and 
the anceftor levic a fine of rfie fame land, and dyeth, this (hall' not 
bar the heir, for he claims not the land, whereof the fine is levied^ 
as hcK unto him. 

See in the parliament roll of anno 14 £. j. a notable cafe of an^ 
averment taken by a llranger* againft a fine, and afterwards ad- 
judged, which caie is abridged by Fitzherbert, rj E, 3. tit. 
Voucher i rp. but more cffeftually in the parliament roll. 

B ut feeing the learning concerning averments of parties and pri vies,, 
and of Grangers hath been delivered as is aforefaid ; it is objeded, that) 
when joyntjcnancie is pleaded by fine in abatement of the writ, that 
a flranger for maintenance of hb wru could not take any generalli 
averment a0;ain(l the fire. And this being agreed unto them, as 
is abovefaid, then they proceeded, that in the cafe of a^fine the 
demandant could have no replication therennto, as to fay that the 
other joyntenant not named in the writ by his deed releaied before 
the writ brought, or that they both infeofFed A. which rcinfeoffed 
the tenant; and this was faid to be in refpe^ of the height, and 
j>uinant force and nature of the fine: but to this it was anfwered^ 
that the fame held at the common law in cafe of joyntenancic by- 
deed, and therefore that could not be the caufe thereof. Then 
another reafon was fought for, and that was, that the land was the 
free-hold of another, and therefore it (hould not be put in tenancier 
(that is, in plea of law indanger to be loft) without the party him- 
felf: But if the fine or deed were m^dc by*the demandant himfelf 
to the teftant and another, then he might confefie and avoid ^^ fine ; 
as to fay, that fince that time the joyntenant infeofi^ed him, or the 
like, becaufe the demandant was party. But again it was affirmed,, 
that- that reafon could not hold in refpcA of the ftrangers free- hold, 
for that might hold alfo where joynterancie is pleaded without fine 
or deed, but there it is evident that the demandant (hall maintaiir 
his^ writ, and try a third perfons free- hold, nay the judges them- 
felvcs were fometimes lb fearfull to weaken the flrength and force 
of fines, and fometime fo bedazeled with the bright folemnity of the 
fine, as Sir John Stoner chief juftice of the court of common plea^ 
did fay, that an averment ought to-be had againfba fine, both by 
conicience and the law. of God; and yet left the fine (hould be 
avoided) he would be advHed. This doubtful ne(re grew, for that 
the true diverfity was not obferved between averments, where they- 
we re made by parties and privies, and where by ftrangers, nor 
the true pleading thereof refolved upon. 

Now, that truth (the mother of juftice) might not be fupprefTed; 
it hath been refolvedjhat againft a joyntenancie pleaded by fine, 
the demandant may confefTe and avoid the fine, as to fay, that the 
joyntenant not named releafed before the writ brought, or that they 
both infeofied one, who reinfco^ed the tenant>.orthe like ; for thefe 

4. s O^ 
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6r the like pleas confelling and avoiding the fine, do in no fort 
weaken the (Irength or force of the fame. 

But againft joyntenancie by fine the demandant cannot take a Stat, dc Gon- • 
generall averment, that the tenant is folc feiled, for -that (houkl jun^'m ^'coffa. 
iccm to weaken the force of the fine: and the ftatute of conjunciiyn ?'V^t '\a\\^' 

^ ^ . -r-i 1 • • 1 /- 1 1711.2. MainL 

fiofatts, anno 34 E. 1. extends not to joyntenancie by fine, bat to dcBre i. Rcgift. 
joyntenancie by deed onely, to take the generall averment againft 12. i E. 3. 5. 
the deed, that the tenant is ible feifed: and thus are all the books *E-3-aO' 4E'3- 
(whereof there be many) that kcmcd frJma /acze totiifagree, well 3o- ^ ^- 3 33- 
reconciled. And this ftatute ^e conjuadtm feoffath, extends Maint. de Bre. 
not onely to affifes, bat to writs of dower, and other real] 55. 3 e. 3. ibi. 
writs of precipe quod reddat^ • but not to writs of eard, or the *3, 14. iSAff.e. 
nke. ' • 21 Air 18. 

f Green chief juftice, anno 24. E. 3. granted, that this aft of " Arn '54?' 
34 E. 1.. was made more in damage of the people, then in amend- 23 Air. 13' 
ment of the common law. 24 E. 3. 76, 79, 

29 E. 3. 18. 
43 AC p. 6. 3zAflr.p. 4. *37Air.p.3. 41 £.3.15. 49 E. 3. 27. 7R. 2.Miunt. de fire. 8. 

t9H. 6. I. 34 H. 6. 16- 



Confirmationes Chartarum de Libertatibus Anglian et 

Foreftx. 

Anno vicefimo quinto Edwardi pritni. 



C A ?• I. 

J^DWARD per la grace de Dieu p^ D W A R D, by the grace of God, 

■^^ roy Dangliterre^ jeigniour Dir- king of England, lord of Ireland, 

lande-^ et duke Dafuitainej a touts ceux and duke of Guian, to all thofe that 

que cefies Utters frefents ( i ) oiront^ thefe prefent letters (hall hear or fee, 

vu verrontj falutem, Saches nous al greeting. Know ye that we, to the 

honor de Dieuy et de faint efglifey et au honour of God and of holy church, 

profit de nojire realme (2), avoir grant and to the profit of our realm, have 

pur nousj et pur nous heiresy que la granted for us and our heirs, that the 

chart re des franchifesy et la chartre de charter of liberties, and the charter of 

la foreft^ Us queux fuerent faitz per the foreft, which were made by com* 

commen de tout royame{2) ^^ ^ temps mon afient of all the realm, in the 

le roy Henry pier^foient tenus en touts time of king Henrv, our father, (hall 

lour pointsjfans nul bUmifment^ et vo- be keptin every point without breach. 

Ions que mefmes eels chartres defous no^ And we will that the, lame charters 

Jire feole foient env^yes a nous jujiices (hall be fent under our feal, as well 

auxi bien de la ^oreji^ come as autre s : to our juftices of the foreft, as to 

et a touts Us vifcontes des counties^ et others, and to all (herifFs of (hires, 

a touts nous autres mini/lresj et a touts and to all our other officers, and to 

pous cities parmy U realme enfemble^ all our cities throughout the realm, 

ment '3 K 3 together 
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ment ove.nous briefes (4,), en Us queux together v.ith our writs, in the which 

Jerra contenus que ilsfacent les avant^ it fhall be contained, that they caufe 

dits chartres publier^ et que ils facent the forefaid charters to be publiihed, 

dire al people^ que nous ies avons grants and to declare 'to the people that wc 

en touts points^ et a nous juji'ices^ vif- have confirmed them in all points ; 

contes^ mairesy et autres mirtj/ireSj que and that our ju(lices,(herifi's, mayors^ 

Ies loies de la terre de fous nous ount a and other miniders, which under us 

guier mefmes Ies chartres {s) ^^ '^^^^ \\2.yc the laws of our land to guide^ 

lour points empledis devant eux en fhall allow the faid charters pleaded be- 

yugementy facent aUvtJber : cefiajcavoir fore them in judgement in all iheir 

le grande chartre come ley common^ et points, that isto wit, the great charteras 

la charter de la foreft^ en amendement the common law, and the charter of the 

de pcjlre reabne (6}« foreit, for the wealth of our realm. 

{^% Ed. i.ftat. 3. C.I.) 

For the ftile of the kings, and for the king that fpake firft in the; 
plurall number [nous'\ as our king here doth, fee Magna Cbarta, 
cap. 1. and the fir ll part of the Inflitutes, fed. 1. 

( 1 ) Perfes le/ttn patents.] J^ds of parliaments are many times in 
, form of charters, or letters patents, vide Magna Charta, cap. i. W* 

liber 8. fol. 1, &c. /;/ cafu principis. 

The title of thefe Ibtutes is, Confirmationes chartarum de libertatibus 

Anglia et fortft<e\ and true it is, that hereby the faid charters are 

exprefly confirmed: but they are alfo excellently interpreted 

f 5^6 1 (which is a confirmation in hw) for here is nothing enafted, but it 

ii included within Ma^na Charta, 

(2) Al honour dc Dieu, et de faint ffglife, et au profit de noftre 
realrne.'] This is, orfliouid be the true end of ail parliaments. 

See Magna Charta in the ftile thereof, and all fucceeding par- 
liaments have in ^^^€i followed this precedent. 
* (3) ^^^ commen dc tout rralme.] That is, by the common affent 
of tlie realm by auihority of parliament ; and many limes per com^ 
muniiatem Anglian: it fignifierh alio an tJX of parliament ; for it can- 
not he per cornfttKiiitatem Anglite, but by parliament, as hereafter (hall 
be Ihewed. 

(4) Solent en*voyes a ncffS jvfiiccs, i^c, et a touts nous cities ^ Uc. en^ 
fcmblemcnt o've ncus brief. '.^ Before printing, and till the raign of 

H. 7. l^atutes were ingroflcd in parchment, and by the kings 
writ proclaimed by the (herifc of every county : this was the ancient 
law of Eng'anJ, that the kings commandn^.ents iffued, and were 
publifticd inform cf writs (^s here it was:) an excellent courfe, 
and worthy to be rciloreJ. 

(5) ^^ ^^^ %^-^ ^^ ^^ ^^*'^^ dcfctis nous cunt a gaicr mefntes Ies 
dartres, &c.] This is a claulc worthy to be written in letters of 
gold,«i;i». that our juiHces, lhcrifcs,maiors,and other minifters, which 
under us have the laws of our land to guide them, (hall allow the 

. faid charters in all their points, which in any plea (hall come before 
them in judgement ; and here it is to be obfer\* d, that the laws arc 
the judges guides, or leaders, according to that old rule. Lex eft ex* 
ercitus judicum tut'^Jftmus duiUr, or iex eft optimus judicis zenagcgus, 
and lex eft tut-Jfma' cajfts* 

There is itn old Icg.dl word, called [guidagium} which (ignifieth 
an oCice of guiding of travellers through dangerous and unknown 

waycs ; 
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wayes; here it appeareth, that the laws of the realm hath this 
office to guide the judges in all caafes that come before them in the 
wayes of right julUce, who never yet mifguided any man, that 
certainly knew them, and truly followed them. 

(6) Le grand charire come Ity common^ et la chartre. de la for eft y em 
4unindement de noftre realme.} The fenfe hereof is, that the great 
charter, and the charter of the forefl are to be holden for the com- 
mon law, that is, the hw common to all; and that both the charters 
are in amendment of the realm ; that is, to amend great mifchieA* 
and inconveniences which opprelTed the whole realm before the 
aaaking of them* 



CAP. II. 

4 

JC'Tvolons^ que ft nul judgement fait A ND we will, that if any judge-> 

done deformes encountre les pqinti ment be given from henceforth 

des chartres avantdits per ju/lic\ ou contrary to the points of the charters 

per autres de nous minijiresy que /»- aforefaid by the juftices, or by any 

eeuntre les points des chartres tenant other our minifters that hold plea be- 

plee devant eux^foit defaite^ et pur ni^ fore them againft the points of the 

■ent tenus. , charters, it £all be undone, and, hol- 
den for nought. 

(42 £d. 3. c. I.) 

Whatfoevcr jadgement is given agalnft the ftatute of Magna [ 5^7 ] 
Cbarta, or of Charta deforefta is made void by this ad, and may be 
reverfed by writ of error, becaufe the judgement is, given againft 
the law, for this ad {dirhfoh defait, et pur nient tenus, ' . 



CAP. Ill, 

/?] T voloits que mefmes cejies char^ A^^ ^^ ^^'* ^^^ ^ famechar- 

ters defous nofire jfeale foient en- ters Ihall be fent, under our feal, 

voys as efglifes cathedrals par my nof- to cathedral churches throughout our 

ire royalmsy et la demoergentj et foient realm, there to ren^ain, and ihall be 

deux foits per an lieus devant le peo* read before the people two times by 

pl^* the year. 

Here it is to be obferved what care was.taken ^or the prefcrvation 
of thefe charters, and of this ad of parliament, for it is good chance 
to obtaine, but great wifdome to keep. 



3K4 CAP. 
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Confirmationes Chartarum* 



Cap. 5. 



CAP. IV. 



r Tque archivefques et evefques de- 
■*^ nuncent lesfentences dexcommenge^ 
ment countre touts iceux^ que countre 
les avantdits chartrcs vendrount en 
di£i ou en fatt^ ou en eidt^ ou en coun" 
feil^ ou en nul point infraindrant^ ou 
countre vendront. ^ Et que eels Jin^ 
fences foient denuncies et puhlies deux 
foits per an per les prelates avantdits, 
Et ft mefmes les prelates en nul de eux 
foient negUgentes en la denunciation 
fuifdit faire^ per les archevefques de 
Canterbrie^ et Devervoike^ que pur 
temps ferrontyftcome covientj Joient re* 
pris et dejlreintx a mefme eel denun- 
ciation fatre en la forme avantdit. 



AND that all archbifliops and 
biihops (hall pronounce the fen- 
fence of excommunication againft all 
thofe that by word, deed, or counfel 
do contrary to the forefaid charters^ 
or that in any point break or undo 
them. And that the faid curfes be 
twice a year denounced and publifh- 
ed by the prelates aforefaid. And if 
the lame prelates, or any of them, be 
remifs in the denunciation of the faid 
fentences, the archbifliops of Canter- 
bury and York for the time being 
fbali compel and diftrein them to the 
execution of their duties in form 
aforefaid. 



H Sut. de Tallagio, &c. cap. 5« 

, This excommunication the prelates could not pronounce without 
warrant by authority of parliament, bccaufc it concerned temporall' 
caofes. 



CAP. V. 



ji^^ pttr ceo que afcuns gents de nof 
tre realme foy doubtentj que les 
tides {l) et les mifes (2), queux il nous 
cunt fait avant fes heurs pur nous 
guerres (3) ^f auter bofoignet de lour 
graunt et lour bon vofuntie^ en quel 
maner que f aits foientj puifont turner 
snfervage a eux et a lour heires^ pour 
♦ ceo que ils ferront autre foits troves 
in rolle^ et auxint prifes que ount efle 
faits parmy le royalme per nous minif 
ters en no/Ire nofme. Nous avons 
grantes pur nqus et pur nous heiresj 
que mes tielx eidts^ mifes ne prifes^ ne 
trerons a cuflome pur nul chofe quefoit 
faity ou que per rolle^ ou en autre ma- 
ner poet eftre trove ^ 
♦[52a J. 



A ND for fo much as divers peo- 
ple of our realm are in fear, that 
the aids and tafks which they have 
given to us beforetime towards our 
wars and other bufmefs, of their own 
grant and good will (howfoever they 
were made) might turn to a bondage 
to them and their heirs, becaufe they 
might be at another time found in the 
rolls, and likewife for the prifcs taken 
throughout the realm by our minif- 
ters: we have granted for us and 
our heirs, that we fliall not draw 
fucb aids, tafks, nor prifes into a cuf- 
tom, for any thing that hath been 
done heretofore, be it by roll or 
any other precedent that may 'be. 
founden. 

(0 Ejdes 
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(i) Eyda et mifesj] Auxiliazi this time was a gene rail word, 
not oncly including aides due b/ law, and tenure, as aide pur f aire 
Jits cbfvaliertpwr file marier, i^fc. but aides alfo graunted by the free 
will of the fubjeds in' parliaments, which afterwards weie called 
fubfidies; and here this word eiJes is taken for an aide graunted 
by authority of parliament. 

(2) Mi/es.] Are properly taken for expences or charges, 
but here in this ad they are taken for tafks, taxes, tallages, or 
takings. 

(3) P''^ nous guerres, &c.] The king had obtained by free con- 
fent, and good will in parliaments precedent aids,, fubfidies or tafks 
for the maintenance of his warres in forcin parts* which howfoever 
they were graunted in full parliament, yet (as here it appeareth) 
many men doubted, might turne in fervage of the fubjeds of the 
realme, for that it ^x.'as holden that they ought not to contribute to 
the maintenance of the kings warres out of the realme ; and there- 
upon Bohun earle of Hererord, and EfTex high conilable of Eng- 
land, and Bigot earle of NorfFolk, and Suffolk, and marfhall of 
England, for that it concerned matter of armes and warre, exhi- 
bited, a petition to the king in French, in anno 25 £. i. before 
the making of this ad, which I have feen aunciently recorded, on 
the behalfe of the commons of England, concerning the (aid mat- 
ter, and thereupon the king at this parliament ycelded to this ad, 
that fuch eides, tafks, or takings fhould not be drawn tocullome for 
any thing that had beene done in that behalfe. 

But yet this matter was never in quiet untill it was more par- 
ticularly* explained by divers ads of parliament, which we have 
drawn into one body of a law divided into feverall branches. 

1. No man fhaVl be charged to arme himfelfe, or to finde men of 
armts, or any hoblers or archers (other then thofe that hold by 
fuch fervices, or devoires of the king, or of other lords) if it be 
not by common, confent, and graunt in parliament. 

2. No man (hall be compelled to goe to the kings warre out of 
his (hire, but where neceflity of fudden comming of flran'ge enemies 
into the realme. 

3. No man (hall be charged to give any wages either to the 
preparers or conveyors of fouldiers, or tg the fouldiers to goe into 
Scotland, Gafcoin, or elfewhere ; but that men of armes, hoblers, 
and archers, chofen to goe into the kings fervice out of England, 
(hall be at the kihgs wages from the day they depart out of- the 
counties where they were chofen, till they return. 

Which a6ls of parliamenF are but declarations of the ancient 
law of England. 

And according xa this ancient law, the commons after the faid 
declaratory ads of parliament did, when this point concerning main- 
tenance of warres out of England came in queftion, make their 
continuall claim of their auncient freedom and birth right, as 
in I H. 5. and in 7 H. 5. &c. the commons made proteAation 
that they were not bound to the maintenance of warre in 
Scotland, Ireland, Calice, France, Normandte, or other fbrein 
pajts, and caufed their proteftations to be entred into the 
parliament roll where they^ yet remain ; which in elFed agreeth 
with that, which upon like occafion was made in thb parlument 
of 25 E. X. 

But here may be obfervcd, that when any ancient law or cuflome 
of parliament is broken, and the crown po/FefTcd of a precedent, 

how 
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how diiHcult a thing it is to reilore the fubjedl again to his former 
freedome and fafety. 

Now how of ancient time foldiers were levied, mufteted and 
entred of record, &c. (an excellent military policy) which will 
conduce much to the finding of the true fenfe of this, and other 
ftatutes, concerning this matter, fee the third part of the Inflitutes, 
cap. Felony in. foldiers that depart, &c. in the expofition of the 
^ ilatute of 18 H. 6. cap. 19. See the ftatutcs of 11 H. 7. cap. /• 
and 19 H. 7. cap. i. 



CAP. VI. 

I 

rr auxint avons graunt pfirmusj V40RE0VER we have granted 

^^ et pur nous heiresj as archevefques^ for us and our heirs, as well to 

ruefques^ abbesy priors^ et as autres archbifhops, bifliops, abbots, priors, 

^ents de f, igl'ife^ as countes^ barons^ and other folk of holy church, as alfo 

^t a tout la cojwninalty de la terre^ que to earls, barons, and to all the comtnu- 

mes per nul befoigne tiels manners des nalty of the land, that for no bufinefs 

aideSy mtfesy ne prifesy ne prendrons from henceforth we fliall take fuch 

forfque de common ajfent de tout le manner of aids, talks, nor prifes, 

royabfiey et pur le common profit de but by the common aflent of the 

ceo : faves le auncient aideSy et prtfes realm, and for the common profit 

dues et accujionus [i)^ thereof, faving the ancient aids and 

prifes due and accuftomed* 

^ (34 Ed. r. flat. 4. c. I.) 

The caafe of the making of this branch, and of foch fpeciall 
mentioning of the clergy was, that the king did againft the auncient 
J awes and cuflomes of the realme collect money by commiffion 
without nffent of parliament, not onely of earls, barons, and 
comminalty, but of tht clergy, who in thofc dayes claimed a pri- 
viledge, and immunity from fecular aides and fubfidies, (by pre- 
text "of a late conftitution made by Pope Boniface :) the clergy 
ftood fo ftoutly in defence of their privilege, that fir Robert de . 
Brabazon the kings chiefe jullice pronounced openly in the kings 
bench, (in terroremj that from thenceforth no juftice fhould be 
done for them at their fuit, but juftice (hoald bee done againft them 
TA, Stat, it in the king's courts at any other mans fuit. But at this parliament 
•4 ^' !• ^ this branch gave fatisfaftion to all, for hereby it is enaded that 

conccdcndtT "°" cvcry aide and tafk and other taking muft have two fpecial pro- 
perties, the one in the creation, viz. that it bee given by the 
common confent of the whole realme in parliament ; the other in 
the execution, viz. that it be given and imployed for the common 
benefit of the whole realme, and not for private or other rcfpedls; 
which words [et pur h cammon profit de ceo\ in the impreffion of 
Tottell are injurioufly omitted. 

(1) Saves Us auncient aides et prifes dues et accufiomesJ] The 
attncient aides are here intcndcl, aide pur file marier^ pur faire fits 
tbi'Vtillery and rcliefcsby reafon of tenures, and the auncient takings 
©t ieifures are here intended, fuch as were due to the crown, yV^ 

fr^rQgaiivdtM 
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pr^rogati'v^t as waifes, flraycs, the goods of felons, and out- laws, 
deodands,and the like, [ratione te»ura]^SLS heriots^ and fuch other 
as'did lie in feifure or taking by reafon of any tenure or cuilome. 
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TfT pur cea que touts le pluis df la 
■*-' comminaltie du realme Jeijent du^ 
rement greve de la maUtot des leyriTy 
ceftafcavoir^ de chefcun facte de leyn 
quarant foul% (l), et nous ont pries j 
que nous les voudrons releJJ'er : nous a 
lour prier Us avons pleinnunt relejfes* 
Et nous avons graunt pur nous et pjir 
nous heiresj que mes celes ne prendrons 
Jans lour common ajfentj et lour bon 
volunte (2). Sauve a nous et a nous 
heires la cujlomf des leyns (4), pealx^ 
et quires avant grauntes per la com- 
fninaltie avantdit (3). £n tefmoig" 
nances des queux chojesnous avons fait 
faire cejles^nous letter s averts. Tef- 
moigne Edwarde njhe fits a Londres • 
le X. jour Dodfpbrej Ian de no/ire r eigne 
9(xv. 



A ND for fo much as the more 
part of the communalty of the 
realm find themfelves fore grieved 
with the maletentof woolls, that is to 
wit, a toll of forty fhillings for every 
facie of wool], and have made petition 
to us to releafe the fame; we at their 
requefts h^ve clearly releafed it, and 
have granted for us and our heirs, 
that we (hall not take fuch things 
without their common aiTent and good 
will, faving to us and our heirs the 
cuftom of woolls, (kins, and leather, 
granted before by the communalty 
aforefaid. In witnefs of which things 
we have caufed thefe our letters to be 
made patents. Witnefs Edward our 
fon at London the tenth day of Octo- 
ber, the five and twentieth year of our 
reign. 



(a Inft. 76.) 



( I ) Et pur ceo que tout (e pluis de la comminaltie du realme Jeijent Sec before the 
durement grcve de la m^letot des Uynes, s, de chefcun facke de leyn 40./. fta^ute of Magna 
&c.] The grievance was that the king bad lately, without com- Charta cap. 30. 
men affcnt of parliament, fet a charge of forty (hillings upon every 
fack of wool, here called by the name of maletot, that is, the ill 
toll or charge, for the word [impofition] was not yet heard of in 
any record. 

See more of this matter in the exposition upon the 30. chaper of 
Magna Charta. 

This is an excellent precedent, that when grievances are found 
put, and proved, that they bee put downe and overthrownc by 
authority of parliament. 

( 2 ) Et nous a'vons graunt pur ncus et pvr nous heires i que mes celes 
ve prendrons fans lour cornmjn ajjent et lour hone 'vclnntS^ This is 
worthy of obfervation, whereof you may reade in the expofition 
of the 30 chapter of Magna Charta. 

(3) A<vant graunt s per le comminaltie afvantdit,'\ By the com- 
minalty aforeiaid, that is, by aft of parliament for the com- 
minalty of England cannot graunt but by parliament. 

And fome i'ay that the comminalty are" here named for three 
Tcfpcds : 1. For that they are the greater part. 2. For all aids Rot Pat. 3^.1. 

and «n-&9* 



5^<> 

Micb. 26E. I. 
int* rctorn* brcv. 
in Scacc\ pciw 
common! tatem 
Angliae, tec, 
vid. Magna 
Chart, cap. 30. 
* Art fupcr 
Chart, cap. !• 
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Rot. Pat. 3E.X. 
m. I. &-g. 
Rot. Finiam* 
j £« i.'Acc» 
Mich. 26 E. z. 
Sn Scacc. inter 
retom. breyium 
ex renuTheCaar. 
See in the Ex- 
poQtion upon 
the ftatute of 
Magna Chart. 
€a»3o. 
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and fubfidies begun with them. 3. For that the farrc greatei' 
benefit to the king comes from them. For in fubfidies the com- 
minalty filleth the kings cofFers ; but feme have faid that * com- 
mune and comminalty doe fignify as much as the people, that is, 
all the fubjeftsof the realmp, and fo it was taken in divers parlia- 
ments in this kings raigne, and in this alfo, fo as commune ihould 
iignify the people, and commons a part of them. 

(4) Les cufiomts de leynes,'^ The cuftomes heVe intended to be 
granted by parliament, were 6. s. 8. d. for the tranfportation of a 
iack of wool, and 6. s.^ 8. d. for every 300 pelts tranfported, and 
13, s. 4. d. for the tranfportation of a iaft,of leather. 

Thefe cuftomes were granted to king Edw. 1 . as it appeareth in 
Rot. patent. 3 E. I. Cum pralati^ magnates, et tota cemmunifai 
regni nofiri nobis conce/s^ quandam no*vam confuetudinem de lanis^ 
ptllibusj et cor Hi tarn in Anglian quam in Hihet nia^ et IVallia re^num 
nofty-um exeuntibus imperpetuum nobis, et h<£redibus nojirisf percipiend* 
inforniafubfcripta, vise, de quolibet facco lame dimidiam marcdmy dt 
Jsngtdis trefientis pellibus/lanutis qua faciunt unum Jaccum dimidiam' 
marcam, et de qualibet lafia coriorium unam marcam, ilhrum Jcilicet 
coriorium^ ptUium^ et lanarum, qua portus Anglia, Hibernia, et 
VPallia regnum noftrum exibunt^ &c. 
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STAT. DE TALLAGIO NON CONCEDENDO, 

Edit. Anno 34 Edw. i • 
CAP. L 



JsJULLVM tallagium (i), vel 
•^ ^ auxillum {2) per nosy vel haredes 
nojiros in regno nojlro ponaturyfeu Uve- 
turjine voluntate^ et ajfenfu archiepif* 
toparum^ epifcoperumy comitumj baro^ 
numj militumy burgenftum, et aliorum 
tibererum coni ie regno noJiro{^. 



"Y^G tallage or aid (hall be taken or 
levied by us or our heirs in our 
realm, without the good will and 
afTent of archbifliops, bifhops, earls, 
barons, knights, burgeiTes, and other 
freemen of the land. 



(25 Ed. /. ftat. I.e. 6.) 



Albeit that this aft is not next in courfe of time, yet being 
next in matter, we have thought good to handle this adt before 
others. 

There were two caufes of the making of this aft ; the firft was, 
that where king £. 1. having conceived juft difpleafure againil the 
Frehch king, for the injury done unto him, in with-holding 
Aquitaine, and other his inheritance in Franqe ; and wh^rc the 
French king had grievoufly, and with flrong hand vexed and 



over- 



Cap. I. De Tallagio non concedenda. 

over-layed Gay earl of Flanders, and had won mych of his lands 
from hirn : king Edw. the firil intending to aid and afHfl the faid 
earl, and to refcue him out of the hands of the French king, who 
was ready to devour him and his earldom, did require fpecially of 
Humfrey ie Bohun earl of Hereford and EHex, and conilable of 
England, and of Roger Bigot earl of Norffblk and SufFolk, marfhall 
of England, and of all the Earb, barons, knights, and efquires, 
and of all free-holders of 20. Inland within his kingdom, whether 
they held of the king in capite^ or of other wliatfoever, to con- 
tribute to his wars in Flanders in refcue of the iaid earl, or finde 
able men to go with him on that journey : which the conilable and 
marihall, and* many of the nobility, and of the knights and 
efquircs, and fpecially John Ferrers taking part with them, and 
all the free holders abovefaid vehemently denyed, unleiTe it were fe 
ordained and determined by common confent of parliament, as had 
been before ena^cd in the parliament of anno 25 E. i. by the a£l 
of confirmationes cbartarum^ as before it appeareth. 

The fecond caufe was, that the king the yeer before had taken 
a tallage of all cities, boroughs and towns, without aiTent of par- 
liantent; whereupon grew great murmuring and difcontentmenc 
among the commons. For pacifying of which difcord between the 
king and his nobles, and for the quieting of the commons, and for 
a perpetuall and a condant law for ever after both in this and other 
like cafes, this ad was made in the four and thirtieth yeer of his 
reign. 

(i) NuUttm /allagium^l TalUgiunh or tailagium cometh of the 
French word toiler, to (hare or cut out a part, and metaphorically 
is taken when the king or any other hath a fhare or part of the 
value of a mans goods or chattels, or a (hare or part of the annuall 
revenue of his lands, or puu any charge or burthen upon another; 
fo as taJlagium is a generaU word, and doth include f all fubfidies, 
Uxcs, tenths, £fteens, impo(itions, or other burthens or charge put 
or (et upon any man, and (b is expounded in our books, here 
it is reflratned to tallages, fet or levied by the king or his heirs. 

• Robertus de Haye impl* Ricbardum U Waives cum oT pro cap^ 
it one averiorum in duobus locis, apud Lindefield iMcat* North/let ^ 
Southu/et ipfi dicunt quod Willielmus Jilius Walteri le Haye tenet de eo 
^u/edam ten^ apud Undefand per fer-vitium xi. s, ^ per tallagium ei 
faciend* ad 'voluntatem ipfius Ricbardi, l^ quia ipfum WilUelmum 
talliavit, anno regis nono, una 'vice ad ii, s, ^ alia vice anno decimo, 
ad xviii. d. quod tallagium ei aretrofuit pro pradiQis ii, s, per annum^ 
ipfum WilUelmum dijlrinxit fuper feodum fuum pro prad^ arreragiis l 
Robertus dic^ quod prad* Willielmus tenuit de eo pradiSi* ten' per 
certum /er<vitiumt W non per tallagium ad 'voluntatem fuam, i^ die* 
quod de iUo fewitio' nihil ei ofetro fuit l^c, Ricbardus dicit quod 
advocat prerdi^iam difiridionem Juper pradi^'* WilUelmum, IS non 
fuper ipfum Robertum ; et petit judicium Jt idem Robertus, qui non eft 
teneusfmu, nee diftriSio fuper ipfufn ad vacatur^ pojjit fcr'viiium fuum 
dedicere : idee conjiderat* eft quod pradidus Ricbardus . indi fine 
die, Et pradiSius Robertus nibil cap* per breve fuum, fet fit in. 
mifericordia pro falfo clam* fuo ; et pnediclus Ricbardus babeat retur^ 
mum averiorum, ^c. 

(2) AuxiUum."] And this word was ufed in the ilatutc of 
25 E. I. whereof fomewhat hath been faid in the expofition 
thereof 

Yoa 
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For thia word 
Tallage, vide 
15E. 3. Avowry 
106.F.N.B.14. 
26. 3SH.6. ic. 
32 E. 3. Monftr. 
16. 3 E. 3^ 
Quo War. Btv, 
2. 

Clauf. 19 H. 3. 
m. 16. ibid, m« 
13. Clauf. 
II H. 3. m. 17. 
Rcgift. 142, *4> 
F. N. B. 150. 
13 E.I. Via. 3S. 
Kot. Alma. 
i2 E. 3. parti, 
m. 22. Ror. 
Pari i am. 6£. j* 
nu. 4. 1 E. s. 
Siac. de Mili- 
tjbus. Roc. 
Parliani. 
t3H. 4. nu. x.^ 
19 H. 6. 32. 
38 H. 6. 10. 
Rot. Pat I H. 7. 
part 3. ID. i6. 
Vide inWafle 
Tallage de 
ViUens,&c. 
Modus tcnend. 
^arl'i. Vet Ma* 
nufcript* 
* Mich. 1 1 E. ri^ 
in banco RoL 
49. Suflex, 
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• Vide fol. 41. 
Math Par. 247. 
Waif. 40. 

Fortefcae, ca. 9. 
fol. 73. &cap. 
12. 18. 34. & 35. 



Rot. Parllan. 
13H. 4.Du«43. 
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13H. 4-fol. 16, 
J7- 



Rot. Pari. 22 B. 
3. nu. 31. Rot. 
ParL 25 E. 3. 



De Tallagio non concedendo. Cap. t# 

You may read further in that ancient record intituled De moi^ 
temndi parliamtntum tempore regis Ednx). filii Etl9eldredi\ debeni 
auxilia peti in plena parliamento. So, as hath been faid before in the 
cxpoiition upon the 30. chapter of Magna Charta, and of 25 E. n 
Thefe afts are but declarations of the ancient common laws of this 
realm. 

(3) Nullum taliagium, *uel • auxilium per fioi, *uel haredes noftrof 
in regno nofiro ponatur, feu le^eturfine 'voluntate, et ajfenfu arcbiepif" 
coporumy epi/coporumt comitum, baronum, militum, burgenfium, et aliorwn 
liberorum ccm* de regno noftro.] Thefe words are plain without any 
fcruple, abfolute without any faving. Abfoluta Jententia expofjore 
non indiget. 

And this is as much as to fay, that no fubfidy> talk, tenth, 
fifteenth, impoiition, or other aid or charge whatfoevcr, (hall by the 
king or his heirs be put or levied without the common councell of 
the realm, that is, by the will and alTent of the archbifhops, bifhopsi 
«arls, barons, knights, burgeffes, and others of the counues, that is 
to fay, by grant and common afTent in parliament. 

Within this aft are all new offices crefted with new fctSy or old 
offices with new h^s^ for that is a tallage put upon the fubjeft, 
which cannot be done without common afTent by aft of parjiament; 
And this doth notably appear by a petition in parliament in anno 
13 H. 4. where the commons complain, that an office was erefted 
for meafurage of clothes and canvas, with a new fee for the fame 
by colour of the kings letters patents, and pray that thefe letters 
patents might be revoked, for that the king could ereft no offices 
with new k^s to be taken of the people, who may not fo be charged 
but by parliament. 

The royall anfwer of the king la parliament was, that the 
flatutes therefore provided Ihall be obferved, which ftatutes were 
the faid aft of 25 E. 1. and this of 34 E. i. &c. and accordingly 
judgement was alfo given in the kings bench, fo as this point was 
both refolved in parliament, and adjudged by law according to 
thefe ffatutes ; and hereby it appeareth that thefe were afts of 
' parliament. 

King Edw. 3. had granted to Robert Foley a new office of 
meafunng of worfleads, with a new fee; and it was at the petition 
of the commons refolved in parliament to be void, and afterward 
revoked as void by authority of parliament ; and the like law is in 
all like cafes. 

Note that the words of tliis branch are gencrall,-Aa//Kffi talla- 
gium^ ^c. ponatut^feu lenjetnrfene voluntatCj &*f. and faiih. Per nost 
et biered* noftrosy but not Pro nobis ^ out ad opus ncflrum, B.ut gene- 
rally fo as all tallages, burthens, or charges put upon the fubjeft 
by the kiijg, either to or for the king, or to or for any fubjeft by 
the kings letters patents, or other commandemcnt or order, is pro- 
hibited by this aft unleffe it be by common confent of parliament ; 
and note that the words are in the disjunftive, [Ponatur/eu leveturl 
fo as if it be fet by the king, although it be not levied by him, but 
by a fubjeft, as it was in the cafes abovefaid, it is witliin the 
purview of this flatute. 
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CAP. 11. 

^ULLUS minifier nofterjvel "^O officer of ours, or of our 
^^ haredum nojlrorum capiat bladaj ^ heirs, (hall take corn, leather, 

cattle, or any other goods, of any 
manner of peribn, without the good 
will and afient of the party to whom 
the goods belonged. 



comay aut aliqua alia bona cujufcun 
quiy Jim voluntate et ajfenfu iliiusy 
cujusfiurint bona. 



(la Rep. 19.) 

Of this branch we fhall have juft occafionto fpeak when wc 
come to the ftatute of 28 E. i. caji. 2. and therefore do purpofcl/ 
omit to fpeak of it here. 



CAP. III. 



7V7//f/Z capiaturde astero nomine^ 
vel occajime maletot de facco 
lana. 



I^OTHING from henceforth 
fhall be taken of (acks of wooU 
by colour or occafion of male^tcmt* 



See for Maletot 25 £. 3. cap. 6. and Magna Charta, cap. 30. 
and albeit it was oufled before, yet nunquam nimis dkhur^ quod 
fi'^nquam fatis dicitur ; by this a£l it is both prohibited by the 
generdll purview^ and alfo by this particular branch. 



C A P. IV. 



T/'OLUMUS et foncedimus pro 
nobis et harsaibus no/irisy quod 
$mf!es eierici et laid de regno nofiro 
habeant omnes legesy libertateSy et 
liberal confuetudines Juas ita Ubere et 
integrcy ficut eas aliquo tempore melius 
it plenius habere confueverunt. Et Ji 

contra il/as quocunque ar* 
[ 535 ] ticulo in prafenti charta 

contento Jiatuta fuerint 
edita per nos et antecejjbres noflrosy vel 
confuetudines introdutfa : volumus et 
concidimuSy quod bujufmodi conjuetu* 
dims et Jiatuta vacua et nulla Jint in 
perpetuum. 



^U^ E will and grant for us and our 

heirs, that all clerks and lay- 
men of our land (hall have their 
laws, liberties, and free cuftoms, as 
largely and wholly as they have 
ufed to have the fame at any time 
when they had ihem bed} and if any 
ftatutes have been made by us or 
our anceftors, or any cu (loins brought 
in contrary to them, or any manner 
of article contained in this prefent 
charter, we will and grant, that fuch 
manner of ft:;:utes and cuftoms Ihall 
tevoid and fiultratc for evermcrc. 

This 
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42 H. 3. ca. I. 



De Tallaglo non conceckado. Cdp. 5* 

This containeth a reflitution general! to the fubjefls of all their 
jawes, liberties^ and fvse' cn&omes, as freely and wholly> as at any 
time before in the better and fuller manner they ufed to have the 
fame, and this doth not oncly extend to Magna Cbarta, and 
Charta de Forefta, but to all other laws> liberties, or fieedomes, and 
free cuflomes whatfoever. 

But what if any ad of parliament have been made contrary n> 
any article in this aft contained; this later claufc, viz. Et fi contra 
illasy 8cc, containeth a repeale of all ftatutes made by king E. i. or 
any of his aunceftors againft any article in this z&. contained, that 
is to fay, concerning the firft chapter, Nullum tallagium, &c. or 
the fecond, Nullus tninijier nofter ; or the third, M'^^i/ capiatur ; or this 
fourth, whicJiis moil general!, f^olumuset concedimus, &c. 

Hereby it may be obferved how^ prudent antiquity could containe 
much matter in few words. 



CAP. V. 



pEMISIMUS eiiam Humfredo U \/[ 



Bohun^ comiti Hereford^ et Effexy 
CQnJiabular* Angli^y et Roger* Bigot 
comiti Norffi et Suffl marefcallo 
jfngli^y et aliis comitibusj baronibuSj 
?nilitibusy armigerisy et L de Ferreres^^ 
nc omnibus aliis de eorivn focietatey 
canf OS derationed et concordia exifienti- 
bus : necnon et omnibus viginti tibratas 
terra tenentibus in regno nojlroy five 
de nobis teneant in capite^ Jive de alio 
quocunque ad tramfretand* nobijcum 
in Fland* certo die vocatisy ranco^ 
rem ( i ) ^/ malam voluntatem [2) erga 
fios foabitamy a< eliam tranfgrejpones 
Ji quas ncbis fecerint (3), ufque ad 
prafmtis charta confi>£fionem\ Et ad 
maj'7rem hujufmodi rei fee ur it at em 
zolumus et concedimusy quod omnes 
archiepifcopi (J^)yet epifcopi in perpe- 
tuum habeant in fuis cathedralibus 
eccleftisy habitanti prafenti charter 
leBa excommunicarcy et publice injin^ 
gulis parochialibus ecclefiis fuarum 
dioc* excommunicatos denunciare bis in 
anno omnes illosy qui contra tenorem 
prafenti s charta vim et effe£ium quo- 
quo modo vel articulofcienter fecerinty 
aut fieri procuraverint. In cujus rci 
tejlimonium prafenti charta Jigillum 
no/irum eft appenfum una cum figiUis 

archiepif'- 



OREOVER, we have pardoned 
Humfrey Bohun ear! of Here- 
ford and Eflcx, conftable of England, 
Roger earl of Norfolk and Suito^k, 
marflial of England, and other earls, 
barons, knights, efquires, and namely 
John de Ferrariis, with all other 
being of their fellowfhip, confederacy, 
and bond, and alfo to all other that 
hold XX pound land in our realn», 
whether they bold of us in chief, or of 
other, thac were appointed at a day 
certain to pafs over with us into 
Flanders, the rancour and evil-will 
born againft us, and all other offences 
that they have dope againft us, unto 
the making of this prefcnt charter. 
And for the more aliurance of this 
thing, we will and. grant, that ail 
archbifhops and bifbops for ever fball 
read this prefent charter in their 
cathedral churches twice in the year, 
and upon the reading thereof in every 
of their parifti churches, (hall openly 
denounce accurfed all thofe that wil- 
lingly do procure to be done any thing 
contrary to the tenor, force, and 
effedl of this prefent charter in any 
point and article. In witnefs of 
which thing we have fet our feal to 
this pfelent charter, together with the 

feab 
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dtrchiepifcoporumjepifcoporum^ ifc. (5) feals of the drchbifliops, bifliops, &c. 

fus fponti juraveruntj quod . Unorem which voluntarily have fworn that, as 

pntjentis ckartoy quantum in eis $/?, much as in them is, they (hall obferve 

in omnihis caufis et Jingulis articuHs the tenor of this prefent charter in all 

fervabunty et ad obfervationem fideli caufcs and articles, and (hall extend 

auxilium prajlabunty fefr. (6) their faithful aid to the keeping there- 
of, &c. 

tf you compare our Engjifh hiftorics with this aft of parliament, [ 536 ] 
the old faying (hall bee verified, that records of parliament are the 
trueft hiftories. 

Although the king had conceived a deep difpleafure againft the 
conftable, marfhall, and others of the nobility, gentry, and com- ^ 

nons of the realme, for denying of that which he fo much defired, 
yet for that they ftood in defence of their laws, liberties, and free 
cuftomes, the king, who (as iir William Herle chief jufticc of the 5E. 3. fol. ij^ 
common pleas, who lived in his time, and ferved him, faid) was 
the wifeft king that ever was, did not onely reflore the fame to 
them cs is aforefaid, but granted a fpecial pardon to thofe of 
whom he had conceived fo great difpleafure ; fuch a one as you (ball 
not reade of the like, for hereby he pardoned three things : 

(1) I. Rancorem.'] Rancor is taken here metaphorically foi* a 
feftring of indignation, or difpleafure in the minde of the king, 
which the king.releafeih and difchargeth them of the fame, and 
incidently reflore th them to his favour. 

(2) 2. Malum *uoluntarem.] Ill will or unkindnefTe : of this (6 
much may be faid as hath been faid of rancor. 

(3) 3. £/ etiam tranfgrejjimm^ fi quas feeerint,'\ Here thefe 
. words \fi quas fecerinti arc added, left by acceptance of a pardon 

of tr^nfgreffions they (hould impliedly confefTe that they had tranf«- 
grefled : fo carefull were the lords and commons in farmer times 
to preferve the ancient laws, liberties, and free cuftoms of their 
country. 

(4) Et quod omnes archieplfcopl^ &c.] Here power is given isE.i.Confirti. 
to archbifhops and bifhops twice in the ycare, upon the reading of C*»*'^"'» «•?• 4* 
this adt, to excommunicate all the violaters thereof, &c. 

(5) In cujus ret teftimonfum pr<efenti charta figillum no/hum eft 
appenjkm una cum Jigillis archiepi/ioporum, epifcoporum^ comituptt ha» 

ronum, &c.] Nota the folemnity of this aft, in that ail the arch- Rot. Pari. 7 H 4. 

bifhops, bilhops, earles, barons, &c. did put their fcale thereunto: "g'g^*** ^g^*^* 

a rare example, which was done for the obliging of them the more proccVJm, & 

firmly to the obfervation of this aft, which concerned the laws, comitat. 70. 

liberties^ and free cuflomes of their country. cap. figJiiac. 

(6) Slvi/pontejura*verunty quod tenorem-prafiniis charts, quantum Wa;i. pag .48. 
in eis eft^ in omnibus caufes et Jingufis articulis /er*uabunt, et ad ohfer^ 

'vand* fidele auxilium praftabunt^ &c.] , And for their greater obli- 
gation for the due obfervation of this aft, they tooke a voluntary 
corporal! oath. 

Here note, that either houfes of parliament being courts may 
take voluntary oathes, as here it appeareth. 
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ARTICULI SUPER CHARTAS, 
Edit. Anno 28 Edw. i. 

pVR ceo que les points ^ la ground pORASMUCH as the articles of 

•* chartriy des fraunchif. et de la the great charter of liberties, and 

foreji^ Us queux U toy Henry pier no/he of the charter of the foreft, the which 

feigniour le roy qui ore ejiy granta a king Henry^ father of the king that 

fon people ( J ) pour le preue de fin now is, granted to his people for the 

roialme^ ne ont pas ejle tenusj ne gardes weal of his realm, have not been 

avant ces heures, pour ceo que avant heretofore obferved ne kept, becaufe 

pes heures peine ne fuit ejtablie [%) there was no punifhment executed 

vers les trefpajfants countre les points upon them whith offended againft 

des chartres avantdits : noftre feigniour the points of the charters before men- 

U roy les adde novel graunt^ renoveU tioned; our lord the king hath again 

et confirme, Et a la requejles des granted, renewed, and confirmed 

frelatesy counts^ et barons (3) tf fin them at the requeft of his prelates, 

parliament a TVeJF^ en quarefme Ian de earls, and barons, afTembled in his 

fin reign xxviii. ad certains points parliamentholdenat Weflminfler,the 

ajtrmcy et peine ordeigncy et ejlablie^ eight and twentieth year of his reign> 

encounter touts yceuxj que encountre and hath ordained, ena<5ied, and efta- 

les points des avantdits chartres^ ou blifhed certain articles againft all 

nul point de euxj en nul mannex vien^ them that offend contrary to the 

dronty on tmfprendrenty en la forme que points of the faid charters, or any 

knfuiL part of them, or that in any wile 

tranfgrefs them, in the form that 

enfueth. 

One caufe of the making of this a£l was, that albeit the king had 
confirmed the faid charters at his parliament holden in 25 £. i. 
and filled the a£t by the name of Coufrmaeiones chartarum de liberta^ 
tibus Anglidt et Forefia, yet becaufe there was a faving in that a^. 
\Sa:vt5 Us auncient tudei etprifis dues et accif/lomes] although they were 
^o be urtdei^f^ood of aids by reafoD of tcnorc, &c. as in the expofi^* 
tion thereof it appeareth, yet it was a colour for the kings officers 
and minifters to make an evaiion when the parliament was : and 
thereupon the lords of parliament, did importune the king to con- 
iirme the faid charters; which the king promifed to doe: but 
when it came to be fet downe in forme of an a6l, the king would 
have added a faving of the right of his crown» which the lord« 
. did mainly inveigh againil, and prefied the king with his promife 
to confirm them as abfelutely as his noble father king H. ^. had 
graunted them ;^ which in the end he yeelded unto, as by this ad it 
appeareth. 

And another caufeof the making of this ad, as by the preamble 
^ fuggefted, was» that there was no certaine puniflimeiit in many 
points edablilhed by the faid charters againft the violaters of the 
fame, which aifo by this ad are remedied* 

Z (0 Grant 
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(1) Grant a fin people »'] This word ^/«/«/ here doth include 
all the kind's fabjeds, both the prelates, and other of the clergy, 
and the nobles and commons of this realme, for all bee the kings 
people, \/oM people.'] 

(2) PitMi fufuit iftablie.^ Some reade it [peine ne fuit execute^ 
that is true in effed, but the origioall is peine ne fuit eJlabUe, 
that is, no paine was fet down in certain. 

(3) ^ iJ requeft let prelates y couniesy et Barons,] Thcfe articles [ 53^ 1 
were preferred by the lords of parliament, becaufe they ^ad 

a promifc of the king to paflc the faid articles ; there were at this 

parliament 93. earles and barons of the realme, befides the lords of 

the cler^, which then were many. 

The title is here Articuli fuper chartas^ fometimcthcy ftyled it J^«^-P««^5«-4* 

by the name of No^i articuli fuper chartas, fometimes. Explanations rxtntti^u^' 

far les chartres; and juftly they are called Articuli fuper chartas^ mtrfli. Caife/ 

meaning Magna Qborta, and Cbarta de Forefta, for that they Vide 11. 10. fo. 

contain the fubftancc of all that is contained in thcfe articles. If I^.f '^^ <*• 

Marihalfea. 



'CAP. I. 



QE&TASCAVOIRy que di cy en 
avant la grand chartre des fran- 
ihifes Dengleterre^ grante a tout la 
ctnnmune Dengleterre (i)jetla chartre 
de la forefi in mejme le maner grante^ 
Joient tenuij gardes^ et maintenus en 
chefcun articUj et chefcun pointy auxy 
pleinment come le ray les ad graunte^ 
renoveUy etperfa chartre confirme (2). 
Et que celles chartres potent bailies a 
chefcun vifcont{2) Dengleterre defoubes 
lejeale le roy^alier quatre foits per an 
dioant le people enpleine countie: ceji^ 
ajcavoir^ au prochein countie apres la 
faint ATichaeC^ au prochein countie 
apres le Noely au prochein countie apres 
la Pafche^ et au prochein countie ap^es 
la faint Johan' Baptifi. Et a ceux 
deux chartres en chefcun pointy et en 
chefcun article dicele^ firmement tener^ 
et gardery ou remedie ne fuit avant 
per la common ley^ foient ejleus en 
chefcun countie per la commune de 
ntefme la countie trois prodes bonus 
chivalersy ou outers loialx^ fages^ et 
avifesy que foient }ures et amgnes per 
Us letters le roy overtes defon graund 
fiftle^ do oiet et terminer^ funs auter 

briefs 



'T*H AT is to fay, that from bencc- 
. forth the great charter of thd 
liberties of England, granted to all the 
commonalty of the realm, and the 
charter of the foreft, in like manner 
granted, fhall be obferved, kept, and 
maintained in every point, in as 
ample wife as the king hath granted, 
renewed, and confirmed them by his 
charter. And that the charters be 
delivered to every flier iff' of England 
under the king's feal, to be read four 
times in the year before the people in 
the full county, that is to wit> the next 
county-ciay after the feaft of Saint 
Michael, and the next county-day 
after Chriftmas, and at the next 
county after Eafter, and at the next 
county after the feaft of Saint John. 
And for thefe two- charters to be 
firmly obferved in every point and 
article (where before no remedy was 
at the common law) there fliall be 
chofen in every fliire-court, by the 
commonalty of the fame fliire, thred 
fubftantial men^ knights; or other 
lawful, wife, and well-difpofed per-* 
fonS| which fliall be juftices fworn 
3 L 2 and 
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hriefe que hur eonmon grauniy Us 
pleints quefiferront de touts yceuxy que 
contreviendront (5) o» mefprendront en 
nuldes dits points des avantdits char ires 
en counties ou its font affigttes^ auxihien 
dediins y franchifes^ come dehor s^ et 
auxibien des nunijhrs le roy hors de 
lour places^ conie des outers^ et les pleints 
€ter de jour en jour fans delay : et les 
iermincnt fans alloxuer les delayes^ que 
font alUwes per la iommon ley (6), ^/ que 
mefme ceux chivalers eyent poyer de 
punier touts ceux que fer- 
[ S39 ] '"^'^^ attaints de trefpas 
faitycncountre nul point des 
chartres avantdits.^ ou remedy ne fuit 
avant per la common ley (4), auxy come 
avant eji dity per imprifonment^ ou per 
ranfomey ou per amerciament^ fcknque 
ceo que le trefpas le demaund. Etpur 
ceo nentende pas le roy^ ne nui des 
foyens que. a cejl ordeignement fuereniy 
que les ihivalerS avantdits^ teignent 
nul pice per le power que done lour foity 
en cas ou avant ces heuresfuit remedie 
purview folonque la cofnmon ley per 
brief e: ne que prejudice foit fait a la 
common ley\ ne a les chartres avantditSy 
en nul de Jour points. Et voit le royy 
que fi touts trois ne foient prefenteSy ou 
ne perront a ifats les foils attendreya 
faire lour office en la forme avantdity 
que deux des trois le faccnt. Et 
ordeigne cjiy que lei vifcou^.tSy et les 
bailifes le royy foient attendants a les 
fommandements des avantdits j.'fiiceiy 
en quant que appent a lo^r office, Et 
oujire ces chofs grams Jur les points des 
chc^rtres avantditSy le roy de fa grace 
efpccially en allegeance des grevancesy 
que fin people ad eu per les guerres que 
ont ejley et en amendemcnt de lour eflatCy 
it pur tant que i Is Jo tent plus prejles 
et fonfetviccyet plus volun tiers aidant Sy 
quant il en avera afgire (j)^tid grant 
afcuns articleSy les queux il entend* 
que tiendront auxibien lieu a fan peopUy 
i!f auxi grand profit ferronty ou plus 
que les points avant granies* 



and a(2igned by the king's letterg 
patents under the great feai, to hear 
and determine (without any other 
writ, but only their commifiion) Tuch 
plaints as (hall be made upon all thofe 
that commit or oflFend againft any 
point contained in the fbrefaid char- 
ters, in the (hires where they be 
affigncd, as well within franchifes as 
without, and as well for the king's 
officers out of their places, as for 
other, and to hear the plaints from 
day to day without any delay,- and to 
determine them, without allowing 
the delays which be allowed by the 
common law. And the fame knights 
fhall have power to punifli all fuch as 
(hall be attainted of any trefpafs don^ 
contrary to any point of the forefaid 
charters (where no remedy was be- 
fore by the common law) as before 
is faid, by imprifonment, or by ranfom, 
or by amerciament, according to the 
trefpafs. Neverthelefs the king, nor 
none of thofe tha): rtiade this ordinance, 
intend, that by virtue hereof any of 
the forefaid knights (ball hold any 
plea by the power which (hall be 
gi\:en them in fuch cafe, where there 
hath been remedy provided in times 
paflcd, after the courfc of the com- 
mon law by writ, nor alfo that any 
prejudice (hould be done to the com-- 
mon law, nor to the diaitcrs afore- 
Ciid in any point. And the king 
v/illcih, that if all three be not pre- 
fent, or cannot at all times attend 
to do their office in form aforcfaid, 
that two of them (ball do it. And it 
is ordained, that the king's iheriffs 
and bailiffs (liall be attendant to do 
the commandcments of the foreiat(i 
juftices, as /ar forth as appertaineth 
unto their offices. And befides thefe 
things granted upon the articles of 
die charters aforefaid, the king of 
his (pecial grace, for redrefs of the 
grievances that his people hath 
faflained by rcafon of his wars, and 
for the amendment of their e(tate, and 
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to the intent that they may be die 
more ready to do him fervfce^^and the 
more willing to affift and aid him in 
time of need, hath granted certain 
articles, the which he fuppofeth (hall 
not only be obferved of his liege 
people, but alfo Qiall be as much 
profitable, or more, than the articles 
' heretofore granted. 

(0 -^ ^<f commune sT Jngleferre."] Here commune is taken for peo- 
ple, (o as [tout le commune] is taken here for all the people ^ and 
thi> IS proved by the feiife of the words, for Magna Charta was 
not granted to the commons of the realm, but generally to all the 
fubjeds of the realm, *uix, to thofe of the clergie, and to thofe of 
the nobility, and to the commons alfo: and that [commune] in this 
place fignifieth people, it is proved by the preamble, for there the 
great charter, and the charter of the forefl, are rehear fed to be 
granted by king H. 3. to his people; and here they are faid to 
DC granted [a le commune:'] and fee before 25 E, 1. Coniirmat. 
Chart, cap. i. & cap. 6. for this word commune and comminaltie : 
fo as \a U commune] here (ignlfieth not to the commons of the 
realm, bat to the people of the whole realm ; and herewith agrecth 
our books, that for a common nufance, which concerns le commuhe, 
ou U comminaltie i le fuite /err* done au roy^ where [commune] and *^* 3- »^* **• 
[comminal/ie] include all the kings fubjeds. 

(2) j^uxi pleinement come le rqy, les ad grant e^ rmo-velet et per fin , 
chartrt confirmed] Here it is to be anderflood, that this kine Edw. 1. 

the 28 day of March, in this 28 yeer of his raign had abfolutely 
confirmed, fo ^s now by force of this ad of parliament in an. 

4. £. 1. it hath onely the force of a charter, but this' is eflablilhed [ 54O 3 

y tliis ad of parliament. 

(3) £/ que les chartresfint hailles a chefcun 'ui/c*, WV.] And that 
thcfe charters ihould be read four times in the yecr in full county j 
here is order taken for the publi(hing of thefe charters. 

See the flatute de Confirmat. Chart, cap. i. 3, 4. 

(4) Ou remidie nefuit avant per U common ley.] That is, where 
no adion was given by the kings writ to be purfaed at the com* 
mon law. 

(5) Jpres le faint Michael, l^c. Solent ejleus en che/cun counfie, 
per la commune de mefme U countie, trois prodes cbi'valiersy ou outers 
loyally /ages, et anji/es, que /oient jurees et affignes per les letters le roy 
avertes de /on grand /eale, de oier et terminer Jans auter hfie/e que lour 
commen grants les pUints que /e /erront de touts ceux, que contrevien^ 
dront, &c.] Here, for the better execution of thofe glorious two 
lights. Magna Cbarta^ and Charta de Forefia, a new court and new 
juftices were appointed, with limitation that they fhould meddle ^ 
onely with thofe points againft thofe charters, for the which before 
this ad there was no remedy by the common law. 

Here by the way it is to be obferved, that three new things 
w.hich have fkir pretences are moft commonly hurtfall to the 
common-wealth, 'vix. 1. New courts (as here was one) for com- 
monly they tend to the grievous vexation and oppreifion of the 

3 L 3 fubjed^ 
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Ub}e€t, and not to that glorious end that at the firft was pretend- 
ed; for ere£l new courts, and conllitute great men to be judges, and 
make what limitations you will, they will never want authority 
and jurifdidtion. 2. New offices either in courts of juftice, or out 
of them, which cannot be done as here it was, but by parliament; 
but they under pretence of the common good are exercifed to 
the intolerable grievance of the fubjeft. 3. New corporations 
trading into forein parts, and at hom-, v/hich under the fair pre- 
tence of order and government, in conclufion tend to the hinder- 
a^nce of trade and craffique, and in the end produce monopolies. 
But now to the text. 

(6) £/ auxibien des minifiers It ray btfrs it Iwr places y comi ies 
autirs : et Us fUintes oier de jour en jour fans delaie : et Ies terminent 
fans allower Us deUies, que font alltnves per Ui commen leyj] Here 
was the iirft ground for the raifing of the juftices of trebofien^ 
or tra^lbafton^ fo cdled (in refpe£t of their precipitate proceed- 
ing from day to day, without fuch convenient leifure and time as 
common law allowed) for that their proceedings were as fpeedy 
and ready as one might draw a (laiF. 

Their authority was increafed in anno 33 E. I. and if you de<- 
fire to read their commiflion, you may read the fame in Rot. Pat* 
anno 33 E. i. 

The/ in the end had fuch authority as jnftices in eyre; but al* 
beit they had their authority by aft of parliament, yet if they erred 
in judgement, a writ of .errour did lye by the generall rule of the 
common law to reverfe their judgement in the kings bench ; which 
being once refolved and known, and their junfdidion fettered 
with fo many limitatiQns, their authority by little and little 
vaniihed. 

(7) Le roy de fa grace efpecial, i^c, et pur tant que ils foient plus 
prefies a fen fer^vice^ et plus *voluntiers aidants, quant il en a^uera a 
/aire,'] Here is to be obferved, that the fubjedl ought to retribute 
to the king for a bill of grace two things, firil : to be the more 
ready to do him fervice ; ^nd fecondly, to aid him in time of 
Bccd. 



CAP. II, 



Ji]^ primes pur ceo que un grande 
"^^ grievance {l) ejl en ccji realme^^ 
it dammage fans nombre^ de cec que 
U roy et fes minivers de fa miigneej 
auxibien Us aliens come Us denifens^ 
font hur prijes {2) per la ou ih paf^ 
fent parmy U reabfUj et pement Us 
biens des gentSy des eUres^ et des Utyes^ 
fans rien paier^ ou bien meins que la 
value (3). Ordeine j/?, que de cy en 
avant^ nul ne treign* prifes parmy 
reabne^ forfque lei parlours U rojy et 

fes 



§ECOND.ARILY, forafmuch as 
there is a great grievance in this 
realm, and damage without meafure, 
for that the king and the minufters 
of his houfe, as well of aliens as de- 
nizens, do make great prifes where 
they pafs through the realm, and 
take the goods as well of cierks as of 
lay-people, without paying there- 
fore anv thing, or elfe much lefs than 
the value : it is ordained, that from 
henceforth none do take any fuch 

prifes 



Cap* 2« 



Articuli fuper Chartas. 



fes purveyours pour lofleW le roy (4). 
Et pur fes parnours le roy^ et purvey ^ 
purs pour Jon hoJleiP^ ne preignent 
r'unSy forfqui pur irufme lojiell* (5); 
et iUs prijfis que i/z ferront par my 
U paisy de manger ou de boire^ et des 
outers menus necejfaries pur lofteir^ 
que Us facent la pate ou gree a ceux^ 
des queux les chofes ferront prifes (6). 
Et que touts ceux parnours le roy^ 
furveyoursy ou achatours^ elent de cy 
en avant lour garrante ovefque eux\du 
grand feale^ ou du petite feale le roy^ 
conteinant lour poiar^ et les chofes dont 
Us ferront prifes fy), au purveyance : 
le quel gar rant Us monftrent a ceux 
des queux Us ferront la pvifit avant 
eeo que Us impreignent rien (8). Et 
que ceux parnours^ purveyours^ ou 
^chatours le roy^ ne preignent plus que 
tefoignej et mejier ne foit (9), pour, 
le roy et fon bojielfy et de fes enfants. 
Et que riens ne preignent pur ceux 
que font as gages, ne pur nul auter. 
Et que Us refpoignent en loJiell\ oum 
la gardrobe pleinment de toutes lour 
prifesy fans faire lour largeffes ail- 
loursy ou liveries des chofeSy que pur 
le roy ferront prifes (lo). Et ft nul 
parnour del hoJleW le roy, per gar- 
rantie que il eityface prifesy ou liveres 
en outer maner, que defus nefi dity 
per plaint fait al fenefchalPy et au 
treafoxer del hoJlelP le royy foit la ve- 

rife inquife, Et ft de ceo 
[ 542 ] foit atteinty foit gre main^ 

tenant fait al pleintify et 
foit ouJU de, fervice 'le roy pur touts 
jpursy et demoerge en prifon a Id vo- 
lunte le roj. Et fi nutt face prifes 
fans garrante^ et les emporte encountre 
la volunte {12.) de celuy a que les biens 
fonty foit mointenont arrejie per la 
viUeyOU le pnfe ferra faity et amefne 
a la prochein gaole^ Et ft de ceo foit 
atteinty foit la fait de luyy come de laron 
{V\)y ft la quantite des biens le de^ 
mand^. Et quant as prifes faire en 
fains^ et en bons viUes^ et en portes 

pur 
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prifes within the realm,- but only the 
king's takers, and the purveyors for 
his houfe ; and that the king's takers 
and purveyors of his houfe mall take 
nothing, but only for his houfe. 
And touching fuch things as they 
(hall take in the country, of meat and 
drink, and fuch other mean things 
neceflary for the houfe, they fliall pay 
or make agreement with them of 
whom the things (hall be taken. 
And that all the king's takers, pur- 
veyors, or catours, from hencefortl| 
{hdl have their warrant with them, 
under the king's great or petty feal, 
declaring their authority, 'ana the 
things whereof they l^ave power to 
make prife or purveyance; the which 
warrant they (hall (hew unto them 
whofe goods they take, before they . 
take any thing. And that thofe 
takers, purveyors, or catours for the 
king, (hall take no more than is need-* 
ful or meet to be^lfed for the king> 
his houfhold, and his children. And 
that they (hall not lake <iny thing 
for them that be in wages, nor for 
any other. And that they (hall make 
full an(wer in the king's houfe, or 
in the wardrobe, for all things taken 
by them, without making their largef- 
fes any other where, or liveries, of 
fuch things as they have taken for the 
king. And if any taker for the 
king's houfe, by reafon of his war- 
rant, make any prife or livery, other- 
wife than before is mentioried, upon 
complaint made to the (leward, and 
to the treat urer of the king's houfe, 
the truth ihall be enquired. And if 
he be attainted thereof, he (hall forth* 
with make agreement with the party, 
and (hall be put out oF the king's 
fervice for ever, and (hall remain in 
prifon at the king's pl-afure. And 
if any make prife wit.ioat warrant, 
and carry it away againft the will of 
the owner, he InalT immediately be 
arretted by the town where tlie prife 
3 L 4 was 
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was made, and fhall be committed 
to the next gaol ; aild if he be at- 
tainted thereupon, it fliall be done 
unto him as unto a felon, if die 
quantity of the goods do fo require. 
And concerning prifes made in fair?, 
and good towns, and in ports, for the 
king's great wardrobe, the takers 
fhali have their common warrant 
under the great feal. And for the 
things that they (hall take, it (hall be 
teftined under the feal of the keeper 
of the wardrobe ; and of thofe things 
that they have taken, the number of 
the thinjs, the quantity, and the va- 
lue, fliafl be fpecified in a divident 
made between the takers and the 
keepers of fairs, mayors, or chief 
bailiffs of towns and ports, by the 
view of merchants, whofe goods (hall 
be fo taken; and they fhall not be 
fufFer^d to take any more than is 
contained in their divident; and the 
faid divident fhall be taken into the 
wardrobe under the feal of the 
warden, mayor, or chief bailiff afore- 
faid, and there fhall remain until the 
accompt of the keeper of the icing's 
wardrobe; and if it be found, that 
any hath taken otherwife than he 
ought to do uj)on his accompt, he 
fhall be punifhed by the keeper of 
\he kings wardrobe after his defert ; 
and if any make fuch prifes without 
warrant, and be attainted thereupon, 
■ he fhall incur the fame pain as they 

which take prifes for the king's hou(e 
without warrant, as before is faid. 
Neverthelefs the king and his coun#- 
cil do riot intend, by'reafon of this 
eftatute, to di'minifh the king's right, 
for the ancient prifes due and ac- 
cuftomed, as of wines and other 
goods, but that hts right fhall be 
faved unto him whole in all points. 

TLi| chapter >s con$rn«l by xS £• i. cap. 4. (4 Ed. 3. c. 4« 5 Ed, 3. c a^ 10 Id. 3. ftat ;^, 
9. I. t3 ^d. 3. c. X. 36 £d. 3. c $. 12 Car. %, c ^) 



pur la grande garderohe le roy^ eifnt 
les pernours lour conunen garrant per 
le grand feale {i^). Et des chofes 
que its prendront^ eient la tefmotgn' du 
Jeale du gardein de la garderohe, Et 
des chofes ijfint per eux prifes^ de nom- 
hre^ ae quantite^ et de value foit fait 
d'lvidende entre les pernours^ eiles gar- 
(leins des fair es^ maires^ ou chief bay- 
lies des villesy et por^es^ per la vieu 
dis merchant Sy des queux les biensfer- 
ront iJfint prifes. Et riens ne luy foit 
fuffert de plus prenire^ que il ne mette 
en dividende, Et ceW dividende^ foit 
fort en garderohe foubs le feale le gar-^ 
dein^ maire^ ou chiefe bailife avant- 
dits : et la demoerge tarjque fur lac- 
compte du garderohe le roy. Et Jll 
foit trove que nul eit autrement prife 
que faire ne deveroity foit puny fur 
laccompte per le gardein de la gar" 
derohe le rpyy f(donq\ fa deferte, Et ft 
nul face tieljf prifes fans garrante^ et 
fur ceo foit atteinty foit fait de luy come 
de ceux que font prifes pur lojlell* le 
roy fans garrantey come defus efi dit 
(14). Et nentende mye le roy^ ne fon 
counfaily que per cefl ejiatute rien dc" 
creffe au roy de fon droit des auncient 
prifes dues et accufiomesy come des vinsy 
ft auters biens: mefque en toutes 
point es pleynment luy foit fave ( 1 5}f 
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- Seeing by maiiy a^ of parliaments the kings parveyance b !'« 
mited in certain, fo aa the law there is certain, and without qaef- 
tion ; it (hall not be impertinent nor unnecefTary to learne From 
antiqaity,'how, and in what fort the kings houfhold was in thofe 
dayes provided of vidoals: certain it is, that afwell before as after 
the conqueft, the king upon his ancient demefnes of the crown of 
England, had houfes of hufbandry, and flocks for ths furnifliin? 
of neceifary proviiions for his houfhold; and the tenants of thofe 
mannours did by their tenures, manure, till, ice, and reap the corn 
upon the kings demefnes {, mowed his meadowes, &c. repaired the 
fences, ahd performed all neceffary things belonging to hufbandry 
upon the kings demeanes : in refpe£l of which fervices, and to the 
end they might apply the fame the better, they had many liberties 
and priviledges, as that they fhould not be fued out of the court 
of that mannor, nor impannellcd of any jury or inquefl, nor ap- 
pcarc at any other court, but onely at' the court of the faid man- 
jior, nor be contributory to the expcnces of the knights of the fhirc 
which ferve at parliament, nor pay any toll, &c. which liberties 
and immunities continue to this day, albeit the originall c^ufe 
thereof is ceafed : now all the mannors that were in the hands of 
Edward the Confeffor before the conquefl, or in the hands of Wil- 
liam the Conqueror, and fo appeare in the booke called Domefday, 
are accounted the auncient demeanes of the crowne of England, 
and had beene the demeanes of the crown long before. 

/« tih'o ruheo /cacc. cap, A quibus et ad quid fmt argent* txamU 
natic ; you (hall reade that which is very obfervable. Jn primti'vo 
regnifiatu pofl coHqui/ttionem, ngihtb de fundis fuismon 'auri et argenti 
f^ndera, fed fila *vi3ualia /ol*vebaniur, ex quibus in ii/u> quotidianos 
domus regta necej/'aria minifirabantury l^c, And fee the rea,fon 
wherefore thcfe provifions of viftualls were changed. 

And this is evident by many records, but by little and little this 
courfe of good hufbandry vanifhed. 

When the kings own provifions for the mofl part failed, then to 
fupply necelTary prpvifsons, there was a continuall market kept at 
the court gate, where the king was better ferved with viands for 
his houfhold, then by purveyors, the fubjedl better ufed, and the 
king at &rre leflis charge in refped of the multitude of purveyors, 
and the officer of this market was called clsricus mercati bojpitii 
regis f the clerk of the market of the kings houfe, fo as he retaineth 
his name ftill according to the firft inilitution, although the good 
end thereof ceafeth ; when this market was difcontinued, then pur- 
veyors fUrted up, and the number of them dayly incre^fed, who 
by the lawes and flatutes of this realme ought to obferve &v^ 
thines: i. To take onely for the kings houfhold. z. With the 
ccnfent of the owner. 3.. For^the price as was fold in the market. 

4. To take no more then was neceflary for the kings houfhold. 

5. Where it might beft be fpared, and where more plenty was. 
AH which was inquirable before the juHices in eyre, before our 

fbitute made in 28 £. i. and at the firft they were called tmptores^ 
buyers ; and it was a fpectall article inquired by the juftices in eyre, 
de prifis fail^ per wcec^mites^ *v$l conftabular*, vel alios baJi<vos contra 
<voiuntatem eontm quorum caialla fuerint ; and this was before the 
making of our flat^te of 23 £• 1. 

* 
And 
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• Inter leges Cu 
nut. regis ca.67. 
Omnibus hanc 
porro imparti- 
mus a!levation{ 
ttt quo priut op- 
primebat* onere 
populum libercr 
iilut : inprimis 
praefedis roeis 
omnibus mahd*, 
ut ex prcdiis 
meis propriis 
<]o«mihifueriot 
•d vi^um n^- , 
ccHaria fupp^. 
ditent, neque 
alius quJIquam 
vid^uinoftroaii- 
rocnta piaeftare 
invitus cogator* 
Iraq; fi eoram 
aliquis hoc 00- 
minc muldam 
petieric, is pro« 
prii capitis aefti* 
mationem regi 
dependJto* 

Lucubrate 
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Rot. cltttC 
13 H. 3. m. roL 
in dorf. Rue 
finium 3 £. j. 
35. Kelwey, 
114. Brit. 75, 
76. Fleta, Jib. tf 
cap.S.* It. ^- 



Rot Pari. 
50 £. 3. nu. S>. 
Sc 152. 12 R. %i 
cap. 4. Lib. incr* 
Co. 445. 
32 H. 8. ca. 2a 
The number of 
purveyors ena^ 
cd to be abridg- 
ed. 34 E. 3. ca. 3. 
36 E. 3. ca. 2. 
That they be 
fufiicient men. 
BraQ. 1. 3. fo. 
1 ty. cap. Itin* 
fsepe. Brit. fol. 
33. 36. Fleta, 
1. I. ca 20. 
Lib. 2. cap. 16. 
Fortefcue, c. 36. 
fbl. 43 See the 
ftacutes hereafter 
mentioaed. 
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SucdeTallagio. And for a conclufion hereof it is declared by authority of par- 

34 ^Vg'g^^J 3- liamcnt, in thefc words, Nullus minifter noftir, w/ bandum noftr^ 

liit*'brevia ''*^' capiat hladat coreat *vel aliqua alia hona cujufcunqui fou 'UolutUaH 

. 6H. 3. Balivus ^ con/infu illius cujus futriwt bona: and this 15 confirmed and efta- 

de Hoyi an4 bliOied by the ftatute of 1 8 K 3. ' 

Lenne, u Oer- $0 as no qoeftion can bee hereof made, and if you reade of anjr 

tit!"wa?e \m ^'^I"^ ^ purveyance in auncient time it muft bee taken with thefe 

Plicom. in cafe lin^itations ; and thp reafon why thefc words, ^w voluntate et cott^ 

4e Mynes. /^nfiif ^c. without the will and agreement, were exprefled, was for 

that purveyors would take the goods of fuch men as had no will 

to fell them, but to ufe or fpend them for their' own necef- 

iary ufe. 

(i) En frimis pur ceo que un ground grevemce^ I3c,'\ The mi(^ 
chiefe before this ftatute was, that the infolency of the purveyors 
[ 544 ] bearing themfelves fo proudly under the great officers of the kings 
houihold, grew to that height that they would take what and how 
much as it pleafed them, and many times where it might be lead 
forborne or fpared, and ^r others then for the kings houihold, and 
fometimes would pay nothipg, and many times leiTe then the true 
value, and many perfons would make purveyance without any 
warrant at all; of thefe great grievances and loiTes without num- 
ber, infinite damages, the fubjeds complained of at this parlia- 
ment, and for reftraining of the abufes or the purveyors and rcliefe 
of the fubje^ls, this a£t of parliament was made. 
Pafch. 3oTi. I. (2) Font lour prijis] Of the French word pri/e, comes the 
Km?'*** 'word/rj/5r, nfed in law for the thbgs uken by purveyors: re^a 
The Cinque f''i/^» ^^g^' taking or purveyance is there expounded, v/jc De una 
ports cafe. doP ante malum et alio poft malum * and fo explained in the charter 

*Ror. Cha. of£. i. This is called r^^!?a /r^, right taking or purveyance, 
'7 J"ly» »nno becaufe it diftinguiQied it from the taking or purveyance againft 
bus'sl'po'ru'*'' "^^'- ^l<if Jp^culum regis M.S. written by Ittcp archbilhop of 
cooc^ffus. * Cant, to king E. 3. 

In lifful de Ed^warttu Dei gratia rex Angliee, dominus Hiberni^, tsf dux Aqui- 

cepc. dc Term.' ''*•' dileBis l^ Jidelibus futs Henric* le Scrop^ ^ fociis Juis juftic^ no- 
Hil. anno ftris ad placita coram nobis tenend* ajffignat^t/alutem* Miramur quod 

16 E. 2. Nota cum ifos prafat^ locum noftrum in placitis buju/modi teneatis, ^ no" 
projuftic. de Jlram pr^jentiam per loca per qua regno noftro tranfieritis in pramif- 
eorum'honorc U fi^ fiW^^ debeatist • de prifis bladorum, w^ualiumt et aliorum bono^ 
fuprema jurtf. rum/ubditorum noftrwumt contra <uoluntatem eorundemt conjpiratoribus^ 
di^lione. tran/grej/oribus, in/ormatoribus falfarum querelarumi confventiculis ^ 

*g^"'^*"^** confederation: bus ilUcitis faStis non inauiritis, nee ulterius facitis quod 

* p.'* '^ **" deceret: <uolentes ifitur bujufmodi mala puniri prout decety *uobis matt^^ 
perv.narc. ca. 1. , -. .* t t t • j- i- •/• /••••/ 

aSE. I. Ar( fu- ^'^''**' firmtttr mjungentes quod de bujujmoai prtfis, conjpirattombus^ 
per Chart. C.20I tranjgreffionibus, informationibus falfarum querelarumt con<venticulis, l^ 
Anno 33 E. i. cwfedirationibus exnunc perfingula loca per qua tranfieritis^ tarn infra 
dc confpirat fibertates quam extra^ cum omn* diligentia l3 modis quibus poteritis in* 
quiratis, & omnes illos quos legitime eomvinci contingit^ puniatis juxta 
formam ftatutorum, ki articmrum inde editorum, ^ ficundum legem, 
i^ confuetueUnem regni noftri in heu parte talit' *uos babentes, quod 
querela ad nos inde non per*veniat iterata. T. me ipfo apud Ne^warke, 
XXX, die Januarii, anno regni nofiri 16. per ipfum regent. 
4B.3.C. 3. (3) Ou bien meynes que la *ualue,] Hereby it appeareth that the 

25 E* 3- ca. I. very value ought to be paid for the things purveyed according to 
36 £. 3. ca. a. that which appeared in our auncient authors. 

(4) ^'>r/i^ 
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(4) Fcrfpm kpemmrs Urtft ^ ies funt ^wir* fur h btfile le r^.] 4^- 3- c. 3* 
Herewith agrccth many later ftatutes* and explained to be the *5|'^'^*'* ^ 
houfhold of the king and qaeene. at this parliament, cap. 5. that \^^^^^l^* ^ 
the chaonccllor and jafticcB of the kings bench fliould follow the 10 £. 2. pt. 2^ 
courc> and by pretext thereof purveyance was made for them as m. 20. li. 10. 
part of the houQiold, which lafled untill 4£. 3. cap. 3. at what fol? 73- 1° c>^ 
time' (the chauncellor and judges difcontinuing to follow the court) dcMarihalfca. 
it b provided againft them, and all other that be not of the kings 

houfhold. 

(5) Ne pemont riensforfque pur me/me U houjboldty &c.] All this 
b in affirmance of the auncient common above mentioned, and ra- 
tified by the later a^ of parliament laft above remembered. 

(6) Et des prifes que il% ferfnt per my le pays de manger eude [ 545 3 
heyert et des auters menus necejfaries pur le hofiele, que il% facent le paie * 
mt gree a ceux des queux le chofes ferrent prijes,'] This is to be under- 

ftood, when the king is paffing in the country, as in his progrefie, 
or in any journey, as it appeareth by the preamble ; there the pur- 
veior may uke meat and drink, which this ad here in refpeA of 
the kings paiTage calls fmall things, but he muft pay the very « 

value therefore, and make prefent payment, or agree with the 
party. 

This is ma4e certaine by a latter ftatute, that in all cafes where 4E. 3. cap. 3. 
the thing to be uken is under 40 (hillings, there prefent payment 5 ^* 3- <»P* ^ 
to be made, or elfe the owner may retaine and rcfift, and for the 3^^. 3.c«a.aEc 
tryall of the true value, the thing to be taken is to be praifed or 
priced according to the very value by the lord or his baily, or 
the conilable, and foure good men of the town where -fuf h uking 
ihall be, there to be fworne, in covenable and eaiie manner with* 
out threats or dures and by indenture the quantity of the thing 
taken, the price, and of what perfons ; but if it be not in the kings 
pafF^ge^ but for his landing houfe, then the king cannot take any 
beere or ale, becaufe it is a manufaflure, no more then he can take 
for his (landing houfe any other vi£tuall made by art and labour of 
mans hand, as bread, or the like ; but mault, having the fubftance 
of the barley remaining, and having nothing added to it, is no 
fuch manu&6lure, as it appeareth by a later a£k of parliament. ^5 £. m^ ^^^ u 
But then the king by his oincers muft convert it into beere ; for 
he cannot fell, or otherwife imploy the fame, which hath been the 
caofe that never any maul^ was taken, and it muft be taken at the 
very value in the market. 

(7) fyent de cy en a'vant lour garraniet o*ve eux du grand /eaJe, 
eu de petit feale le rey^ cMteynaMt lour power, et les chofes dnst iU fer^ 

ront pri/esJ] By latter (latutes the commiffion muft be under the 36E. s.cip.a. 
great feal onely> and eiery balfe yeare to be renewed. 2 & 3 Ph. A; 

. W Le quel garramt ils metsftretst a eux des queux ilsferrent le pri/e ^"* ^*^ ^ 
eevaat ceo que sis impreigneiU rien^ This i9 evident, and confinned 
by later ftatutes. 

(9) Ne frugsu plus qui he/ugrte et mefter m/oitt &c.] The ftatute 
of 36 £. 3. confirmeth thb, and doth adde, that the takings 
.muft be in fuch places where greateft plenty is, and in a covenable 
time. 

I have reade a booke called Spectdsms Regis, written in Ladn bv SpecalomRcgli. 
Simon Iflip archbi(hop of Canterbury to king Edward the third, 
wherein he (harply mveigheth againft the intolerable abufes of 
purveiors and purveyance in many particulars, and earaeftly ad- 

▼ifeth, 

/ : 
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vifeth, and inftantly prefleth the king to provide remedy for theft? 
infalferable oppreffions and wrongs offered to his fubjefls, Which 
the king keeping with him^ and often perofing> it wrought fach 
efie£t, that the king at divers of his parliaments, but fpeciaUy at 
his parliament holdenin the 36 yeare of his reign, of his own will, 
without potion of the great men or commons, as the record of 
parliament fpcaketh, caufed to be made many excellent lawes 
againft the opprefTions, malice, and falihood of purveyors* 

(10) Et que ihrejpoinent in loftel ou en la garde robe pleinment de 
touts lour prlfes Jans faire lour largejjes ailours, ou li^ueries des cbojes^ 
que pur le roy ferra pri/es,'] This account is to be made by this a6l 
for viduals, &c. to ,the houfhold, that is, to the officers of the green 
cloth ; and for fuch things a& belong to the wardrobe to the mailer 
of th^ wardrobe. 
r 546 J {w) Et Ji md face pri/es fans garrant, et les emport encounter le 

«vohmt de cehty, t^c, Et ft de ceo Joit attainttfoit fait de Itry, come de 
laron.] By this branch, if any purveyor take any thing without 
warrant, &c. it is felony. And here it is to be obferved, that thefc 
words, come de laron, (hall be underftood of a theefe that ftealeth 
s above the value of 12 pence; for he that cemmittcth petit larceny 
is not un laron within this adl. 

(12) Encounter le <volunt. J That is, when he takes it as the king9 
purveyor, pretending to have a warrant where he hath none, this 
is in law as againft his will, for with hb will he would not have 
fuifered him to rake it, if he had knowne he had no warrant ; but 
if the owner knev^ that he had no warrant,' and yet willingly fold 
it him, then cannot it be faid, that he carried it away againft his 
will. 

If the purveyors take any thing without praifracnt made by the 
conftables, or other difcreet men thereto fworne', or otherwife 
againft that ftatute, it is felony, and divers purveyors in 20 £. 3. 
were attainted and hanged for offending againft thefe lawes. 

if any purveyor make any takings or buyings, or take any car- 
riage in any other manner then is conteined in his commiflion, it 
is felony i or if the purveyor take more then he deliverj and have 
not paid for that which is taken, it is felony. 

And at the feflions at Newgate holden in January, anno 32 Eliz. 
Nichols one of the queenes purveyors was attainted and hanged 
for offending of this law. 

(13) Et quant as prifesfaits en f aires ^ et en hones-'villes, et en ports 
per le grand gardrobe le roy', eyent Us pemours lour common gear ant per 
le grand feede.^ For the wardrobe fee Fleta. 

And the letter of the law is plaine. 

(14) Et Ji nulface tiels prifes fans garrant, et fitr ceo Joit attaint, 
Joit fait de luy come de ceux que font prifes pur le bojtel U roy Jans gar* 

rant, come dejuis eft dit,] That is to lay, let it be done of him as a 
theefe. 

(15) Et nentend mye le roy ne Jon covnjaili, qui per ceft ftatute 
rien decreffe al roy de Jim droit des auncient prijes dues, et accuftomes, 
come des <vi»es, et auters biens : mejque en touts points pleinment luy 

Confirm. Chart, font fave.'] Vide 25 E. I. confirm* chartarum, the like faving ex- 
cap. 6. plained, and whereof this ancient prices is to be intended. 

And hereby it may appeare how neceffary it was, firft to 
know what belonged to the tdng of common right, and at the com- 
mon law. 

• ^ But 
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But tot prevent all fcruples by colour of this favihg* the fud kfi 
of parliament ^1? /^i/Ai^' noM cancel* anno 34. £< 1. was made after 
this siSt of 28 £. I. which is a generall negative law^ without any 
faving. 

And therefore what fubfeqaent afls of parliament have given to 
the king» the fame ought to be obferved and kept in foch manner 
and order as thereby is prefcribed. 
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34 £. I. dc tall* 
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T^ES eJlaUs des fenefchalsj it dei 
^"^ marJhaU (2), et des plees que 
eux devoient tener^ et coment ( i ) ; or^ 
deine ejiy que deformes ne teigne flee 
de franktenement (3), ne de dette^ ne 
de covenant^ ne de contra^ des gents 
de people^ forfque tantfolement de tref- 
fajjes del ho/hlly et dauters trefpajis 
fait dedelns la vJerge^ et des contrails 
et covenants^ que afcun del hvjlel le 
ray avera fait a outer de mefme le 
hoftely et en mefme le hoftel^ et nemy 
ailours (4^. Et nul plee de trefpaje 
nepledrontj auter que nefoit attache (5 ) 
per eux, avant ceo que le roy iffera (6) 
hors de la vierge^ ou la trefpajfe ferra 
^fait. Et les pUder* hafiivement de 
jour en jour, ijfftnt que ilsfoient pledes 
et termines avant ceo que le roy iffera 
hors des houndes de eel vierge (7), ou 
le trefpajfe fuit fait, Et ft par cas 
dedelns^ les bounds de eel vierge ne 
polent eflre termines^ ceffent tiels plees 
devant le fenefchalle, et foient les plees 
M la common ley, Ne deformes ne 
freigne ne fenefchalle conufances des 
dets, ne dauter chofe^ forfque des gents 
del hofiel avantdit^ ne nul auter plee 
en tlend per obligac* {S) fait a le 
djflreffe le fenefchalle, ou le marefchalle. 
Et Jt les Jenejchalsj ou le marefchals 
rien facent encounter ceji' ordinance, 
folt lour fait tenus pur nul. Et pur 
ceo que avant ces heures mults des fe^ 
lonies falts dedeins la vierge ount efire 
depunles (9), pur ceo que Us coroners 
de pays nefeont pas entermts denqulrer 
des tiels maners des felonies dedeins la 

vierge 



(2;ONCERNING the authority of 
ftewards and mar{hals,and of fuch 
pleas as they may hold, and in what 
manner, it is ordained, that from hence-* 
forth they ihall not hold plea of free- 
hold, neither of debt, nor of covenant, 
nor of any contraft made between tho 
king's people, but only of trefpafs 
done within the houfe, and of other 
trefpafles done within the verge, and 
of contrails and covenants that one 
of the king's houfc fhall have made 
with another of the fame houfe, and 
in the fame houfe, and, none other 
where. And they (hall plead no plea 
of trefpafs, other than that which (hall 
be attached by them before the king 
depart from the verge where the 
trefpafs ihall be committed » and fhall 
plead them fpeedily from day to day, 
fo that they may be pleaded and de-' 
termined before that the king depart 
out of the limits of the fame verge 
where the trefpafs was done. And 
if it fo be that they cannot be deter- 
mined within the limits of the fame 
verge, then fhall the fame pleas ceafe 
before the fteward, and the plaintiffs 
fhall have recourfe to the common 
law. And from henceforth the 
fleward fhall not take cognifance of 
debts nor of other things, but of peo- 
ple of the feme houfe, nor fhjdl hold 
none .other plea by obligation made 
at the diftrefs of the fleward and of 
the marfhals. And if the fleward or 
marfhals do any thin^ contrary to 
this ordinance, it fhaU be holden as 

void. 
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vierge (lO^, nus le coroner del hoftel 
le roy, que ejl ^affant^ de quoj tjfue 
nadmy eft e fait en du manner^ ne les 
felons mis en exigent {il)yne utlageSy 
ne rien de ceo prefent en eyre^ que ad 
ie a graund damage du roy^ et a meins 
hone garde de la peace: ordeine efty 
que deformes en cafe de mort de homcy 
eu office de coroner appent as viewesy 
et enquefts de ceo faircy foit mound al 
coroner del paySj que enjemblement ove 
b coroner del h^el le royface kffice 
que appenty et le nutter enrolle^ Et 
ceo que ne purra mie devant le fen^^ 
fchal eftre termincy pur ceo que les 
felons ne purront eftre attacheSy ou pur 
auter enchefony demurge a la common 
kyy ifftrtt que les exigents, utlagariesy 
it frefentments en eyre foient de ceo 
fatts per le coroner du pays, auxy come 
dis outers felonies faits hors de la 
vierge. Mes pur ceo nefoit lef^e •, que 
les attachments ne joyent faits frefl)ment 
fur les felonies faits. 

'•[548] 



void. And forafindch ad heretofixie 
many felonies committed within the 
verge have been unpunifliedy becaufe 
the coroners of the country have not 
been authorized to enquire of fuch 
manner of felonies done within the 
verge, but the coroner of the king's 
houfe, which never continueth in one 
place, by reafon whereof there can 
be no trial made in due manner, nor 
the felons put in exigent, nor out-» 
lawed, nor any thing prefented in the 
circuit, the which hath been to the 
great damage of the king, and no- ' 
thing to the good prefervation of his 
peace j it is ordained, that from hence- 
forth in cafes of the death of men, 
whereof, the coroner's office is to 
make view and enque{(, it (hall be 
commanded to the coroner . of the 
country, that he, with the coroner of 
the king's houfe, (hall do as belongeth 
to his office, and inroll it. And that 
thing that cannot be determined be- 
fore the fteward, where the felon* 

" cannot be attached, or for other like 
caufe,,{hall be remitted to the com- 
mon law, fb that e^eigents^ outlawries, 
and prefentments, (hall be made there- 
upon in eyre by the coroner of the 
country, as well as of othej felonies 
done out of the verge 5 ncverthelels 
they (hall not omit, by reafon hereof^ 

. to make attachments frefhiy upon the 
felonies done. 

(i« Ed. 5. ftat. ft. c. 2« \% R. 2. Hat i. c. s. 15 H. 6. c. r. i Butftr. 208. % Inft. 547. 4H. 6» 
f. 8. 10 H. 6. f. 13. Bro« Action fur Ic ftat. %%. 44. 6 Rrp. 1%, 20. ip R«p. 71. 4 Rep. 46* 
32 H. 8. c. 12. % Leon, x6o. 18 £d« s* ^^^ ^* c* 7*) 

(l) Des eftasest des Jene/cbalsf et des ^utr/balsj et des plees, que eux 
devoiiHt tener et comentJ] Here ik this (hort and effeduktl preamble 
three things are to be obferved : 

I. Des iftates, that is the extent of the jurifdi6lion or flate of 
the fteward arid marfhalU whereupon they may juftly and fafely 
Hand. 

3. What pleas they ought to hold, where this word (devoient) 
is obfervaUe ; for this a£t doth reftore and confine this coert cS 
the marlhalfea to his right and joft juriididtion, and to hold thole 
pleas whi^ the fteward and maribaU ought, that is, of right ought 
fobold. 



3. How 
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3. How and in what order and manner thoie pleas oaght to be 
liolden^ exprefTed in this word coment. 

Hereby it appeareth, that this a6l is in affirmance of the common 
law, and purpofely made for relieving the fubjeA againft the afur- 
pations and incroachments of the fteward and marfhall. 

(2) Des fetie/cbids et marjhals, SczJ] Thcfe words arc general!, 
hot they are to be underftood of the fteward of the coart of the 
marfhalfea of the honfiiold, who is ever a profefibr of the common 
law, and not of the fteward of the kings houlhold ; and the mar- 
ihall is here to be underftood the marihall of the houfhold, and 
the marlhalfea is to be underftood of the houihold, and not of the 
kings marihalfea; for that belongeth to the kings bench. 

(3) Ordtine eft, qui ne teigne flu de franktenement.^ This, is ne- 
gative, abfolute, and in aiHrmance of the common law. 

(4) Ne de detti, ue de covextuit, ne de contra^ des gents de people^ 
forfqy tttttt folement des trefpajffes del hoflely et dauters trej^ajju /aits 

deins la 'vierge, et des contracts et ctnunants, que a/am del hoftel le rey 
m*uera/ait m outer de me/me le bofiel, et nemy ailours,'] ^ere by this 
a6t it is declared, that the (aid fteward and marihall cannot hold 
plea but of three aflions^ «/«. of debt, covenant, and trefpafles : 
in debt and covenant both the parties muft be of the kings houf- 
hold ; in tre^Kifles it fulKceth that one of the parties be of the kings 
houihold. 

And though this aft fpeaketh generally of trefpafles, yet is it 
onely intendable of trefpafles im et armisy as of battery, or taking 
'away of goods, and not of trefpaiTes quare clau/um /regit, nor of 
trefpafles and ejedlment, nor of trefpaiTes^ le cafe, nor of detinue, 
nor of any other perfonall adion, nor of any reall or mixt aftion, 
notwithlUnding the generall words of the ilatute of 33 H. 8. as 
you may reade a^ large in the cafe of the * marihalfea ; for par- 
ticular juriididions derogating from the jnrifdiftion of the generall 
courts of the common law are ever taken ftridly. 

(5) Et mulpUe de trefpaffes pledront, outer que nefiit attache.] 
This is explained in the caie of the marihalfea, ubi/upra. 

(6) Aiiont que le roy ijfera,'] Albeit the king himfelfe do goe 
out of the bounds of the vieree for his recreation, as to hunt, with 
fio purpofe to reft, tarry, abide, or make his repofe there, and his 
councell and houihold continue where they were, this is no re- 
moving within this ftatute : but when the king goeth in pro- 
grefle, there his houfliold goeth with him, ther^ the king removeth 
within this aft. 

(7) Hors des hounds de ceft vierge.] The bounds of the vierge. 
See Fleta* and the Mirror, that the bounds of the vierge was 12 
miles round about the kines houfe, fo as it feemeth, that 13 R. 2. 
was but in affirmance of the common law. Fide 33 H. 8. the 
bounds of the kings houfe, or palace. 

(8) Ne nul outer plee teigne per ohligatiou.] This is alfo notably 
explained in the faid cafe of the marihalfea, uhi/upra. 

(9) Et pur ceo que o'vont ceux heures mults des feloniet /aits deins 
la vierge 9 9unt eftre dijpunies.] Here are to be obferved, that as the 
a6tions abovefaid determinable before the fteward and marihall, are 
confined to the vierge; fo' felonies alfo determinable before the 
ileward and marihall, are alfo confined to the vierge : and as they 
are limited of all the caufes of adtions rifing within the vierge 
onely to three* and they not generally extending to all, but fpe* 

cially 
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Articuli fupcr Chartas* Cap^ 3* 

daily confined to certaine particular perfons ; fo of felonies done 
within the vicrgc, the jurifdidlion ofthe fteward and marAall ex- 
' tend not to all, but to certaine, and thofe againe limited to certain^ 
perfons : for of ancient time they had generall authority, as juf- 
tices in eyre, and as vicegerents of the chiefe juftice of^ England 
wiphin the vierge, at what time they held plea of all felonies with* 
in the vierge, which power is now vanimed; but as i^eward and 
marlhall of the court of marfiialfea of the Icings houfliold, the title 
of their court in criminall caufes was, placita coroHa aula hofpitit 
Domini regis (orofn fene/challo it marifchalloy and alwayes confined to 
felonies done within the circuit of the kings houihold, the bounds 
whereof are made certaine by the faid aS of 33 H. 9. And by 
that ad it is provided, that all treafons, mifpriilons of treafons> 
murthers, manflaughters, bloudflieds, and other malicious (Irikings, 
by reafon whereof bloud is or (hall be (bed, which ihall be done in 
any of the kings pa!aceS or houfes, &c. (hall be enquired, tried, 
heard, and determined before the lord (leward for the time beine 
of the kings houfhold, or in his abfence before the treafurer, and 
controller, and Reward of the marfhalfea, or any two of them« 
whereof the fteward to be one : fo as jthefe great officers and conn- 
cellors of (late, the lord fleward, treafurer, and controller have no 
jurifdidlion in thefe criminall caufes, but onely within the circuit of 
the kings palace or houfe : and it is to be obferved, that this court 
of the marfhalfea of^^th'e kings houfe was, as bookes fpeak, of an- 
cient time inflicuted for thofe of the kings houfe, but they have 
incroached beyond their true jurifdidiion \ and Stahdford faith, 
that the Reward and marthall before the faid a6l of 33 H. 8. might 
have heard and determined all felonies, &c. perpetrate within the 
kings palace or houfe. 

A robbery was committed in a towne within the vierge, and this 
appearing to the court, yet the (ame was enquired of, heard, and 
determined in the kings bench, and fo it may be before juftices of 
oire and terminer, and juilices of peace, becaufe their jurifdiflion 
is generall through the whole county ; but of an offence within the 
kings palace it fhall be heard and determined according to the 
faid aft of 33 H. S. upon which aft this is obfervablc, that if a 
man flrike in the kings palace, where his royall perfon is refiant, 
unleffc bloud be Ihed he lofcth not his hand ; but in Weftminfter 
hall, when the kings cour^^ fit, or before the juftices of affife fitting 
in their place, if any man ftrikfe another, though he draw no Woud, 
yet (hall he lofe his tight hand, fo great honour and reverence doe 
lawes give to the kings courts : for in judgement of law the king 
himfelfe is alwayes prefent to minifler juilicc by his Judges in thoic 
courts of juftice, according to his kingly office to all his fubjefts, 
Jkcundum legem it confuetudinem Angliae, 

(10) Lis coromrs de pays ne foient pas intirmis denqutnr dis feli* 
mes diius la *viirgi.] This is undeHlood of felonies of the desiih 
of man; for the enquiry of that felony belongs to the office of the 
coroner of the vierge, and fo it is hereafter in this aft explained* 
Office del ccrofur appent a views it enquefts de ciofaire* 

Hereby it appeareth, that by the common law the coronet of the 
county could not intermeddle within the vierge, but the coroner of ^ 
the vierge, and that if he took an inditement of the death of man, 
it was not allowable in law; and fo it is if die coroner of the kings 
houfe uke an inditement of the death of maa oat of the vierge» 

it 



\ 
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It is void* and nram nonjudice. And if an inditement of the death 
6f a man" being flaine oat of the vicrge, be taken before the co- 
roner of the kings houfe, and the coroner of the county, and fo en- 
> tred of record, it is infufiident, becaufe the coroner of the kings 
houfe joyned with him» nvho had no authority. 

(11) Ne lis felonies mi/e in exigent, &c.] An^ yet the felony was 
BOtdifpunifhable; for at this time it might after the remove of 
the king be inquired of in the kings bench, if the bench fate in 
that county, or before juftices of oire and terminer, ice. or if the 
coroner of the vierge had taken an inditement, though the kin? 
went out of the vierge, yet the inditement ought to be removed 
into the kings bench; for that is the center whereunto all records 
of that nature doe fall, and there the offence might be heard and 
determined. 

But this a£l was made for more fpecdy proceeding, for being L»b,9,fi)l. xtS, 
removed into the kings bench, there ought to be 15 dayes, &c. "9- u*^^"**{^ 

And if a murder had been committed within the vierge, and *^ *" ** 
the king had removed before any inditement taken by the coroner 
of the vierge, the coroner of the county might have inquired 
of the fame at the common law, ne tfudejicia remamrent impunita, 
" See the ilatute oi Magna Charta, Nidlut *vicicomesy conftahuUa^ ^ Magna Chartti 
coronator, W alii h^divi noftri teneant placita corona nofhr^e. See the ^*P« '7* 
expofition of that ftatute concerning this branch for awarding of 
exigents, &c. • 

Albeit the treaty of thefe matters concerning the marfhaliea doe 
properly belong to the jurifdidion of courts, yet it is pertinent to 
this place to fay fo much as ferved for the expofition of this 
chapter. > 

See the faid cafe of the marfludfea thorowout, which indeed 
doth open die windowes-of the greateft part of this ad. 



CAP. IV. 

QUSTER €i$ nul cmmon plee ne \^OREOVER no common pleat 

f9it difrmui tenns a Ufchequer^ fliall be from henceforth holden 

inc9untir la forme de la ground in the exchequer, contrary to the 

€barUr. form of the great charter. 

(Dyer, %$q. 9 H. 3. c. ii. Regift. xSj.) 

Here is intended the 1 1. chapter of Magna Charta, whereof 
this chapter (according to the title of ArticuH Jiiper chartas) is an 
expofition ; for where that chapter is, communia placita non fe* 
quaniur curiam noftram, fed teneantur in loco certOj this chapter ex- 
poundeth the fame, that from henceforth no common plea fhall be 
holden in the exchequer againft the forme of the great charter: for 
curia nofira in Magna Charta are taken colledive, and include as 
well the exchequer as the kings bench. 

2. This a6t maketh it without queftion; for admit that the ] 

court of the kings bench had been named in that chapter of Magna 
Chartay and this a£l prohibittfth that no common plea fhould be 
holden in the exchequer againft the forme of Magna Charta, that 

II. IifsT. 3 M i»0 
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IS, tgainft the forme that Magna Cbarta provideth for the kings 
bench : and this is alfo confiraied by a itatute made in the reigne 
of £. I. and tranfcribed to the exchequer under the ereat feale, in 
anno lo £• 1. called the flatute of Roteland, in theie words : Sid 
quia quadam pltuita^ ^c. 

Now that this was a ftatute, the title or flile of the a6l is, Sta- 
futum novum de fcaccario, aliter diSum^ ftatutum de Roteland, In 
libro ruheo it is called ftatutum de Roteland^ and there is a writ in 
the RegiHer under the title of brentia de ftatut\ rex the/aurarie, et 
haronibus falatem : cum fecundum legem et con/uetudinem regni noftri 
communia placita coram vebis ad fcaccarium fradiSlum placitari non 
dehenti nifi placita ilia nos <uel aliquem miniftrorum noftrorum ejufdem 
fcaccarii Jpecialiter tangunt, i^c, which writ reciteth the words of 
the ftatute of Rutland, and in the roargcnt of the writ is quoted 
ftatutum de Roteland, fo as without question this a£t was made by 
authority of parliament, fo as without quedion whatfoever pleas 
were holdcn in the exchequer, in the raigne of H. 2. when Glan- 
vile wrote, yet now by two ads of parliament their jurifdidion is 
limited and fettled : and therefore rejed a late opinion contrary to 
' fuch authority, and never read nor heard of before. 

The exchequer is an ancient court of reprd for the kings af- 
faires, touching his rights and revenues of his crowne, and for debts 
and duties, and other things due to the king in the right of his 
crowne. firitton treating of the jurifdidtion of the exchequer, 
faith, ji oier et determiner touts les caujes que toucbent mous detes, et auxi 
a nous fees, et les incidents cbofrs, ^r. 

» Yet in three cafes the court of exchequer hath jurifdidion of 
common pleas between common perfons in perfonall adions 
onely. 

1. Where an officer or minifler is one of the parties in any pef- 
fonall adlion, becaufe that his abfence in other courts may hinder 
the affaires of the king, in his court of exchequer. 

2. Any roan that is a prifoner of this court, or an accountant that 
is entred into his account, or any other that ought to haye the like 
priviledge of this court of exchequer, (hall not bee fued in any 
perfonall adion but in this court; and the reafgn is, becaufe 
neither of thefe ads of parliament take. away the priviledge of 
any court : for then, if the party priviledged were fued in any 
other court, he fhould not in refped of his priviledge of ^e exche- 
quer anfwer there ; and therefore left the party (hould be without 
remedy, he may commence his adion perfonall againft hfm in the 
exchequ|sr, for ftatutes muft be fo expounded, as there be no failer 
of ju (lice. 

3. ,He that is a farmer, or indebted to the king, for the kings 
more fpcedy fatisfadion of his debt or duty, (hall fue his debtor 
by a quo minus in the exchequer, and this appeareth by firitton, 
xvho treating of the jurifdidion of the exchequer, faith, Et que il 
eyt poiAser a comfter de dett, que lun doit a nous detters per ou nous 
puijffcns pluis toft approcber a noftre* 

Now concerning the old court and the new court of exchequer, 
mentioned in 2 E. 3. and other matter concerning this -court of 
exchequer, for that the fame doe properly belong to the treaty 
concerning the jurifdid'ion of courts, we (hall no further fpcake of 
it here, for that fufficient hath been faid already for the underftand- 
ing of this chapter. 

C A ?• 
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CAP. y. 

W T dautir part le roy voit que h >\ND on the other party, the king 
chauHCiUor et Us jujlices de fin ^^ will, that the chancellor and the 
hank (i) luy fuiventj tjfmt que il eyt juftices of his bench fliall follow him, 
touts jours pres de luy afcun fages de fo that he may have at all times near 
la leyj que fachent les befiignes (2),ytt/ unto him fome fages of the law, 
veignent a la court duement deliverer which be able duly to order all fuch 
a touts lesfoits que mejiierfirra. matters as Ihall come unto the court 

at all times, when need fhall re- 
quire. 

The true canfes wherefore the chancellour followed the kings 
court were firft, that the great fcaJe is cltwis regniy and in the cuf- [ 552 ] ' 
tody of the chancellour, and meet it was, that the king fhoold have 
the key of his kingdome about him. 

2. That curia caneellaridt^ was officinajuftici^i for in thofedayes 
not only originall writs in regift* cancellari^, but all commandements 
upon any occaiion for the fafcty of the reahne, or the good goycrn- 
ment thereof were by writs, and pailed under the great feale : and 
therefore necelTary m thbfe dayes, that the chancellour, having 
the cuftody of. the great feale, fhould be about the king at all 
times; and this is the caufe that the court of chancery cannot be 
adjourned. 

3. The ftile of the court of chancery is coram domino rege in can^ 
ceUaria. But where fome hath fuppofed, that at the making of this 
ftatute the chancellour held a court of equity, and that the judges 
in this ad named attended on the king to decide matter of law, and 
the chancellour attended on him to decide matter of equity^ it is 
mainly oppofed, that at this time the chancellour had no court of 
equity, but oncly a court of record of ordinary jurifdiftion, according- 
to the courfe of the common law. Mafter Lambert that was a mai'-^ 
ter of the chancery, and had the keeping of the records of /he Tower, 
and had abridged many of the principall of them (which I have feen) 
and was well learned, and befides a great fearcher of antiquities, in 
his treatife of the jurifdifiion of courts faith, that he could not And 
that the chancellour held any court of equity, nor that any caufes were ' 
drawne before the chancellour for help in equitie before the time 
of Hen. 4. in whofe dayes, by rcafon of the inteftine troubles, feoff- 
ments to ufes did firft begin, as fome think, or elfe did firfl grow 

common and familiar, as all men mufl agree : fo he^ And he that Glsnvile, Braf^. 

advifedly reads our ancient iauthors, wnich fpeak of the court of ^"t. foi. la. 

chancery, they all fpeak of the ordinary jurifdidion of the chan- '**^* ^'^* V *^*P- 

cellour, but none of them of^any court of equity. ^ cap.' a. i 13 & 

Alfb the booke called the Diverfitie of Courts, written in the cap. 4. dc 01 di- 

rcigncof Ed. 3. trcateth of the jurifdidion of the chancellour accord- nance, dc judge- 

ing to his oidinary power, but nothing of that which he holdeth in ^^} * J"'*^' 

caufes of equitie,- Neither fhall you find in any booke cafe, oi' ^y.^"^\q, j^e. 

reports of the law, any mention made of any. court of equity before 3. jg,' 60. 13 E. 

or in the reignc of H. 5. and yet all of them fpeakc of the ordinary 3. prohibit, 1. 

3 M 2 power *4 B. 3. 65. 
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a6 £. 3. 6t. 42 power or jurifdidlion of the chancelloar. fiat in the reigne of 

•fl*. 5. 43 afl; Jj^ 5^ and E. 4. cafes have been reported where the chancelloar 

l^' u^ ^ f^^ hath heard fome few caufes in equity by Engliih bill« and xnoft of 

pona, iV & 23. them concerning uffs of lands. It is true, that the chancelloar faid 

35 H. 6. ibid, in z £. 3. in the court of chancery at Weftminfter, in Theoband dc 

ai, 37 H. 6.^5. Vcrons cafe, in a cafe that concerned livery, which belonged to 

5 E« 4« 7« 7 £• }jij ordinary power, that the court of chancery is a court of equity, 

a6^.'2^j. where we grant a writ to every man that comes to demand hu 

2z e! 4. il heritage, according to that which is^ found by office, &c. So he. 

jH.y.a. 14H. And in that extent of equity, all the courts at Weftminfter arc 

i* 7, 9. 14. b. courts of equity, wz, to adminifter juftice according to the 

common law ; and thereupon it is faid in 10 £. 3. that the chancery 

and the kings bench is one place or court; but here it is to be 

noted, that at this time, and before, the court of chancery wa» 

a fettled court in a certaine place, to the great benefit and eafe of 

the fubjeft. 

Sir Robert Parning, that was lord chancelloor in 14 E. 3. and 

had been chiefe juftice of the common pleas, would In the tenne 

time come and fit in the court of common pleas to heare matters in 

law debated and refolved, when he was lord chancelloar, and (oeak 

to them himfelfe, as it appeareth, HUlar. 17 £. 3. fol. I4* d. & 

Trin. 17 E, %. 37. b. and in both thefe termes Sir John de otonore 

knight was chiefe juftice of the court of common pleas. 

Vide Rot. par- And Sir Robert de Thorpe knight, being chiefe juftice of th^ 

nu!"«?'*^^ ^' common pleas, was made chancelloar 26 Martii, 45 E. 3. and yet ia 

Michaelmas terme following he fate in the court of common pleas» 

and fpake to matters in law, Mich. 45 E. 3. fol. 12. b. Trin. 45. 

£. 3. 19, 22, 23, b. 24, 25, 26, 27, 28. William de Finchdea 

^ then being chiefe juftice of the court of common pleas. 

So Sir Knivet knight, beiqg chiefe juftice of the kin^t 

bench, was made chancelloar of England, 5 J«&/, 46 £. 3. and ui 
[ 553 J 47 E. 3. fol. 13. b. Finchden chiefe juftice of the conunon pleas in 
a matter of law depending in that court faid, that he would conferre 
with the chancellour and the juftices of the kings bench, and ia 
the end judgement was given by the advice of the chancellour fviz* 
Knivet) and all the judges of the realme. In 49 K. 3. 4. b. Knivet 
chancellour argueth a matter in law, and giveth judgement. 

Alfo perufe all the a^ of parliament printed and not printed, , 
and you ftiall find none that giveth him power to hold any court 
of equity, wheie fome have thoaght, that the ftatute of 46 £. 3. 
cap. 9. doth give the chancellour power to draw men before him 
for reliefe in equity, but that ftatute without queftion referreth to 
his ordinar]^ power; for thereby it is provided, that if any man» 
that finds himfelfe grieved contrary to the articles above written* 
or others contained in divers ftatutes^ will come into the chancery, 
or any for him, and thereof mak^ his complaint, he ftiall pre-* 
fently there have remedy by force of the faid articles and ftatates, 
without purfuing elfewhere to have remedy; that is, the party 
grieved mall have an •riginall writ in the chancery grounded upoa 
thefe ftatutes for his reliefe, although no certaine remedy be ex- 
prefted in the ftatutes without purfuit in parliament, which ad 
IS but a declaration of the common law, as oftentimes hath becA 
obferved before, and giveth 00 Ihadow to the chancelloar of any 
abfolttte power. 

If 
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If yoalook into the parliament rolls : the firft decree in chan- Rot.p«rljamc«% 
eery that I find made by the chancellour was in 1 7 R. 2. John de *7 R» »• «»• »* 
Wyndefbr complaineth in parliament againft Sir Ri. le Scrope, 
and requireth to be reftored to the manners of Rampton, Cotenham, 
and Weftwike in Cambrldgefhire, the which were jtdjudged and 
ordered to him by the kings award, then being in the poflefSon of 
Sir John Lifley, and now withholdenby Sir Richard le Scrope.whoby 
champerty booght the fame : briefly, the cafe, as in the parliament 
roll it appeared!, was this: upon the petition of John de Windefor 
againft Sir John Lifley for the faid mannors, they compromitted the 
matter to the kings order and award ; the king committed the fame to 
thecoancell> they hearin? the fame, doe order and adjudge the matter 
in«ontroverfie for Sir John de Wyndefor under the privie feale» and 
fent a warrant to Arundell archbilhop of Canterbury, then chancel- 
lour of En?land> to confirme the kings award made by advice of 
his councelT, who forthwith without more adoe confirmed it by his 
decree, and granted an injunction under the great feal againft Sir ^ 

John Lifley. After Sir John Lifley by petition to the king requireth 
that his title to the faid mannors might be tried and determined as 
it ou^ht by the common law, notwithftanding any former matter ; 
the king by privie fealegiveth warrant to the chancellour to make 
a iuperiedeas, which the chancellour without any (ticking at it did 
b}r privie feale : after which Sir Richard le Scrope purchafed the 
fiud mannors : upon the deliberate hearing of the whole matter 
by the lords of parliament, it was refolved, that the purchafe of the 
faid mannors was no champerty, and it was adjudged, that Sir 
John de Wyndefor fliould take nothing by his fute. but fland to 
the common law. and that Sir Richard le Scrope fliould goe without 
day. 

It is thought, that this court of equity began under Henry 
Beauford. fonne of John of Gaunt, that great biihop of Winchefler. 
afterwards cardinal! in the rei^ne of Hen. j« and in the beginning 
of H. 6. and increafed while John Kemp, bifliop of York and car- 
dinall was lord chancellour in the 28 yeare of H. 6. But it in* 
creafed mofl of all, when Cardinall Wolfey was lord chancellour of 
England, anno 8 H. 8. and continued untiU the 21 year of the fame 
king: of whom the old faying was verified, that great men in ju- 
diciall pUces will never want authority. But the jurifdiAion of 
this court belongeth to another treatife ; and therefore thus much, 
which was pertinent to the nnderflanding of this branch of this a£^ 
upon this juft occafion fliall fuffice: only thus much for the honour 
and antiquity of that court, you reade. that in the time of king 
Alfred (who began to reigne anno Domini^ 872. and reigned 29 Mirror, c. 5.€t. 
yeares and fix moneths) he gave a pardon to Wolfton. and that f 554 i 
It was inrolled in the court of chancery, which record Wolflon 
vouched. 

{\) Et let juntas defin bank.'\ The caufes of their attendance on 
the king are afterwards in this chapter fet downe; therefore we 
purpofely omit to fpeak of this high and honourable court, but 
referre the fame to the treatife of the jurifdi£tion of courts, onely 
this may be obferved. that albeit this court and the chancery 
became to have certaine and feded places about one time, yet the 
returne of writs coram age arc dill coram nobis ubicunquefmrimus in Fkt. lib. a. cap. 
AngUa. *• 

3 M 3 (2) IJ/int 
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(2) IJJint que ileyt touts jours fns de luy afcun Jages de la ley^ qui 
Jachent ies befoignes^ &c.] I'his claafe referred! to the judges of the 
kings bench, who are xzxxsit^ /ages de la ley, and which could de- 
cide the bufineiTe which came to the courts and duly deliver juftice 
$ee more before to all when need ihould be. This proveth alfo, that at this time 
io this chapter tjjg chancellour held no court of equity ; for the fages of the law 
XnccTy? (^^^ i»^^g" o^^^^ ^»ngs bench) were duly to deliver juftice to all : 

xoE. 3. 59, 6p. ^^^ hereunto may be appjyed the faid booke in 10 E. 3. that the 
court of chancery and of the kings bench was but one place (that 
is) to be guided by one and the fame law. 

At the making of this a£k John Laneton bifhop of Chichefter 
was lord chancellour of England : and at this time Sir Roeer 
Brabazon knight, a man excellently learned in the lawes of the 
realpe, was chiefe juftice of the kings bench, and three other 
learned judges, here called y2j^« de la ley, were his companions: 
Flet. uVi fuprt. thefc in Fleta and ancient records arc called, locum uuentes 
regis^ 



1 7 £. J. coram 
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CAP. VI. 

rxESOUTH le petit feale {\\ ne HP HERE (hall no writ from hence- 
^^^^ ijfera deformes nul hriefe que forth, that toucheth the com- 

iouche le common ley. mon law, go forth under any of the 

petty feals. 

The print that faith [de touts Us prMe/eales^ is not according to 
the record. 

For the better underftanding of this ad^, it is to be underftood, 
that at the making of this ftatute, the king had three feales : firft, 
magnum Jtgillum, the great feale; 2. par<vumjigillumfl\it\\xx\^ or 
petit feale; 3.>%»///i/«r, the fignet. 

. The great leaie is in the cuftody of the lord chancellour or lord 

keeper of the great feale ; and there is a fpeciall officer in the 

jcourt of chancery, called ^giLator, who hath the feal.ng of writs, 

and other things that pafle the great feale. Par'vumjigillum^ the 

% E. $. cap. 8. little or petit feale, after this time called the privie feale: this feale 

rot.parham. ^ jj j„ jj^g qufto^jy of the clerke of the privie feale, fometime called 

II r! i'cap'.M. '^ccp^r of the privie feale, after called lord privie feale, of whom 

i« R. 2. cap. a. Flee a faith thus, CuftodiRgillipri'vati ajfocientur clericihonejii^etcircum'^ 

cap. II. Flet. fpe^i domino regi jurat i, qui in legibus et confuetudinibus /Inglicanis nO" 

)ib. ». ca. 13. ticiam half ant plenioremy quorum o£icium Jit fupplicationes et querelas 

conquerentium audire et examinare, et eis fuper qualitatibus injuriarum 

ojten/arum debitum remedium exhibereper brevia regis. By this ancient 

writer three things are to be obferved : , 

I. That the clerkes, aflbciates to the keeper of the privie feale, 
are thofe that we now call the mafters of requefts, magiftri a 
libellis fupplicum, whofe office is here lively purt rayed out, *viz, 
quorum ojidum Jit fupplicationes et querelas conquerentium audire et 
examinare. 

a. Of 



Cap. 6^ Artlculi fupcr Chartas. 

2. Of wliat quality ought thefe mafters of the requefts to be? 
They xnoA have three qualities : i . they maft be htmefii et circumfpeSi : 
2. domino regi jurati : 3. qui in legibus tt con/ueiudinibus Anglicanis 
notitiam bidieant pkniorem. 

3. To what end did they heare and examine the matters con- 
tained in thcfe petitions ? Ut eis (id eft) conquenntihus /ufer qtiali' 
tatibus injuriarum often/arum debitum remedium exhibereper breve regis. 
60 as their office was» that being learned in the law^ they fhonld 
dire^ fach as petitioned to the king, to take their remedy by the 
kings writ, that. is, by originall writ in the chancery. And here, 
by it appeareth, that this aft is but in affirmance of the com- 
mon law ; for no writ before this ad could have been fealcd by the 
privie icale. 

Sigillum regis generally fpoken is the great ieale ; and fo is 
Brafton to be underftood, where he faith, Ji aiiquis accujatus fuerit 
*vel coteuiSbiSf quod figillum domini regis falfaverit^ confignando inde 
ebartas, *vel bre^vioy ^c, pro <voluntate regis judicium fuftinebit. 

And the Mirror yet more plainly, Inter les exceptions at power del 
judge \filicommffion (i.lebriefe) nefoitfsaledelfealele ray defa chancery 9 
car al privie JeaU U roy^ ^c.ne auter forfque folement al/eale, que eft 
njftgne dee conue de iacominalfie del people, et nojmement en jurifdi&ions 
etbre<ves originals, neftoit anulobeyer, ^c. And in another place he 
faith, Et ijftnt ordeineront nous auncients un feale, et un chancellour 
fur le gardtr, et pur doner brief es remediels a touts fauns danger, ISe. 
per eel feale folement eft jurifdiSion aJJignabU a touts pkintifes fans diffi^ 
cultie, i^c. 

There are foure clerkes of the privie feale, who give their at- 
tendance on the lord privie feale : the principall office and charge 
of the lord privie feale and of his clerkes is about fuch things 
as pafTe by bill iigned, and are to goe to the great feale: of this 
you may reade in Uie ftatute of 27 H. 8. cap. 1 1. & lib. 8. fol. 18. 
in cafu prineipis^ 

(l) Defouth le petit feale,'\ This aft faith not, that all writs which 
concerne the common law (hall paffe under the great feale ; but no 
writ fhall paiTe under the privie feale which touch the conmion law : 
for it is to be knowne, that the courts of the kings bench and the 
common pleas had at the making of this ftatute feverall feale s, 
whereby they fealed judiciall writs : as the feale belonging to the court 
of kings bench is in the cuftody of the chief juflice; and fo likewife 
the fe^e belonging to the court of common pleas is in the cuftody 
of the chiefe juftice of that court; and the feale belonging to the 
court of exchequer is in the cuftody of the chancellour of that 
court. Ad cancellarium fcaccarii pertinet cuftodia ftgilli regis, Offi- 
cium cancellarii eft figillum regis cuftodire,fimul cum controrotulis fuis pro 
proficuo regni. And thefe (eales are incidents infeparable to the 
faid courts for the fealing of all judiciall writs, &c. which, for ad- 
miniflration of juftice diftributive to all men, are reipeftively under 
the faid feales, and without which the courts cannot adminifter 
juftice : and therefor^ the profits coming of thefe feales have been 
letten and demifcd of ancient and later times, but the feales 
themfelves were never demifed, or letten, nor could be, nor any 
other keeper appointed to be keeper of them, then hath .been time 
out of mind. 

No eflbine defervitio regis can be warranted by the king under 
ki$ privie feale^ nor proteftion granted under the privie feale, bu^ 
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Articuli fuper Chartas* Cap. &, 

both of them under the great feale, becaofe they tend to the great 
delay of judice, if they be not dulv obtained: and therefore the 
law doth reqaire the great feale in tnefe cafes. But a warrant of 
the king under the pnvie feale to iffue oat mony ont of his coffers 
15 fufficient; becaqfe it concemeth but a chattellin pofleffion. An4 
in matters of fmall moment, and which can work no delay to the 
fubje£l, the privie feale is fufficient; as to grant zjkffrfidew of a 
proceiTe in the kings owne cafe, or to grant a mfifrius where the 
king is party^ or to allow a plea againll the king, to cancel! a re« 
cognizance made to the king, to difcharge a debt» or the 
like. 

At the making of this ftatute the king had another feale, and 
that is cMtdiJignettum, his fignet. This feale is ever in the cullody 
of the priucipall fecretary. And there be foure clerkes of the 
fignet, called cUriciJtgnettv^Xttndlug on him. The reafon where- 
fore it is in the fecretaries cuftodie, is, for that the kings private 
letters are figned therewith. Alfo the dnty of the clerk of the 
fignet is to write out fiich grants or letters patents as pafie by bill 
figned (that is, a bill fupeHcribed with the fi^natare, or figne ma«* 
ttuall, or royall hand ot the king) to the pnvie feale, which bill 
bein^ tranfcribed and fealed with the fignet is a warrant to the 
privie feale, and thejprivie feale is a warrant to the great feale. Such 
was the wifdome ofprudent antiquity, that whatfoever fhoold pafie 
the great feale ihould come through fo many hands, to the end that 
nothing fhould pafie that great feale, that is fo highly efieemed and 
accounted of in law, that was againft law, or inconvenient; or that 
any thing fliould pafie from the king any wayes, which he intended 
not, by undue or iurreptitious meanes. 

And Qf the fignet the law in fome cafes taketh notice ; for a «# 
ixeat regnm may be by the kings writ under the great feale, or by- 
corn mmandement under the pnvie feale, or under the fignet; for 
in this icafe the fubjed ought to take notice as well of the privie 
feale and fignet, as of the great feale : for this is but a fignification 
of the kings commandement, and nothing pafieth firom him. But 9 
warrant under the privie fignet to ifiiie any treafure is not fufficient, 
but there it oueht to be either under the great or privie ieale« 
The tnifchiefe before this ad was not concerning writs under the 
fignet; for that was not attempted, but uhder die petit or privie 
feale, which this ad oufieth as a thing done againft idagna 
Cbwrta^ cap. 29. where it is faid, ntc fufn mm ihimus^ aec fuper 
turn mittemus, nifiptr legak judicium parium Jkonim» W per legem 
terra. And to grant \yriti under the privie or petit feale was c^nfr^ 
hg^emtitTf^ 
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CAP. VII. 

J B e$nJiahU du cbaftU di Dwtr HP HE conflable of the caftle of 
-^ (i) ne pUdi defomus a la part Dover fliall not from hcncefortli 

df chajile nul plee forreine du countiij hold anv plea of a foreign countv 
que ne touche la gard du chaftle. Et within the caftle gate, except it touch 
U dit conflable ne diftreiner (2) Ui the keeping of the caftle. Nor (hall 
genu du cinque portSj a deader aiburs the faid conftable diftrain the inhabit 
ne en at.t.r manner que Us devoientj tancs of the cinque ports to plead any 
Joknque la forme des charters que ils otherwhere, nor otfaerwife, than they 
9unt des royes-^ dc lour framhifes aun^ ought after the form of their charter 
f tents affirnus per U grand charter ^ obtained of the kine for their old 

franchifes confirmed by the great 

charter. 

(Regift. i«s.) 

(1) Comfiahle du ehaftk de Dover.) It is to be knowne, that he F.H.B. 940. b» 
that is the conftable, or Ueftenant, or keeper of the caftle of Dover, 
is aifo the warden of the cinque ports. And the kings writs di- 
re^^d 10 him» are directed, Rex^ ^r. B> ccnjfahulario cajfri fid de Regift. IbU i3«« 
Dc^ery et cuJhJi quinque portuamfitorum. Bat hc is commonly called F«N.B. 240* 
lord watd^n of the cinque ports. The cinque ports be, Haflings, 
Dover, HiL' \ kumne; , and Sandwich, whereun to Winchelfey and 
Rye (as iroft it note) and oiher townes be adjoyncd. 

The conlube of Dover and lord warden hath two jurifdiftions* 
w&. I. the lurhoritv of an admirall; and the fpeciall charge is com- 
mitted to one r'^at is not onely of great prowefTe, wifdome, and ex- 
perience in m ilitary knowledge, and fpecially in fea-fervice ; but alfo 
ofapproved trail and loyalty, becaufe, in regard oftheiriituation, they 
require the vigilant care of their particular admirall, and his re- 
jidence thereapon, in refped of the danger of the invaiion of ene- 
mies by reafon of the narrownefie of the fea there, and that this [ 557 J 
realme wa< never conquered by any enemy, but landing at one of 
tbefe five ports; as by the Roman at by the Saxon at 

and by the Norman at Haftings. But with this ja- 
rifdidion our ftatute dealeth not withal], 

a. This conftable of the caftle of Dover mentioned in oar ad hath Brad. llh. 5. fill, 
a jurifdi^on to hold plea by bill concerning the guard of the 4"- h. Flee Uh. 
caftle, &c. according to the courfe of the common law, and of this ^ ^P* 3^* 
jarifdi£Hon doth our ftatute fpeak. ^ |'^ 4! * 7* i>. 

And it is to be knowne, that of fuch things, whereof the con- i e/j. i. b! 
Cable of Dover and lord warden hath juriidiAion, he is the imme- 30 H. 6. 5. 
4iate officer to the court, and, as it hath been faid, writs ihall be ' ^* ^ '^* 
direded to him, as in all reall anions &c for land within the cinque "jfi'^xtiu 
ports. And true it is, that they of the cinque ports have great 33B.Vj«nW^ 
liberties and priviledges, in refped of their neceftary attendance 60. 11 R. «. 
in the ports for the defence and faiety of the realme: but bier. 6ji» 
yet the cinque pprt^ ^e not exempted oot of the coanty» for divers 
faufei: ^ 

J. The 
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1. The condable of Dover hath no generall juriOidion within 
the cinque poiCs« but it is limited; for example, if a nan be 
murdered in any of the cinque ports, the wife fhall have an appeale 
againll the murderer dire^ed to die (herifeofthe county, and he 
{hall execute the writ within the cinque ports, for the conftable hath 
no jurifdiflion to hold plea thereof, as it was refolved, Trin. 
42 Eliz. in an appeale brought by Dorothy Waes againft Baynes, 
for the murder of her hufband at Fever(ham in the county of Kent. 
And fo it is, if he be in cufiodia marefcalii, the appeale may be brought 
by bill againd him for murder in any of the cinque ports. Alfo if 
the conftable of Dover bold plea of a forraine plea, contrary to the 
purport of this flatute, an action upon the ftatute doth lye againft 
nim, and the writ may be diredted to the fherife of the county^ and 
he may ferve it within the cinque ports. 

2. U a ftranger doth trefpafle, Sec in the cinque ports, 
&e. the fuit (hall be by writ, left the trefpaife fiiould be dif- 
pnniihable. 

. 5. If 2l precipe be brought againft one for land within the cinque 
ports, and he appeare and plead to it, and judgement be given 
againft him in the court of common pleas, this judgement fhall bind 
him for ever ; for the land is not exempted out of the county, and 
the tenant may wave the benefit of his priviledge. 

4. The priviledge extendeth not but to certaine particular towties, 
whereof the kings courts cannot judicially take notice. 

But otherwife it is of a judgment given in the common pleas in 
\pracip€ of lands that lye in any of the county palatines of Chefter, 
Lancalier, and Durham; for they are exempted from the jurifdic- 
tion of the kings courts, and within them zxtjwra regalia^ and 
plenary jurifdidtion, and fo knowne to the kings courts : for they 
take notice of all the counties of England, becaufe they be imme- 
diate to them for diredion of writs : and therefore although the 
tenant doth admit the jurifdidtion of the court in thofe cafea, 
the judgement aeainft him for many of fuch lands is void. 
And thus are the doubts in fome books in this and other like cafe^ 
fully refolved. 

It is further to be underftood, that the maior and jurats of the 
feverall cinque ports have power to hold pleas, &c. and upon their 
judgement no writ of error out of the chancery doth lye returnable 
in the kings bench, nor writ of falfe judgement returnable into the 
court of common pleas : but by the franchife and cuftome of the 
cinque ports fuch an erroneous judgement (hall be by bill, in the 
nature of a writ of errour, examined coram domino cuftodijku gardiamo 
quinqui portuum^ apud curiam fuam de Shiptvey, And if the judge- 
ment be erroneous, it ihall be reverfed by the warden of the 
cinque ports, and the maior and jurats fhall be fined, and the 
maior removed from his place, and yet the court is a court of 
record. , ^ , 

And this kind of jurifdidlion could not begin by letters patents, 
but by parliament. And I find in the book of Domefday of the 
liberties and franchifes granted to the cinque ports> as granted in 
the rcigne of king Edward the Confcflbur. 

And ihis manner of rcverfing ofa judgement, and the judgement 
thciTupDn, is the onely phenix of the law for three refpedts : 

Fiift, that a judgement in a court of record (hall be reverfed or 
afMrmcd without the kings writ purchaftd out of the chancery. 

Secondly, 
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Secondly, tbat they being jadges of record (hall be fined, where 
in a writ of falfe jadgement the fuiters (hall be but amerced. 

And thirdly, that the maior that gave the judgement (hall be 
removed from his place. But oar ad extends only to courts holden 
before the conftable in our ad mentioned, and not to the co^rt 
holden before the maior and jurats. Rot. cart, i Johan. part« 2. 
m« 12. 2. Johan. m. 51. Rot. clauf. 8 H. 3. & 10 H. 5. in dorf. m. 
18. Pafch. 9 £. I. coram reg€ Kane' Rot. 35. Rot. Parliam. 18 £. i. 
fbl. 6. Hill. 21 £. I. rot. 4. Pafch. 21 £. i. fol. 4. Rot. Vafc ao. 
22 £. I. nu. 2> 3, 7. 13. Rot. dauf. 23 £. i. Rot. pat. 34 £. 1. m« 
25. Rot. parliam. 13 £. 3. nu. 1 1. Pat. 33 £. 3. m. 6. Rot. brevium. 
I £• 3. part. I. Rot. clauf. 10 R. 2. bis. Rot. dauf. 8 H. 6. 
ffl. 15. 

(f e that defires to reade more of the liberties and priviledges of 
^e dhque ports, he may reade the records (amongft many others) 
next before cited. 

(2) £/ ledit conftahU nt difirwura, &c.] This branch is evident; 
and therefore without further expoiition, with on^ record of parlia** 
aient I will conclude this chapter. 

The commons of the county of Kent complained againfl the Rot.pailiaiiiea& 
officers of the caftle of Dover, for arrefHng them by their catch^ "»• *3S» 
poles to anfwer before them, whereunto they were not bound. The 
anfwer hereunto was, that the officers ihould have no jurifdidion 
eut of the fee of the honour and caftle of Dover, nor fhould 
make no proceile by a^ias out of the liberties of the dn^ue 
pores, 



CAP. vni. 

/ 

TE roy ad grant a Jon peopky que TTHE king hath granted unto his 

its eyent ele^ion de lour vifcount people, that they (ball have dec- 

in chefcun counties ou vifcount neft my tion of their (her^flF in every (hire 

dcfecyJiU voilont. (where the (hrivalty is not of fee) if 

they lift. 

(9 Ed. 2. ft«t 2. 14 £d. 3. ftac i. c. 7.) 

Of ancient time before the making of this ad fuch officers or Vid. inter legeg 
minifters as were inftituted either for prefervation of the peace of ^*"^* f*!''*'^!* 
the county, or for execution of juftice, becaufe it concerned all the HofcndcVannji 
fubjeds of that county, and they had a great intereil in juftand cap. 35. 
due exercifes of their feveral places, were by force of the kings F.N.B.v63«k. 
writ in every fcvcrall county chofen in full or open county by the 
freeholders of that county: as before the inftitution of juftices of 
peace there were con/efvatores pacts in every county, whofe office 
(according to their names) was to conferve the kings peace^ and to 
proteft the obedient and innocent fubjefts from force and violence. 
Thefe confervatofs by the ancient common law were by force of Rot. pit. aa» 
the kings writ chofen in full and open county de probioribus et po^ 5 ^" '* 
ttntiorihus comitaius, Cffr. by the freeholders of the county ; after 
ivhich elediion fo made and returned, then in that cafe the king 

diredted 
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direfted it wnt to the party fo eleded. EdwarJus Dei gf'atta rex 
jingliitt Jeminus HiberMi^, et dux Aftdtanite, dileBo etfideli yobamd 
de Bretun/alutem, Cum vicecomes nofter Nerff, et Cottas ejufdem comi* 
tatus eUgerunt nfos in cufiodem pads neftn^ ibidem, ^vobts mandamus 
ptodiui hoc diligenter intendatis sprout idem njicecMus ^uebisfiribifdciet 
ex parte neftra^ dckec ahud inde praceperimus. In cujus ret, ^r. datum, 
4^r. apud Cefir*. 2. dit Sept, anno regni neftri 5. And -fo it Was 
t^n, and yet is of coroners to be chofen in foil and open comity 
by the freeholders of the county by force of the kings writ : and 
though the words of this writ be de qffen/u comitatut, and of the 
ether> per communitatem eiufdem comitatuf, and by this ti€t, by the 
people, yet ought the de^ion to be by the freeholders of the county ; 
and fo ic was then, and yet is of the knights of the (hires for the 
parliament, and of the verderors of a foreft. 
• And likewife it was of ancient time of the (herife of the county, 
And reflored by this ad to the freeholders of the county ; but thit 
is altered by divers ads of parliament, *ui». the ad of 9 B. s. Lincoln 
de 'vicecomitibus, 14 E. 3. la R. 2. and 23 H. 6. The knights and 
burgefles of parliament were then> and yet are eligible as daily 
Experience teacheth. Now becaufe that thefe and odiers were 
eligible, the fiatute of W. i. provideth, that eledions fliould be 
^eely and duly made without any diftorbance, a$ by that ad ap« 
peareth. See hereafter cap. 13. 

But I could not let paiTe a refolution of all the judges of England 
in 34. H. 6. which grew upon this oecafion upon a reference by 
the kings privie councell to Sir John Fortefcue, and Sir John Prilbt 
chiefe jullices, and to the reft of the juftices concerning a 
iherife conftituted by die king himfelfe, it is thus in the councell 
booke recorded, 3 Martii anno 34. Hen. 6. as foUoweth in thefe 
words: 

Upon a demaund that my lord chancelor made to the chiefe 
juges, and to the remnant of the juges, howe that the kings lawcs» 
neyther juflice might not be executed in Lincolnihire, bycaufe ther 
was no (herriefe there, and that the kinge by his letters patents 
under hb great feale had deputed certaine men for to hare 
be flierriefes there ? what them feemed fliould be doon in thb 
behalfe. So that the kings lawes and juftice might ben executed 
in that fliire, as it is executed in other fliires of England. 

The ij chiefe joftices the £utte cby came onto my lords of the 
kings counfiel in the fterred chamber, and upon the abouefaid de* 
maund ikydej that them feiMd, and fo it femed unto the remnant 
of the juges, that the king did an errour, when that he made ano* 
ther penon (herriefe of Lincdnlhire then was chofen and 
prefented unto hia kighnet after theffed of the fiatat in fuch 
oehalfe made. 

And though that he that (b was made flierrief wolde not take it 
vpon him, ought not to be fo puniflied, and to make alfo ereat a fine 
for his difobei£ance> as that yif he had be one of the lij. perfons 
(hat were chofen to be flierriefs after the teneur of the ftatute. 

And furthermore them femed, that the king ihould have 
reconrs to the three perfons that were chofen after the teneur 
of the ftatat, and make one of hem (herrief by letters patents 
beringe date ether at the day of thcledion ot hem^ or els at 
Michelmas, 

And 
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And tboogh that fidhence the faid eledion any of hem have 
.gete bm an exemption, that he fhould not be made iherriefe, 
yet them femeth that he fhould be charged to uke the faid office 
vpon him. 

And furthermore them femeth* that yif none of the faid iij. 
perfons chofen be made, that then fome other thrifty ^man 
dwelling in a foreine iUre be entreted to occopie the faid 
office for this yeare. And the next yeare. that in efchuing of fuch 
inconveniences, that the order of theftatut in fuch behalfe made be 
obfervcd and kept. 

To the king onr (buereigne lord, and to the lords fpiritnell and 
temporell of his moft noble counfail. 

Befechith mekely yonr humble liegeman John Tempeft 
kniehtt to graunt your letters under your privie feale to be made 
in torme f^lowing, and he ihall pray to God for your moft noble 

eftate. 

Henry* &c. To the treforer and barons of our efehequer. 
Forafmuch as our trufty and welbeloued John Tempeft knight* 
by us ordeyned and deputed to be (heriefe of Lincolnihire for this 
yere, hath for certaine canfes for him alledged vtterly refufed to £ 5^0 J 

. take vpon him the charge of the faid office, without that it like vs 
fo to puruei for him, that he take no lofte in the faid office, like as 
we haue doon nowe in late yeeres for othir that haue ben (heriefs of 
the faid (hire. We coniidering the hurts and manifold inconve- 
niences that ihonld enfue not only to us, but alfo to ovr fubgites* 
namely, in lettine of their fuites at commune law, if the faid ihire 
ihonld long ftand deftitute of a (heriefe ; wol and by thadvice of our 
counfail haue grannted to the faid John, that he (hall occupie the 
hid office by approwment, and fo accompte ibr this yere. And 
therefore we charge vou, that in his accompt that he (halbe to 
yeilde unto us bycau(e of his faid office, ye charge him not with 
the hoole extent of the faid (hire, that is to fay, of thees twoo 

- fermes called de nmeu^ Jirma com^ foft terras dat* and jSirma cwm* nu* 
mero. And alfo of thees particular prouffiter, called difirmis M- 
Uvorum, auxilium nfic^ frofuifUg* certi finis% ifiues, pronffites, nor 
none othir thbgs by him to be reifed by vertue of the fommons of 
the pipe, or ofthe grenewex in the faid (hire, fane onely of fuch 
parceUes as he^ with bis true diligence (ball arrere and gader. And 
that of all the remenant that (hall come and grow vnto us of the 
faid (hire, ye vtterly and clerely difcharge and aequite the faid 
John Tempeft knight (heriefe afore(aid by his otbe, or by th'othe 
of his deputy fufficiant accompting for him, withouten any 
ifliie, tryall, or auerrement betwix vs* and him to be had therein* 
Yeuen*&c. 

T. Cant*, R, Sali(bury. 

W. Ebor. R. York. R. Sandi Johannis. 

T. London. Stourton, 

J. Lincoln. W. Faucomberge. 

XIX. dii NovembriSf an. 34. afud WefinC in camera fiellata rex lodoriiaintnt^ 
de afoifamente tenfilii i/oluiit ef manda*uit, fuod cuftos pri'uati fipUi 
fm literas/ub eodemfigillo fieri faceret fecundum tenorem infrafcriptum 
it /e /uh/mbentitus, ut fatet aitent* ut Henri<us Rat/erd 

t fw 
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qui fi^ mceeomes mun fr^tterito ifu/dem cm^» tt nMrnulU aUi 
wicicomitis retroaSis temfmribus eodem. mt^io Jbatmnrnf, tt tccn^ 
faverunt. 

T. Kent 

Which abovefaid unanimous opinion* being the adviied re* 
folation of two fuch famous chicfe jaftices» and of all the judges 
of England, and finding it in the councdl book, I thought fit to 
be publifhed in fuch words, as it is there fet downe, as a fare 
and juft expofidon of the ftatutes concerning the makbg of 
iherifes. 



CAP. IX. 



* T E roy voit it commaunJj que nul 
•^ vijcountyne baiUfe^ ne mitte en 
inquefts^ ne in juries plus des gentSy ne 
outers ne en auter manner que il neft 
ordeine per ejiatute ( I ), ^/ que ih mit^ 
tent en tiels enquejls (2 W^ juries le 
plus procheines (3J, le plus fitffifanU^ et 
meynes ,fufpicious. Et que auterment 
leferra^ et de ceo foit attaint^ rend^ al 
plaintifefes damages au double {\)yet 
fait en la greve mercie le roy. 



'T^HE king willetfa and commancl- 
cth, that no (heriff nor b^liff 
fhall impanel in inquefts nor in juries 
over many perfons, nor odierwife 
than it is ordained by ftatute; and 
that they (hall put in thofe inquefts 
and juries fuch as be next neigh- 
bours, moft fufficient, and leaft fu(pi- 
cious. And he that otherwife doth, 
and is attainted thereupon^ fhall pay 
unto the plaintiff his damages double, 
and fhall be grievoufly amerced unto 
the king. 



( I Inft. X5S. a. 34 Ed. 3. c. 4. \% Ed. 3. c. 1 1 . Regift. X7S, 179, i8o. 13 Ed. x. ftat. x. c 38.) 



I. part Inftitut. 
UQs,, 234. 

f56ij 



Vid. 7 E. 3. 26. 
bis. S £• 3. 30. 
Reglft. 178,179. 
180. Force fcue, 
cap. 27. F.N.B. 
165. a.andi66.d. 
lib. 8. fol. 118. 
Bonhams cafe. 
See the fitft part 
of the Inftitutes, 
fcft. 234- W.2. 
cap. 3S. Magna 
Charca, cap. 29. 
Regift. 186. & 
187. 



Of the antiquity and right inftitution of the tryall by 12, and of 
the number of 12, &c. See the firft pare of the Inilitutes. 

(1) Ordeine per Uftatute,'\ That is, by the .ftatute of W. 2. cap. 
48. See the ftatute of 21 £. i. Fet, Magna Cbarta 87. and fee 
before in the expofition of the fbtute of W. 2. cap. 3S. 

(2) Enqtufts.^ This adt doth extend to all enquefts ex officio^ or 
for tryall of an iftue between the king and the fabjedl, or between 
party and party, alfo to all fuits or proceedings, either criminall or 
civill, real), perfonally or mixt, publike or private, grand or petit, 
aftifes or enauefts* 

(3 ) Le pluis procheine^ &c.] If the purview of this aft were well 
executed, then were the right inftitution of tryall by juries ob- 
ferved; for then every juror muft have two mofts, and one 
leaft, ojiz. moft neere, moft fufficient, and leaft fufpicious. See the 
Regifter, and F. N. B. how the party grieved may have remedy 
upon this ftatute, and that in writs of afTife, attaints, and other ac- 
tions, where there be juries at the firft day, or when a *venirefac* is 
awarded to the ftiedfe to returne a jury, the demandant or plain- 
tife, the tenant or defendant may have a w it to the (hcrife to re- 
turne jurors according to this a^, and \\ \v' doth not accordingly, 
an attachment lyeth againft him. Aau .vhcre the party plead to 

liTue^ 
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ifibe> and fuller the jary to be fworne, or challengeth them, and tried 
indifferent, and paiTe againft him; it is faid, that he hath no 
reined V, bat firft to reverfe the judgement by writ of attaint, 
and then to take his remedy upon this ilatute. But fee the flatutes 
of 20 £• 3. cap. 6. and 34 £. 3. cap. 4. 42 £. 3. cap. 1 1 . & 4 E. 
3. cap. II. & 5 £. 3. cap. lo. 

(4) Ses damages au dcuble.'] That is doable the value of the land, 
debt, damages, or other thing that he loft^ or was barred of by rea- 
ion of that verdidl. 



CAP. X. 

T^ N droit des confpirators {i\ faux TN right of confpirators, falfe in- 

"^ ertfomurs (aj, it malveyes pro- formers, and evil procurers of 

turers (3) des doufeins (4), itiquefts^ dozens, aflifes, inquefts, and juries, 

tf^r, itjurUsy le roy ad ordeim reme^ the king hath provided remedy for 

dte as plaintiffes per brief es de chance^ the plaintifis by a writ out of the 

larie* Et jademeins voet le roy^ que chancery. And notwithftanding, he 

lesjujlices de lune bank et de tauter^ et willeth that his juftices of the one 

jufUces dajjijes prend^ ^ffignes^ quant bench and of the other, and juftices 

ils veignent en pais a faire lour office^ afBgned to take aflifes, when thev 

de ceo facent lour enquefts a chefcun come into the country to do their 

pleint fans brief e^ et fans delay facent office, (hall, upon every plaint made 

droit as pleintifes. , unto them, award inquefts thereupon 

without writ, and ihall do right unta 
the plaintiffs without delay, 

(Kel. %u Regift. iSS. RaA. 123, ftc) 

(1) CeuJ^iratours.'] Thefeare defcribed by the ftatute of 33 E. i. Dcfinitiodecon- 
^2) Faux en/ormers.] Thefe are to be underftood of imbracers, vj."^^^^**" 
and nnder-hand inftruAers, and leaders of jurors returned, and albeit ^>^^ ^\ 
the matter which he enformeth be true, yet is he a falfe informer, 
becanfe he doth it in an undue and unjuft manner. 

(3) Maheis procurorj.] That is underftood of fuch as ufe to 
packe juries by nomination, or other pradlice, or procurement. 

(4) Doufeins, duodena in letis, See] Note here this law beginneth F.N.B. 116. •• 
with the inferiour, as doufeins in leets, and therefore the makers 

•f the SiGt doe particularize the reft, viz. inquifitions, aftifes, and 
Junes. 

(5) Le roy ad ordeine remedie per brief e de chancelarie,] The [ S^2 J 
ordinance here mentioned, whereby a writ is given againft con- Thii Gilbert d« 
fpirators (which writ was framed/^ Gilbertum de Rowberie cleri- fn^J^Jjfg^" 
cum de concilio domini r^^/j,and allowed by authority of parliament) jufticct of hi's"^ 
was enadted at the parliament holden an. 21 £. i. Rot. 2. which bench, as here- 
ordinance you may rcade in Vet, Magna Charta. But there it is after fl»aH "p- 
fct downe to be made in 33 E. i. where in truth it was made in P""^*- VeuMaj. 
21 E. I. which errour there, and the miftaking of Richard TottcU '"' 
the printer, in quoting 33 E. i. to this branch (as if the makers of 

this ad^ had been indued with a propheticall fpirit) would in the 
next imprefHon be amended. 

This 
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K«g^^* This ordinance was bat in affirmance of the common law; fer 

j" * 'snmf ^^^ ^"' ^^ confpiracy was mainuinable both in cafes criminall 
»hoor.^i7x.ftes concerning life, and civill, as ic appeareth in the Regifter and 
^* F.N.B. and plentifully in our bookes: and in cafes concerning life« 

if the confpirators oe indited and convicted at the kings fuit« 
»7 aflf. p. 59* judgement villanous (hall be given againft him, but not at the fuit 
24 E. 3. 34, ^f ^^ party, which judgement b oy the common law ; for it is 

given by no fiatute. 
43E.3.eonirp.ii. ^^y Et jaatmainti ntoii U roy que Usjuftias Ji Itm hmnk $i Imttiff 

li": s^imffpT/ *5-3 S^* ^^? ^'"^" °^S E. 3. 34- E. 3- 3« E- 3- &c. by the which 
cor. 175. 198. ^^^ iiatute is inlareed as to the juftices. And a notable cafe in 
lib. 9. fol. 56. 41 £• 3. in expounding of thefe ftatutes, and upon like reafon this 
Pouliers cafe. ad Concerning the proceeding by bill, according to the words of 
5 ^^3* "J- 'J- this branch,>M briefe, it fans delay. 

Is E.' 3. cap.'i«. ^^ ^® ^^^^ ye^Tt after the making of this aft, which was in the 

41 £. 3. 15.' ' s^ yeare of E. i. William de Welbye brought an a6lion by ori* 

Coram regeapvd ginall writ of confpIracy, returnable in the kings bench againft 

Line Hil. 29 E. William of Hemfwell, parfon of the church of Newton, and John of 

Secooaum ordi- ^*^^^» paWbn of the church of A&itvhyc^/eauuimH trJgnatimum 

aationem Rgia, ^^i^ » ^^^ ^^^ ^^7 P^ con/hiraiioMem it confidiratiomim intir at ma* 

i. fti £• I. ubi iitiofifad'* afud Groiam, &c. anno ngat domni regis nwu 29, /rsor- 

fupra. raverunt itfearunt prafatum Willum de Welbyi citari cmram Nicboks 

de ff^hiticburcb arcbidiacono ipi/c* LincM ad rej^ondendum prafat* 

WiW lie, for a trefpalTe, whereof he had been acquitted in the 

kings court. Hemfwel pleaded not guilty. Maiden the other 

parfon pleaded that he was communis advocatuSf it pro/uo damdo^ ^c» 

andjnftified as an attorney, and denied that he confpired, &c. 

Gilbert de Row. Whereupon iffues being joyned, it was found before Gilbert de 

F N B. fol. 116. ^^^^''^^> ^^^ Maiden the parfon of Aikerbye was cemmtmis adwh' 

\L 3 E. 3. 19. * ^f^ii^i and was not guilt v of the confpiracy, &c. and the other wat 

S£. 3. xS. found guilty, and judgement was given agunft him; for in 

sf H. 4. s.^ this and the like a confpiracy will lye againft one: otherwife 

^Se'***^'*'**' it is in cafe of felony. By this record it appeareth, that a writ 

JJI'^!* of confpiracy doth lye upon the (aid aft of si £• 1. (fbrthe 

VM.ft»£.3. 1, confpiracy was alledged before our ibtute) ibr a confpiracy 

between two for the one of them to fue the plaiatife in the fpiri- 

tuall court: and note the record iaith, emara ordinaiioitem dtmhd 

regis. And note, it did lye for confpiracy in a fuit in the eccle« 

fiaftical court. 



CAP. XL 

TyErechiefepurceoqueleroyavoit AND further, becsnife the kir^ 

avant ordilne per leftatute^ que hath heretofore ordained by fta* 

nul de fes mnifters m prJ/t nul plee a tute, that none of his minifters (hall 

ihampertie j et per eel ejtatute outers take no plea for maintenance, by 

minifiers nejlaient pat avant ces heures which ftatute other officers were not 

a ceo lies : voit le roy^ que nul rmnif- bounden before this time ; the king 

tery ne nul auter^ pur part avo:er des will, that no officer nor any other 

i'ho/rs que font en plee' ( I ), enpreigne (for to have part of the thing in pba) 

Us befoignes que font en plee. Ne nul Ihall not take upon him the buunefa 

fur thit 
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fitr fisl ifVifUmt {±) fin drmt Hi Uffi dnt k io (liit; nor none upon any 
M autir* Etfi ul Ufaci^ et de ci9 fiit fuch covenant fliall give up his right 
atiaintjjiit frffait^ it imurr^ dtoiVi to another; and if any do, and he be 
h rif dis UiHSj it dts tirra k par-' attainted thereof, the taker (hall for- 
muTy a la vnbu ii tant (a) cum fa feit lUQito the king lo much of his 
fart ii fin purcbafi ptr tiii imprifi lands and goods as dodi amount to 
anuuntir. Et a m attend^ fiit die value c^the part that he hadi pur* 
Tifcui ciluy fui fiit viudt' fur U ro9 chafed for fuch maintenance. And 
JivoHt lis juftkis^ divaat qucux (3) for diis atteindre,whofoever will, (hall 
Ji flii avira ejli^ etfer iuxfiit lagar^ be received to fue for the king before 
fait. Mfs in at cafi mft myi 41 #«- the juftices, before whom me plea 
tiodir^ qui Iwm m fiit awr ciunfaiU hangeth, and the judgement (hall be 
dis coutttiursy it diS fagis gints (5) given by them. Butitmaynotbeun- 
far fin donanty m di fit frochiim derftood hereby, that any perfen (hall 
aniis (6}. be prohibit to have counfel of plead* 

ers, or of learned men in die law for 
his fee, or of his parents and next 
friends. 

(3 Xd. I. c 95. I) 14. I. ibt t. c. 4^ t} H. 4. f. 17. Fitg. Chnapcrty. j9 4« 6. it. t4» if. 
% loft. 118. 1 E4. 3. ftat 1. c 14. t R. »• €.4. 3« H. S. c 9. ai Ed. 3. U 5ft. Bfo. Cbampertj^ 11. 
Kaft. 119. 417, 4c 

The caafe of the making of this (latttte was, thatwhere the ftatotei W. r. ca^ «> 
•f W. 1. 1 1 £. 1. and W. a. of champerty were particolar, and ex- ^* ^^^' 
Knded only to the kings imnifters, the chancelioHr, the treafurer, J^etao! i lE*. 
jaftices, the kings coancellers, derkes of the chancery, of the t, Ve't. Mag. * 
exchequer, and ofjuftices, and to thofeof the kings hoafholdf clerkt Chart fo. So. b. 
or lay. Now this zSi b eeneraUy and doth extend to all perfons; 
(or the words are gtx^tminulminiftir, mi mui muitr. 

(i) Fmr part tnur dis ibg/ts qm fim in ^/m.I If A. bargaine 19 R.s. chain* 
with B. owner of the mannor of D. fi. is impleaded, B. enfeoffed A. f^- is.Pl.cora, 
han»ng the futt according to the bar^ine, thoagh this be within g £^^f'^'^'^ 
the letter of the law, yet is it not within the meaning. On the * ^* 
•ther fide, it is adjudged champerty, if he maintaine any party 
hanging the plea to have part, though he parchafe not, nor take 
any ftate. And this tSt extendeth to all anions, as well peribnall, 47 £• 3- 9* 
4ea)l, and mixt. if the tenant hanging the plea giant a rent out F.N.B. 172. kt 
of the land, this is champerty, and yet it is no part of the thing in 
demand, but it is within the fame mifchiefe. In an ailife brought 47 £• 3* 9* 
againft the diflciibr, and the tenant maintaine the plea upon cove. P*^*^- >7^ 
nant or promife after recovery to have part; althoug^h the diflei- 
Sut hath nothint in the kind, yet (hall he have an afhon of cham* 
perty, becanfe Se may be charged with damages, and the tenant 
fliaN have his adion uib. 

If the httftand and wife be impleaded, and one doth maintaine 47 E. 3. 9. 
Ibr champertie, the hufband onely may have die adion, or the huf- 
Isaiid and wift may joyne. 

And this aftion may Debronght hanging the piincipall plea before 47 1. 3. 9. 
jiidgenent; and if the demandant be non^foit, yet may he have an 33 £• 3* va^ 
aakm of champerty. , •*"*^* 

If two be impleaded in a reall a^on, and one doth mamtaine 47 E. 3. ^ 
the demandant to have pan, the tenanu bring a writ of chamjperty, ^>b* 6. fol. 15. 
the non*fiHt of one is not the non^fait of the other» bccaufe the 

II. InsTft 3 N aCkion 
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aftion of cl)ain|)crty being bnt acceffary, doth follows the natnre of. 
the principaU aflton. 

If the tenant make a feoffment in fee hanging the writ* 
if one doth maintaine the demandant to have part^ the feoffor 
fhali have the adion of champerty ; for he remaines tenant to the 
demandant. 

(2) A la 'value de torn, &c.] That is to fay, the valae of the 
land. 

See the ftatute of 32 H. 8. cap. 9. 

(3) Decant lajuftUes de<vant queux.'] See the flatute of 4 E. 3. 
'Cap. II. 

Note, the party grieved may upon this flatote either have a writ 
direded to the fherife, or a writ direded to the judices before whom 
the principal! a6llon dependeth. 

(4) Ne nul/ur tiel covenant.'] Here it^is taken for a promifeor 
contradl by parol, as well as by deed. 

See the flatutes of i £. 3. i R. 2. and 32 H. 8. 

( 5 ) Mes en ceo cafe neft my a entemier, fue home nepoet cever eoumell 
defes countoursy ne des /ages geftij.] Councell, confiUum^ is taken for 
advice and diredion in law, and that is to be had of three pcrfons, 
'v/z. I. of ferjeants at \2CWy/emfienies ad legem, exprefied here under 
the name of counters: 2. of apprentices of law, afprenticii legis^ in 
pleading called homines confiliariiy et in lege peritif exprefled here 
under this word yi?^^/. .And thefe have efficium ingenii : 3. At- 
tomies of law, that have ojfficium lahoris^ in following the advice 
of the learned, and difpatchine of matters of courfe and experience, 
and they are under thefe woras,y2i^^/ Z^^^' Con/ilium is alio taken 
for aflitUnce, maintenance, and comfort in their fuits. And fo it is 
taken here. 

(6) De fee procbein amjes,'} That is, of their next of bloud» 
who are or ought to be their furell afliilants, aiders, and com- 
forters ; for naturae vis maxima^ and as fome fay, natura bis 
maxima. 

And according to this diverfity of fignification^ if the ferjeant at 
law, apprentice, or attorney doe take a feoffment hanging the 
plea, or the like to maintaine the tenant, though it be projftio dando^ 
in lieu of his fee, yet is this champerty within the purview of this 
flatute ; for their counfell, that is, their advice and direction in their 
profcifion of law is excepted : but to take any eftate in the land* 
hanging the writ, for maintenance, is to become a party, and in no 
fort allowed to them by this ad. 

But if a father be impleaded, he may infcofFe his fon for his af- 
fiilance, maintenance, and comfort; for that is natures profeffion 
for the fon ajjifiere. manuteneret et con/olari, et e cenver/oy et fo dejunili^ 
bus: etfa alia eji profej/folegis, et alia nature. 

So it is, that the fon may of his owne mony, and in his owne name 
give it^z to his fathers councell, or attorney, without any expeda« 
tion of repayment, and fo may the father to his fons councell; for 
he is procbeine aniye^ but fo cannot the ferjeant nor apprentice, for 
that their counfell, advice, and diredion in law is only faved 
to them. But the attorney may in his matters name lay out 
his owne mony to his councell, to be repaid to him by his maHer 
againe. 

in like manner, and by the like reafon, if the father be demandant 
in 2 pracife, he may promife and contrad with the fon to aflure 

him 
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him the land after the recovery, and is not any champerty within 
this slR, and Co of any other ancefter and his heire apparant: but fo 
it is not of the ferjeant, apprentice, or attorney ; for they cannot 
contraft to have any part of the thing in demand after the rcco-r 
vcTy,etj!c d$ fimiltbus. And therefore Penros cafe maketh not i3H«4. 19* 
againft this, nor any thing that hath been faid : for there the cafe 
(as Hanckford imperfedly citeth it) was, that in a writ of champerty ' 

brought againft Penros, for that he had parcell of the land reco- 
vered againft him at another mans fait, Penros faid that he was of 
councell with the party- which recovered, and had that land for his 
wages: but let us take the ford as we find it (though Fitzherb. in F.tit. Maiaten. 
abridging this cafe, not knowing "what to make of it, omitted it) *3» 
the taking of the ftatc for his wages after the recovery could be no 
champerty, unleflc there had been a covenant or promife hanging 
the plea on the demandants part, to make the fame after the reco- 
very, which was not alledged but only the taking of the date: 
neither doth it appeare what became of Penros plea : and we are 
of opinion, that it fhall remaine for ever a blemiih to his reputation, 
as often as, it is cited ; for, quamvis aliquid ex/e nonfit nudum, tamex . 
Ji^t malt exempli, non eft faeiendumm 

(6) De fes prochein amyes^ &c.] Of prochein amyes you have heard 
before, this is to be added, that there be not onely procbein amyes in 
bloud* bat in ellate alfb: and therefore as. the next of blond is 
procbein amyy in refped' of the expedfjicie of a difcent (and yet 
it may be it (hall never defcend to him : iox folm deus facit ba- 
redes, non homo ) fo they that have reverfions, or remainders expec- 
tant upon eftates in taile, life or lives, are procbein amyes in cftatc, 
and are excepted out of this law, and yet it may be the land (hall 
never come in poilefilon to them: and therefore if z precipe he 17E. j.cham- 
brought againft a tenant for life, and he furrender to him in the petty 14. per Ics 
reverfion or remainder, hanging the writ, for maintenance, this is J",f p*J;'|?^'** 
no champerty within this ad, no more then it is when the tenant in- S*"*- • • • 
feoffeth his heire apparent : and fo it is if tenant in tailc, [ 5^5 ] 
hanging the writ, conveyeth the land to him in reverfion or 
remainder, this is no champerty for the caufe aforefaid within this 
ad. 

For the word prochein amy, proximus amicus, or amicus propinquus, L»tt!. feft- 123, 

fee Littl. W. I. and W. z.&c. 2^- '• "•-♦*' 

W* %. ca. i5» 



CAP. XII. 

jr\ E rechiefe voet le roy que dl/lrejfes^ ^XpROM henceforth the king will, that 

que font a- faire pur fa dett^ ne fuch diftreffes as are to be taken 

foyentfaits per beftes des charuesytanque for his debts fhall not be made upon 

come home p:et auter trover^ folonque beafts of the plough, fo long as a man 

ceo que eji ordeine ailours per ejiatute may find any other, upon the fame 

' (l), ove la paine, ^c» Et ne voet pain that is elfe where ordained by fta* 

. que trope greroe dijirejfi foit prife pur tute, &c. And he will not that over- 

fa dett^ ne trope foigne mefne (2j. Et great diftreffes {hall be taken for his 

Ji le dettour poet trover fujfijflnt^ et debts, nor driven too far; and if .the 

cevenable furetie {z)yj^fi» ^ un jour debtor can find able and convenient 

deins 3 N 2 ^ furety 



5^5 
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Cap. 13, 



Jeins Ujour al vifcounty dedsim li Qutl 
home tuijfi purchafir rimidU a fain 
grtt di la dimaund^fott la dtftres rikjji 
ifidenuntiirs^ it qui autimunt U fra 
/oh gnvtmenipunU* 



furety until a ixj before Ae day It- 
mited to the fbeoff, within which a 
man may purchafe remedy to anree 
for the demand, (he diftreis fhall be 
releafed in die mean lime; and he 
that otberwifir doth, (ball b^picTOiifly 
punifhed. 



(4 H. 7. f. t« 51 H« )• fttt. 4. ^1 H. 3, c 4« tlctJft. 97* 1S5. Rift. pia. ss6.) 



• rb. {9. b. 
Rffgift, 97. b. 
Raft. pi. ii8» 
3^3- 450. 



r.N.B. 174. 

Regift. 97. 185. 
M»rlbri4gc^.i5. 

7.N.B. J74« 
Regift* 97* 



AA of grace. 
Vid.Mag.Chart 
cap. 8| &C 
Reg. 185, 1 86. 
F.N.B. 174* b. 
36£«3. ca«9* 



(1) JP#r^itf#.] This is intended of the ftatate iatitided,^«teMM 
^ d^^Siottibtu fcmcearii^ editi 4uu CI H. 3. which by miftaksng is 
in the abridgement of ftamtes, tit. Diftseiies la fappofed to be in 
mumti E. I. which fhoald be made 5] Hen. 3. the words of that 
ad (araoDgft other things) are, ^ui tmi kotm do nligimp ne Mitif 
JoUdiflrdnper Its h^tst fuiux gaiagnatt Jk ttrrtt m pn l4s hmrbiUi 
pur iMdetli rvf, $uptirli ditt d^uUir homg, m pur anier oncbtfoH per 
la haillies It r$yt neper emters homes temqite come mm trove outer difiru, 
M outers cbmteux fitMfcmies^ Jomt ils poieut lever !e det, ou quefitjift lo 
demande, lie. B at hereof fuificient hath been iaid in the expofition 
of the ftatate of Marlebridge. 

fa) Et ne meet que trope greve ^Ufhres fiit prije, ne trope Imgnt 
mejmA This is aifo provided for 1^ the faid ad of 51 H. 3* 
and lofficient alfo kath hereof been iaid in the expofition of 
the faid ftatute of Marlebridge^ cap. i c. and thefe afts were made 
to take away the abufe of the iheriies, baiiifet* and other mi* 
nifters. 

(3) Et fi li dettor poet trover fiiffemt et eoveneAle fuertte^ &c.l 
This is an ad of grace, and OfKin this ad there lyeth a writ direded 
to the iherife, commanding him to receive furety according to this 
ad, which if he refufe, an attachment lyeth againft him, or ue party 
offering forctie according to this ad, if it 1^ refufed, may have an 
adion againft the Iherife, &c. 
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CAP. XIIL 



pur ceo que le r$y ad grant (i ) 
le election des vifcounts a ceux des 
tountiesy voit le r<y que ils eflient tiele 
vifcountSy que ne les charge mj: et ne 
mittent nul nunifler en bailie pur 
lower^ ne pur dorf^ Et que tiels neft 
herbergent trope favent en un lieuj ne 
fur Ua poversy nejur Its religious. 



A ND forafinuch as the king hath 
•^ granted the eIe£Uon of (heritfs 
to the conunons of the ihire; the 
king will, that they (hall chule fuch- 
iheriffs that (hall not charge them, 
and that they (hall not put any officer 
in authority for rewards or bribes; 
and fuch as (hall not lodge too oft in 
one place, nor with poor perfims, or 
men of religion. 



(1) Ad grant.] This grant was made before at thb parliament» 
cap. a. 

By this ad five things are to be obfenred by the iherife; firfl, 
that he be not chargeable to the county: a« that he ihall pat no 

minifter 
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minifter in office under him for hire, gift» or bribe : 3. that 
they ihaU not too often lodge or harbour in one place : 4. that they 
Ihall not lodge or harbour at all with thofe that are poore: 5. nor 
with relimons men. 

And albeit the manner of making of (herifes be altered^ as 
before in the expofition of the eighth chapter doth appeare, yec 
the (aid articles are to be obferved by hun: for they follow the 
office of the (herifo without refped of the maner of his 
making: and therefore if any (herifo take any hire, gift, or 
bribe of any mideriherife, baylifo, keeper of the gaole, or other 
■linifter for hb office or place, he may be indited, and fined, and 
iaprifo^ed. 

See other ftatutet againft fide of offices, &c. 11 R a. 11 H. 4. t* R.ft. c^p.^* 
5* S. 6. And in like manner touching the reft of the articles pro- " H. 4. Rou 
Uated by this chapter, fee the next chapter. Y^.l^'culi. 



CAP. XIV. 

Ty B recbiifi Viit U r$y^ que les baU p R O M henceforth die king will, 

^^^ lifis et les bund* du rey^ ne les that die bailiwicks and hundreds 

emters grand feigntors de la Urre ne of the king, nor of other great lords 

fineni lejfes a trepe grand fumme a of the land, be not let to ferm at over 

ferme^ per qtay Upeeplefoit greve^ ne great fums, whereby the people are 

charge per centributien faire a tiels over-charged by noaking contribution 

femus^ to fuch ferms. 

This t& was made for avoiding of extordon and oppreifion ; for 
they that buy deare, mnft fell deare. For addition to this law it 4B. 3. tzn$* 
was enaAed, that (herifes (hould not let their hundreds and wapen« 
takes but for the old rent, and not above. 

After by another zJSt neither (herife, nor bailifes, or hundredors 14 2* 3* ^^ 9* 
in fee ihonld let any hundreds, &c. but for the ancient ferme, 
without any thing increafiug. 

And by another ftatute it was provided, that he (hould not let his 4 H. 4. ciu 5* 
bailiwicke at all to any man^ and that it flionld be parcell of his 
oath. Upon which att fome doubt was conceived, whether if he 
let not his whole bailiwicke, it was within that law ; and beiidcs, 
there was no penalty inflicted by that 2,6t ; therefore by another 23 M. i, ca. io» 
law it is ena6ied> that no fberife ihall let to ferme in any manner his a© **• 7 »»• * 
county, nor any of his bailtwickes, hundreds, or wapentakes, upon "J*©^* '& J?* 
paine of forfeiture of xl. li« Vid* Ma^chan; 

And this a^, as to the king, is a bill of grace. cap. S, Ac. 



CAP. XVs [5673 

JjNfummens {i)4t atUschfnenis (2) TN fummons and attadunents in 

enj^a de ierrg (3), dijernus con'- * plea of land, the fummons and at- 

tiigne US fumnwns ou- laitachm^ U tachments from henceforth (hall con- 

Urm$ de frv.jeurs a tout la meyn (4), tain the term of fifteen days fuU at the 

fohnque 3 N 3 - ' leaft 
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folonqui la eonumn ley^ftl nefolt en aU leaft according to the common law, if 

tachment des ajfijes prencUr en prefence it be not in attachment of affifes taken 

li roy (5), ou devant Us jujHces del in the king's prefence, or of pleas 

common banij ou des plees devant juf- before juftices in eyre during the 

tices in eire^ durant U ^ire* eyre. 

Set Marlbridgey cap. i». & 16. (Fiu. Jour. 16, 17. 36. Bro. Attach. 3, 4. 6, 7, S, 9* io« 13. 
15,16,17.) 

F.N.B. i77;d.e. The printed bookes Iftave out (ou druant Us juftices del common 

11 afl'. p. 30. bank) which ought to We added. 

** *5' ^5 ^" This ftaiutc was made in atHrmance of the common law, as by the 

30 a . a . 44. ^3jpj.g^g words of the ftatutc it appears th, contrary to a fudden and 
• 12 £.4. XI. miiconceived opinion in bur * bookes : for Glanvile iaith, Summo^ 

' Olan. li. I. ea. 7. nehitur per inUrn^aUum quindecim dierum ad minus : and therewith 
Braa. li. 4. fo. agr^th Bra<5ton and Britton, £// afcunfoit rejonaikment/ummon, ii 
Brkf l'a*a.b ^°^^ a<ver /pace de xv, jours an m^ynes, de foy gfsmer de/on refpMS, 
J'let! 11. 6. ca. 6.* And Fie ta faith, AVr etiam fufficit qu9d fummonitio fiat ad ftatim re* 
fpondendhm^fed decet .quod quilt bet habet tempus x-v, dierum ante diem 
litis, et Ji fummonitio minus fpacium, pro illegitima debet reputari, nifi 
in caufis Jpecialibus ; ut funt caufa mercatorum^ et crucefignatorumt et 
bujufinodi qu€e inftantiam dejiderant et celeritatemi i^c. And all thefe 
authors wrote before the making of our aft : and the author of the 
t Mirror that wrote of the aticient lawes of this realme, fpeaking of 
Mirr. c.a>. § 19. the time of fummons, faith, Es reafonable re/pit al nuyns de xv, jours 
de pur^eire refponsy et de parer enjudgetTivtt, And the cauie where- 
fore the common law fet downe the cenalne time of 15 dayes was, 
Bra^. nb. 4. fo. for that a dayes journey is accounted in law 20 miles, rationahilis dieta 
ajS.b, igH. 7. ^^^^/ g^ n)iginti miliar ibus : for dieta both in the common and 
account is made. *^i^*'l 1*^ fignificth a dayes jonrney, continet legalis dieta 'viginti 
Lib. imr. tit. miliaria. And therefore 15 dayes was accounted by the common 
Journies ac- law a reafonable time of fummons or attachment, within which 
counts, f. 381. time wherefoevcr the court of juihce fate in England, the party 
Speocen^aie."' fummoned or aiuched, wherefoever he dwelt in England, afore the 
18 £. 3. 42. . kings writ did come, might per pradidas aietas computatas, by the 
32 £. 3. faid account of dayes jouruiesappcare in court, &c, 

Journicsacc'i6. (.j^ En/ommons,] In a writ of pone, to remove a replevin at the 
f^tiT^*^'^^* fuit of the defendant, the writ faith, */ die prof ato quermii, quod fit 

12 E, 4. 1 1. coram jufticiariis nofiris apud WtftnC tali die^ there ought to be a 

warning by 1 5 dayes, for that this (die querenti) is in nature of a 
fummons, and fo the writ of *venirefac* for returning of a jury is in 
nature of a fummons : but this ilatute extends not to a writ of 
errour, nor to dayes of prcfixion, as upon a forreine voucher in 
London, and the like. 
1 E. 5.2. b. This a6l fpeaketh of a fummons, and fo it is in a refummons. 

Braa. lib. 4. < ^2) Et attachment s.'\ And fo it is in a re-attachment. 

^E.^c.^a. b* (3) ^^ple^ de terre,] Upon an originall writ in any reall a^ion 

DyerSEI 2C2 ^^^ tenant rouft be fummoned by 15 dayes, as is aforefaid; but if 
5 E. 4. li the originall writ be returned /ord^, tKefidmoneasficut alias muft have 

nine returnes between the tefie and the returne: for albeit the 
fiinmonfas ficitt alias be in lieu of the 'fummons in the originall, yet 
being a judiciall proceHe in a reall a£^ion, there muil be nine re* 
turnes, £(c. and the fummons thereupon ought to be made by 15 
dayes, or more, before the returne. 
. f 5^8 J (4) ^c f^rme de i^ jours a tout le meynes.] Thefe 15 dayes qr 

14 E. 3. 35.46. more muft be before the day of the returne of the writ* and the 
a2 E. 3. 7. jjj^y of theretnrne muft be accounted none of them. 

31 H. 6. 13. f . •. 
27 fi;6.a. tS/ ^' 



Cap. 16. 
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(5 ) Si nejeit en affi/es prerufer en pre/ence del roj, &c.]y En prejence Regift. 104. a. 
dilrvf^ that is, in the kings bench, for there all pleas be coram rege, 7 E. *» per let 
It was accorded in 7 E. 2. by Sir Guilliam Inge chiefe jiillice of j^nIb 100 a. 
the kings bench, and thejufticcs, that in writs of attaints upon an * * ' _' 
affife ofno9jel diffeifin taken in the kings ber.cli, there Ihall be a 
certaine day given as in the affife ; for example, the Monday, or^ 
the morrow, or in the utas or quinden* of Eafler: but it behoveth 
that the tenant hath garnishment by 15 dayesin the attaint, for this 
fiatute ofartiadi/uper chartas doth not give any leiTe terme, but only 
in an affife of novel dijfeijtn in the kings bench, common picas, or in 
cire. 

This branch, as to the kings bench, feemeth to be in affirmance Li.9.f. ii8.b. 
of the common law; for in criminall caufes, which concerne the Seignior Zao- 
lifc of man, if a man be indited of treafon or felony in the county * *" ""' 
where the kings bench doth (it, the 'venire fac* for the returning of 
the jury need not have 15 dayes between the tefte and the returne, 
nay the entry may be idea immediate i/enit inde jurata^ k^c. But if 
the inditement be taken in any other county, and removed into the 
kings bench, there ought to be 15 dayes between the tefte of the 
'venire fac* and the returne. 

• Commiffioners of oire and terminer may in cafe of treafon, • Hi). 2. H. 4. 
felony, mifprifion, trcfpafle, &c. trie the prifoner the fame day they rot. 4- Thomas 
award the 'venire fac*^ ^s by divers prelidcnts ancient and late doe M*J.'^* ^yit.ux <*« 
appeare; but the commiffioners muft make a precept in parchment Lu^,Je*^poft "/**** 
under their feales for the returning of a jury immediately the fame fcftum Mich. 
day, if they will, or any day after, and likewife jullices of gaole an. i. H. 8. 
delivery, or juftices of peace may trie the prifoner the fame day, or ^"' I^'chard 
any day after, but need not majce any particular precept: for the f^o^ccm^^^E'S* 
juftices of gaole delivery, and juflices of the peace make a generall Thomaa Bon- 
precept in parchment under their feales for the fommons of the ham, t>erore 
feffions, and for returne of juries, &c. and therefore any particular Portman chiefe 
precept is not requtfite. juftice, and 

There was a generall fommons made 40 dayes before the fitting ^^^fj^l * ^ ' 
of the juftices in eire, a Decern. 3 E. 6. 

• We have the rather fpoken fomewhat hereof, becaufe ' there before Lyfter, 
is a report of the refolution of the judges, that commiffioners Mountague 

of oire and terminer, or juftices of peace cannot trie a prifoner that RobIj'J[*Befl *^* 
pleads not guilty the fame day that he pleads, &c. But herein at treafon. ' 
this day not ontlyjuri/periti, but u/uperiti alfo doe agree. 

London, treafon. Hill. 36. El. Dod. Lopes in London, &c. trcafom ^ 4H. 

Pafch' 9 H. 8. Kelwey. HolL Chronic. 8 H.8. foi. 843. 22 £. 4. tit. coron. 44. 



4Auguft 10 EL 
JohnFeltonj&c* 
5. tit. en^ueft 55« 
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CO IT fait di ceux que font faux n- . TpHAT (hall be done with them 
tornis des briefes al maundenunt U that make felfe returns (whereby 

royj per quoy droiture eji delay ^ auxy right is deferred) as it is ordained ia 

tome crdeim eji en Ufecond ejiatute de the fecond ftatute of Wcftmixifter, 

IVefimnJltr eve la peine. with like pain. 

(13 Bd. I. ftat.i. c. 39.) 

This isan a£l of confirmation, whereby the fUtute of W. 2. cap. 
39. touching falfe returnes, is confirmed. 

.3-N4 CAP. 



5^ Articuli fbper (Cartas. Cap. 17. 



CAP. XVII. 

Tp Tfur ceo qm muUs nusfeafirsfint AND fonfmuch as there be tnor^ 

•*^ in la titre pluis que nejcleni^ ei ^^ malefadors in the realm, tbaA 

rMeries^ arfynsj e homicides Jaits fans had wont to be* and that robberie^i 

number^ et la peace meynes bten gard^ burningSyandman-flaughtersarecom- 

pur ceo que kftatute^ ^e le r9jfiftfatre mitted out of niea(ure> and the peace 

naigaires paffes a Jvinchefier^ nad pas little obferved) b v reafoa that the fta« 

ifte tcnus: voit le r»y que eel ejiatute tute which the king not lone paft 

feitde novel envoy en cbefcun counticy et caufed to be made at Winchdrer if 

foit lie et pubUe 4 foits per an (i), -not obferved; the king will) that the 

auxybien come les deux graund charters fame fiatute be fent aeain into every 

(2)9 it fimument gardes en cbefcun county, to be read and publifhed four 

pointy fur les paines que la cyens font times in the year, and kept in every 

a£ijjes. Et a eel eflatute garder et point asftraiuy as the two^reat char- 

mainteineryfoient charges Us trois chi" ters, upon the pains therem limited^ 

valiers (3), que font ajpgnes per m^e Andfortheobfervingandmamtenance 

Ifs counties pur redrej/er les chofesfatts of this ftatute, the ttiree knights that 

encounter les grand charters^ et de ceo ' he affigned in the (hires for to redrefs 

eyent garrantiem things done againft the (aid great 

charters, Ihall he charged, and iball 
have their warrant therefore. 

(f3 Ed. 1. ftai. 1. c 1.) 

▼la. Flct. lib. t • The effeA of the ftatute of Winchefter made at a parliament holder 
cap. 14. thj« fta- in 13 E, 1, is this, that from thenceforth every country fhould 
Sr^r^iS? ^ ^^ ^'^^^ ^^^ ^* immediately upon fuch robbcriei and felomes 

committed, fre(h fuh (hould be made, ice. 
Yii),li.7.f.6h7. The letter of this ftatute is generall; and firft, concerning the 
dies fo<eft, place : if a man be robbed in his noufe^ it is not within the meaning 
**"»^ of this ftatnte. Secondly, the time: if a man travell k the night, 

3 E. 3* cMoo. ^^^ ^ robbed, he (hall not take the benefit of this aA, as you may 
^^* reade at large, lib. 7. ubi/ufra. 

aS E. 3. ca. ii. See the ftatutes of 28 £. 3. and 27 Eliz. whichhave in fome jpoiiit? 
a7 Eliz. ca. 13. altered, in fome explained, and added divers articles to this ttatute 

of Winchefter. 
Britton maketh mention of the fiatute of Winchefter in thefe 






^ words,y5/(?«f «^ noftri ordinance de nous fiatutes de Winchi/ttrt and of 
£«tu ** ftatute of W. z.qn, 13 E. 1. So as he wrote not his book in 

5 E. i.as Prifot fuppofed; neither died he in 3 £. i. emuo Dtm^ 
1272. as Bale, fol. 1 1 1. hath miftaken; biH ceruinly he wrote his 
booke after 13 £. i. 

And it appeareth by Fleta, uH/Mfra^ that the time gtf^ 10 ifas 
country by tlie ftatute of Winchefter is not within 4Q wfts^ at thft 
booke of ilatutes lately printed miftakes it, but in/ya dtmiiT atmip 
and fo is the printed booke of ftatmtes by Berthelet; and therefore 
it Would be reformed accordingly. True it is, that the fiatnte of 

* alE, 
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t% E. 3. d©tli exprcfly fct downe 40 dayca ; but yet the words of aB E. 3. «. ix- 
the ftacute of Winchefter muft remame as they were. 

Jor ad^ns brought upon the ftatute of Wincheftcr, fee Hil. 4 Lib-inteRat. 
H. ». rot. 52s- Pafch. 4R 8. rot. jio. Mich. 6 H. 8. rot. i. i^ 
Pafch. iz k i\ Hen. 8- rot. 4 Elia. rot. co8- &c. which were ^»^ 7. ^<^ ^ 
before the ftatute of 27 Eliz. *** ^^ 

See Trin. 28 Eliz. rot. 75. Alhpolec cafe,' and Trin. 29 El. rot Lib. ioir^ Go. 
1027. Milboms cafe. ^"^ H^- 

Which precedent! I have addded, becaufe they ferve both for Lib. 7. fol« i» 
expofition of tke faid ftatutes, and for direaion to the party griercd «^'> ^H^ 
to atcaioe 10 the benefit of the iame. 

If any defire tojee fome precedent neerer the inakineof the 
ftatute of Winchefter, let them fee the record of that notable cafe 
of fillice Caller in 2 £. 3. and they (hallperoeive, that aftiooi Hin.sC.|, 
grounded upon this ftatute were not fufajea to fuch captious and ^o* ^* ^ 1* 
turiotts exceptions, as now they be. There the cafe was, lluut 
£llice Caller was robbed in the hundred of H. k the confines of 
two counties &c. and brought his adlion upon this ftatute, and had 
judgement, and fued execution to the flierife of Staflfbrd, who re* 
turned, that he had levied x. marks of the men of tJie Ufhop of I 57^ J 
Coventry and Litchfield of the hundred of H. the bifliop came and 
faid, that the hundred of H. was of the right of*his church of Saint 
Cadde of latchfield, and (hewed forth to the a)urt the charter of 
king Richard the firft, by the which he gratited to £. then biftiop 
of Coventry and Lichfield, and to his men, that they ihould be 
quit of murder and larceny, chat is, to be quit and difcharged of 
•very thing that lyeth in charge of hts men, by reafoa of murder 
0r felony ; as of amerciaments and of prefiHitaents of murder aid 
felony. But the authority of the booke is, that the biihopt men 
oiught not to be diichaiged» and Shard that givcth the ruleygivetfa 
alfo two reafotts thereof; 

Firit, that the charter of Rich. i. could not diicharge this adion* 
for that at the time of that charter an aftion againft tte inhabitants^ 
by reafon of robbery, &c. was not granted, but it was granted long 
after, that is to fay,/« auno 13 E. i« and we doe notentend/thatbyt 
reafim of the charter, being more ancient then die ftati^ of Wiop 
chefler, you mav barre or dtfcharge the execution* 
^ Secondly, aloeit the kin^ by his charter may grant, that a msii 
may be acqidted againft him and his fucceftbrs, yet thereby the 
a&on or right of t& party cannot be taken away. 

TheburgefiesofdrtowneofTewklbnryinthecottntyofGhxdter ttRi»%.47.»» 
brought an adion of debt upon the ftatute of 8 H. 6. which hath re-i^ B H. 6. ca. 27. 
forence to this ftatute of winchefter, if fatisfa£tion be not made for 
the robbery therein mentioned within 1 5 dayes after prodamadon* 
and theafUon is given againft the comminalties of the foreft of Oeane, 
which are adjacent to £e river, of Severn, and of the hundreds of 
Bledflow^ and Weftbnry, and die writ was, Pr^nife ctmmumtMti fi^ 
wiftte de Diom^et biadredit de B^ li W. and exception was taken t» 
the writ, for that the writ ought to have been» Praecipe communitati 
fireftai de Duuu^ et hiatdndonoft dt B^ttW. according to the word» 
of the ftatute of 8 H. 6. as one endre comminalty ; and yet die writ 
was awarded good, for that it was the fame in eftbd, though it had 
. been the better, if it had accorded with the words of the £tute. 
It is &id, that one that took upon him thepeofi^fiiaaof the kw^ 
made a.modoii, that all the fuperfiuous cafes of the Uw reported in 
our bookes might be rejcAcd, and left put of th» next impreftion^ 

and 
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and principally thofe that Fitzherhert had not voucbfafbd to abridge* 
Bat mdeea the motion was fuperfluous and fmoakie, and therefore 
vaniihed ; for there is no cafe reported in our bpokes, but is worthy 
of obfervation ; for thereof great ufe may be made at one time 
or other, if it be well underllood and remembred, and we (hould 
Lave been right forry, if thefe two excellent cafes, amongll many 
others, had been rejeded. 

(i) Etjhlt lye et puhlie J^foitsper attn\] This is evident. 

(2) Auxybien come lei deux grand charters.^ Here it is to be ob- 
ferved, that Magna Charta^ and Cbarta deforefta are called, lei deux 
grand cbarteri. 

By the firil chapter of the a£ls of this parliament it is provided^ 
that thefe two charters ihal be read foure times every yeare before 
the people in full countie, that is to fay, in the next county after the 
feaft of Saint Michael, and after the feaft of the nativity of our 
Saviour, after Rafter, and after the nativity of Saint John Baptifl, 
and fo oft, and at thofe times, ought the flatute of Winchefler to 
be read and publifhed. 

(3) Soit charge lei troii chiv alien J\ Thefe three knights are au- 
thorifed befpre cap. i . 
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CAP. XVIII. 



r* N droit des wq/les et deflruSlions 
~^ faits en gards per efcheators et 
fubefcheators (l) de meafons^ boisj 
parkes^ viuers (2); et de toUts auters 
eiofeSf que efchient en les maynes U 
r^ ( 3 ) ; voit le roy^ que celuy que anjer^ 
U dam* refcere^ eit briefe de wajl (4) 
in la chancery vers lefcheatar de fin 
fatty ou fubefcheator de fin fatty Jil eyt 
de quo) re/ponder^ et fil nad de quoy^ ci 
refpond* fin Joveraigm (5) per autiel 
peincy quant as damages^ come* dar» 
nine ordeine eji per ejiatute (6) fi^r 
Ciux qui font waft in gardes* 



p*OR redrefs of waftes, and de- 
ftrudions done by efcheators or 
fubefcheators in the lands of wards, 
as of houfes, woods, parks, warrens, 
and of all other things that fall into 
the king's hands ; the king will, that 
he which hath fuftained Jamage, (hall 
have a writ of wafte out of tlic chan- 
cery againft the efcheat9r fpr his aft, 
or the fubefcheator for his aft (if he 
have whereof to anfwer) and if he 
have not, his mafter ihall anfwer by 
like pain concerning the * damages, 
as is ordained by the ftatute for them 
that do wafle in wardfhips. 

(6 Ed. X. ftat. X. cl 5. 14 Ed^ 3. ftaC. i.e. 13. 36 Ed* 3. c. 13. Regift. 71. Raft. 693. 11 Car. «• 
c. 24.) 



36 E, 3. ca. 13. 
ft Magna Chare, 
cap. 5. 



• Regtft. 301. 
cap. Efcheatrie. 
Mirr. ca. I. § 5. 
Statu u dc Scacc. 
5^H. 3. 



Where fome have thought that the efcheator and underefcheator 
are not within the ftatute of Magna Charta ; and therefore in this 
point the title of cenfirmatio- cbartarum' u not apt as to this 
chapter, let them reade the ftatute of 36 £. 3. and they will be 
iktisfied. 

( I ) Per efcheaiors et fuhefiheaion, ] Of their • names, and whence 
they are derived, of their antiquity and office, of their numbed 
in ancient time^ and what alteration hath been by ads of par- 
liament 



Cap. 19^ Articttli fuper Chartac. 

liament of later times, you ma^ reade in the firft part of the In- 
'ftiiutcfi. 

(2) ParAes, viuers.] Here vi vers, 'vi'varia, are taken for fifh- 
ponds and warrens, as heretofore we have obferved, 

(3) Et de touts outers chojes^ que efchie^t en le maynes te rcy^ 
■ That is, of all other things which cafually fall, or efcheat, or come 
into the kings hands. 

(4) Eyt brief e de avafle.] ^ For the a£lion of waft againll the 
efchc'ator, fee the Regifter, F.N.B. 5rc. 

(5) R^ond* /on /overaigne.] Ref^ondeat fuper hr^ that is, the 
'efcheator ihall anfwer for the deputy cfcheator, or under- 

elcheator. 

(6) Per eflatute,'] That is, by the ilatate of Glocefter, anseo, 
6 £. J. cap. 5. and W. 2. anno 13 £. I. cap. 2 1. 

And it is to be obferved (that we may note it once for all that 
in this and other ancient a^s of parliament that have relation or 
reference to any former, there is not any mention made of the yeare 
or chapter of the former ftatdte, but the gencrall reference was 
then thought the furefl, and the more parliamentary way. 
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Brlt.fol.33, 34. 
FktJib. i.c«,6. 
Rot. Pari. 
i8E.i.foU7,«6 
«i £• I. rot. I. 

28 E. I. cap. iS. 

29 E. I. de 
cfcbeaL H^3- 
cap. 8. I H. S. 
c.S. F.N.B. 100. 
Stam^pr. 8x. 
I. part aif the In- 
ftinitiety fed. 4* 
•Seecliclirft 
partofthelails. 
tutesyobi fupn. 
•> Rfgift. 72. 
F.N.B. 59. b. 
Vet.N.B.r(i.26. 
Staiaf* prer. Si. 
14- E. 3. ca, rj. 
36 £• 3« ca, 13. 



CAP. XIX. 



[57*] 



* 7^ E rechiefe la $u lefcheator^ ou le 
'^^ vtfconnt faijient en la mayne le 
roy [1} auters terres^ la ou tl nad rea* 

fon de feifier : et puis quant t,rove e/i la 
non reaforiy les ijfues du mefne temps 
dnt eftre ceo en arere retenus^ et nemy 
rendiiS'i quant le roy ad la mayne tnifte : 
voit le roy que deformes^ la ou terres 

font iffintfeijies^ et puis la mayne eufte 
pur ceo que il nad reafon de fififrj m 
ceo tener^ fiient les ijfues pleinment 
rendus a celuy a que la terre demurtj 
et avera le damage refceive* 



pROM henceforth^ where the 
cfcheator pr the IheriflF {hall feife 
other mens lands into Uie kjng's hands 
(where there is no caufc of feifei^. 
and after, when it is found no caufe, 
the profits taken in the mean ttnie 
have been ftill retained, and not re^ 
ftored, when the king hath removed 
his hand ; the kii^ wm, that if here- 
after any lands be fo feifed, and after 
it be removed out of his IhanJs by 
reafon that he hath no caufe to feife 
nor to hold it, the liTues (hall be fully 
reftored to him to whom the land 
ought to remain, and which hath fuf- 
tained the damage. 



Vide W. u cap. 24. (Regift. 314. Raft. 604,) 



See the ftatute of 29 E. i. de efchaetmhusy commonlv called the 
ilatate of Lincoln, made the yeare after this law ; ana upon thefe - - 
two ftatutes ten points are to be obferved ; 

1. That by the common law, although th? feifure was not lawr 
full, yet for the mefne profits upon the livery, or oufier le mayne^ the 
party grieved was not reftored to the mefne profits, which mifchicfc 
is remedied by thefe two flatutes. 

2. IfTues are intended rents and things leviable by the efcheator, 24E.3.28, 
which may be rcHoicd, though the ckh^ator hath accounted far 59» 5E» 3- 

them. 



29. 
6. 
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tkeniv tnd not paid ; bat the mony^ bdng once in die kings cof« 
£tt8t (hall not be reibred* 

3* That though both theTe ftatates fpeake onelj of an A^«r A 
mqjfMB yet being both beneficiall lawes for rdHtation to be aade 
to the party grie?ed» by equity they extend to liveries. 

4* Where the words feem to extend onelv to feifiires before 

office^ and after by the office that is fovnd the king is not intitlcd* 

yet by conftmdtion the fame extend onely to feunres after ofioe 

fiMUxL See hereafter «tfr^ Sei/imt. 

%'* )' ^h. S« 'Hiefe ftatntes extend by equity to «a^«r le wuKprn^ and mmvHU 

tni \ Ut' ^'^^'^ ^P^*^ petitions, and tmtifiraiu de Jrwiu, not only in cafes con* 

j^ ceming ward(hip» but freehoU and inheritance. 

6. Thefe ftatntes extend alfo by like equity to •wfitr k maymn 

rn traverfes, although traverfes were not in ufe at the time of 
making of thefe ftatntes. 
•IRii fthf .b. 7. By the faid ftatute of 29 E. 1. if any former ofBce or record 
^^J'J'J^^ be found after livery, or 0Mfiir U majme, that maintaineth die title, 
4H 4 c. Dm ^y reafon whereof die king is feifed, the king npon that re- 
S£i.»4',H9*' ^^ ^^"^ "^ refeife maimnuuif but thereupon fue out tL/arg 
siE. 3. 1. iiaflC fofiaSf Ve. 

15. t% R. s. lU 8. fiut if an * office be found, which dodi endde the king to the 
very %%. 4oain ^j^ t>y a ude growne to him finoe the livery, or wfter k mmpmi^ 
ank^csoifll B^^^i* of thefe ftatntes reftrune the king, but that he may imiib 
36. 9 E. 4. without z/cirejfacimi. 

5t, s** 9* * There is a diverfity, when the party hath a livery or ayfar 

T i^^ S« ^l^^o It SM^M upon an infufficient office, or by erroneous proocfle, there 

ilttdwcaftf^* though the party hath right, yet the king ihall refeife without /rr# 

^B. ). IS. f"^* * ^^^ ^ livery mif-fued is as it had been never fued> and the 

Somf. pr. IbL fhtttte of 20 £. I. is to be underftood of a Hvcry or m^/t U wut^^ 

tt. 9c So, St. duely and (awfully fued for that which is infufficient is nothing ift 

Bf^ic&Cs]. Ijiii^. but when the party fuedi oat his liverv or 0i^«r/rM|rjirdiieIy 

n4& 3. )!• ^^ according to law, whei« in truth he hath no right, but m 

king, if he hdl been appriled of his tide appearing of record, no 

livery or piUhr U m»fwt ought to have been granted, yet there npoa 

that lecorci the kinr cannot refeife without %fchnfuimi* 

[ 573' ] >Ow Some have holden, that at the wfomati law he that was in 

poffeffion of the land, &c. by judgement^ as ia^ cafe of an ufiir h 

mapup livery, or wntvuu matnim, that no refeifure could be made 

for tl^ king without ^.j/cire/ecias, and therein to avoid the former 

record by matter of as high nature : for the generall rules of law 

be, Nitfil tarn comfnuetu tfi tmtwaU ^ftutsth tammqmtdqwi diffolvi 

§Q Ugam$ii, f Kft tigiOmn efi : it juiiciafwU tanqtutm juris diSa, apn 

nmittiU mccifimttur* 

cE.€.tie.Of- (i) Sdjimt in la moj^Mi li njf.l This feifure is intended after 

ficc Bii»55.LIb. office: for before office lands or tenements cannot be feifed into 

St^^uto ^'^ ^^ ^^p hands, and fo is the common experience at thb day. 

StBugbioa cafe. g^^ ^^ fUtute of W. i. cap. 24. 

That we pafte over nothing that the ftatute of 29 £• i. givedi 
us oocafiott to remember which is worthv of obfervadon : it is there 
faid, that the fUtute was commanded to be Obferved de emcUh 
'oemrahUi pdtrii Wakeri df Laugton, Connor* et Lkkfidd iftfi^^ 
tunc iju/dim nris tbefoMrarih '/ jAmmu dt Langtan cmmMa^ii, who 
then had the dealing with wardsj &C we inil fpeak fbmewhat of 
both thefe great oftcen» 

o This 
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Thu Walter de Langton, a gtntlenuiii of an ancient and fiufe 
deicended fiunOv, was made lord treafurer of Engbnd in the 23 
yeare of king Edward the firft; he was a grave and a wife maiw 
and was moch favoured by the king, and in great authoritv ande# 
him, die rather, for that he with great diicretion and moderadoii 
did wifely diflwade prince Edward (who after was king by the 
name of Edward the fecond) hem fnch diflionourable and diffidote 
courfes as he took, and was the princip/ill motive that Pierce Ga« 
vefton, the wicked corrupter of the prmces yooth, was banilhed 
the realme. The prince in requitalt hereof* 00 a time amoneft 
other injuries, gave the treafurer fenle and difgracefuU woras, 
whereof the noble king underftandmg, deemed die offence done 
unto himfelfe ; for fo I find it of record in the fame kings time, 
which record fpeaketh in thefe termes: Ei hoc ixfrejf} nupert^ Cotudim 
ptfrmity cum idem rtx fiUum ftatm friMogenitum, it cbartffimiim priud' JJ*!/ ' ^ '* 

fa9 dixtratt ah bo/^th Ju§ fire pir MmUt an* iUMovit, ma iffim flium 
fiutm im C9n/pi3u Ji» vmin pirmt/k, ftrntfyui dido mntfiro di pr^J^ 
tram^iriffiimi faiisf Herat : quia^ ficut bomr it n^irnttia qui mniftris 
damum regis ratiam officii Jiuntt ipfo regi attribmmtur : fie dtdtau it 
iOMtiMptMt mimftris iffius damm rtgij faff ndim dimiwi ngi infi^ 
nmtmr. But we are ibrry to remember, that the favour of a king, 
and the height of profperity, which righdj uTed are the Ueffinga 
of God» ihoold BMdce htm prefume to defile his hands with cor* 
mpt and ibrdid bribery, and to beguile himfelfe to thinke that no 
man flionid dare to bring him in queftion. True it is, that he was 
judicially conviAed in the firft yeare of king Edward the fecond, 
bat it was before foure of theprincipall judges of the realme and 
m efied upon his owne confemon* 

All thefe briberies you may reade in a bundle of the records 
remaining in the treafury, intided Flacita apud Winfmr coram Ra^ 
Urf diSrmiassmt, JTilF di Binford^ Regiro de Heigham, it ff^iiP 
Imge jt^iariis, lie, ajfignatis in cro* Sam^ Andr^r apajM^ mtim 
tmi r^ iT. jUii regis M. prtme* rit, 3. 8. 14* ^c. Serinii eft ex^ 
MatioMis erimiMf fola iMmcimtia Uhira, Hifiories may fafely be be* 
leeved, when there is a record to warrant them. 

John Langtim named aUb in the a£t of 30 £. i. was then biihop 
of Chichefter, and lord chancellour of England, he was of a great 
ipirit, and feared not the face of great men in that dangerous time 
to doe that whidi he ought: for whereas Thomas the noble earte 
of Laacafler had lawfmly maniefl Alice onetv daughter and 
beire of Henry Lacie earle of Lineob, fon and heire of William 
de Longa Spatha earle of SaliAmry; and Jolm earle Warren and 
«f Smrrey had to wifo the kin« niece, that is, Joan daughter of 
Henry eark of Bane, and of SKnor his wife daaghier of king 
Edward the firft, yet the (aidj» earle Warren by ereat force and [ $74 J 
forong hand (wt dkilfaaw affen/k regia) caufed the laid Alice conn- 
tefle of Laacafter to be fetched from the earle of Lancafters hoofe > 

in Canford in Dorfetfliire, and in great pomp and bravery fin 
defoight of the earle of Lancafter) to be brought to him to his 
came of Ryente in Surrey, where they lived in ofcn advoutry. 
This worthy biftiop looking ndther above him nor about him, but Tj^' ^^™ 
according to his ofice and duty called die faid earle Warren in 5^*|^' 
oueftion/for the faid {hamefull and open adultery, and bv eccle. ^^ 

Bafticattcenliiitsexcomfflttiiicatedlum for the iame» as he weO 

defcrvcds 
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St loE. a. 
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dcferved : in revenge whereof the earic, adding a new offence to 
the old, came with many of his followers wcaponed for the pur- 
pofe towards the bifhop, to lay violent hands on him : but the bi- 
ftop himfelfe being a man of great courage, and being well at- 
tended with gentlemen and other his hoUfhold fervants, under- 
ftanding thereof, they addreffcd themfelves, and having put them- 
felves in good order, iffued out, and encountrcd with the earle and 
his men, and not onely manfully defended themfelves ^againft that 
barbarous attempt, but valiantly overcame the earle and his fol- 
lowers, and took them into their poffcflion, and laid the carle and 
his gallants fall in prifbn by the biftiops commandement. 

Jrmaque in armatosfumenj^rafinunt. 

. ^ But, fearing that one of Virgils y^T^^% fhould be applied to ua, 

Viig. 5; ^neid. Sid jam age^ carpe 'uiam^ fyfceptum perfice mimus. 

We will returne to our ftatute. 



CAP. XX. 



r\RDEIGNE eft que nul orfture 
^^ (T Jngletef-n ne ailors de la feig* 
Mcrie le roy^ ne ouere^ ne face de ci en 
Bvani nul mariner de vejfel^ ne joialx, 
ne outer chofe dore ne dargent^ que ne 
foit de hone et viray allay^ cejlajfavoir^ 
•re de cert aim touche {\)y ei argent 
del allay del efterling {%)yOu de nulior 
ttllety^ folmqne le volunt de celuy^ a que 
les ouerers font* Et que nul ouer pejcr 
argent que money (3). Et que nul 
tnaner de veffel dargent ne depart hors , 
des maines des'euerours^ tanquel el foit 
affay per let gardeins de la mijler* 
(4) rt auxy que el foit Jign* dun tefte 
dun leopard (5). kt que nul ne ouere 
peyor ore que de touche de Paris (6), 
Et que les gardeins du mifterie allent 
di ftfope en Jhope enter les orfeours^ af» 
Jaiants que lore foit tiel comt la touche 
avantdiU Etjils trovont ul pejor que 
la touchej que lour foit forfeit al roy* 
Et que nul ne face auneux^ croixy ne 
£rmaux ( 7 ). Et nul ne metf pire en 
ore J ft il ne foit naturel (8 ). Et que 
tailburs des aimans et desfealesy r end- 
ant a chefcun fon poyx dargent et dore 
auxy avant come sis U purront fcaver 
fur lourfoiabif. Et les joyaux dore^ 

que 



IT IS ordained, that no golidfinith 
of England, nor none otherwhere 
within the king's dominion, fihall 
from henceforth make, or caufc to be 
'made, any manner of veflel, jewel, or 
any other thing of gold or filvcr, ex- 
cept it be of good and true allay, 
that is to %, gold of a certain touch, 
and filver erf" the fterling allay, or of 
better, at the pleafure of him to whom 
the work belongeth; and that none 
work worfe fil/erthan money. And 
that no manner of veffel of filvcr 
depart out of the hands of the work- 
ers, until it be effayed by the wardens 
of the craft; and further, that it be 
marked with the leopard's head ; and 
that they work no worfe gold than 
of the touch of ^aris. And that the 
'wardens of the craft fliall go frona 
(hop to {hop an^ong the goldfmiths, 
to effay if their gold be of the fame 
touch that is fpoken of before; and 
if they finde any other than of the 
touch aforefaid, the gold (hall be for- 
feit to the king. And that none 
fliall make rings, croffes, nor locks, 
and that none fhall fet any ftone in 
gold, except it be natural. And that 

gravers 
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fUi lis ont intermaines de veil oiure^ 
que Us feu deliveront a plus toft que 
Us purronU Etftls * achatent defor en 
ayaunt de nufme ceW oueraigey que Us 
lacbatent pur defere^ et nemy pur re- 
vender* Et touts les bones villes 
DengUterrey la ou Uy ad orfeuresy que 
Us facent per mefme lejlatute^ come 
eeux di Londres font. Et que un 
vetgne de chefcun vtlU pur touts, a 
Londresy de quer* lour certaine touche. 
Etfi uir orfeurefoU attaint que auter^ 
ment le face que defuis neji ordeincy 
foit punie per prifony et per ranfome a 
la volunt le roy. Et en touts les chofes 
defuis ditSy et chefcun de els voit le royy 
et tentnd^ ilet fin council, et touts ceux 
que a ceji ordeinment faerenty ""que le 
droit et la feigniorie de la corone faves 
hiyfoient per toutSy ^c. (9) 



gravers or cutters of ftones and of 
teals fhall give to each their weight 
of filver and gold (as near as they 
can) upon their ndelity; and the 
jewels of bafe gold which they have 
in their hands, they fhall utter as && 
as they can; and from henceforth, if 
.they buy any of the feme work, they 
(hall buy it to work upon, and not to 
fell again; and that all the good 
towns of England, where any gdd- 
fmiths be dwelling, (hall be ordered 
according to this eftatute as they pf 
London be; and that one (hall ^otne 
from every good town for all the rc- 
fidue that be dwelling in the f^me, 
unto London, for to be afcertained 
of their touch. And if any gold- 
fmith be attainted hereafter, becaufe 
that he hath done otherwife than be- 
fore is ordained, he (hall be puni(hed 
by imprifonmeht, and by ranfom at 
the king's pleafure. And notwith* 
(landing all thefe things before-men* 
tioned, or any point of them, both 
the king and his council, and all they 
that were prefent at the making of 
this ordinance, will and intend that 
the right and prerogative of his 
crown fhall be laved to htm in all 
things. 



(Altered by S & 9 W. 3. c 8. f. 9. and 6 G. i. c. 11. f. 41. 
% H. 6. c. 14. 17 £. 4. c. I. 4 H. 7. c. 2. iS £1. c. 1 5.) 
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(1) Ore de eerteine touche.] The pound of gold and iilvcr con^ 
taineth 12 ounces: 12 graines of fine gold make a caret, 24 ca- 
rets of fine gold make an ounce, 1 2 ounces make a pound of fine 

fold of the touch of Paris ; but by the fUtute of 1 8 Eliz. 22 carets 
ne make an ounce. 

(2) Et argent del allay de efterling."] In our law it is called /^r- 
Ungum. For the name of efterling or fterling money there be di- 
vers opinions^ 

Our hiHorians thinke it is fo called, ah ejfigie flumiy avicula, qu^ 
in altera parte nummi imprejfa fuit^ nam fturnus anglice fterling di^ 
citur, ^c» W quod numulus in altera parte baberet notamftella, quam 
AngU fter njocant. 

And with the conceit of the fterline agreeth * Liowood the ci- 
vilian in his glofle upon the provinciall conflitutions. 

The Scots thinke it ihould take his name of a towne in Scotland, 
called Striveling, alias Sterling. 

Bat 



See hereafter in 
thii chapter, 

i8Elis.cap. 15. 
37 £.3. cap. 7; 



Polid.Virg.foL 
304* Ac. 
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But t|i€ eflerling or fierling pen^ tobke tlie nam« of die work* 
nen, being Efterlingi, tbat both coined it, and gave it the alUy at 
Ae florcnce of gold b called of the Florentine*, and the portago^ 
of the Portttgals, &€• 

^nd the efterling penny was frll eomed by the BftefKitt^ m 
the reifftae of Henry the lecond ; aad now nK>ney of that allay is 
covnted the lawfull money of England. 

20 peiiee of filver made an oance, and twelve ounces made a 
pound of fine filver, and deven ounces of Ine filver, aad one 
ounce of aUay maketh a potukl we%ht of fieriing filvar intended by 
thkaa. 

By the ftacete of 1 8 Eliz. pbte of fflver oaght to be of the fiiie$ 



of xi. OQttces two peny weight, 
ofabafi 
in our bookes ialfe metall. 



AlUy is the mixture ( 



fer metall then filver or gdd, called 



And if more allay be pat into the money then is limited to then 
by the bdentore between the kin? and them, or make it of lefle 
weight> it is treafon, and herewitn agreeth Britton, treating of 
tre&n, where he (kith, Atpcy Ufifirs de no/Ire money eount&fnu om 
plus di May mys en wjhi pwity que mfie^ we forra foknfue Je fonm 
itf^age de n^e reahne, and hereunto accordeth Fleta. 

The ancient currant filver was the penny : fcr ib I find in tho 
Regiiler m an a£kion of account againft a receiver, the plaintife 
ibppofed the defendant to be receptor denariorum : and when a man 
wageth his law in an adion of debt, the entry is, fued mm debet 
pr^efeuo fujerenti 4. lUrsu nee aliquem denarium inde. And at the 
making of this ftatute in 28 E. 1. the peny was the currant money 
of England : it is called in Latine denarius ^ and very aptly to be 
derived a numero denarie, as it is taken by us ; quUibet enim iUnarim 
arzenti valebat lOw denarios ^tris i denarii Mdi^ quia denes ^tr^ 'va* 
leSant\ qniliiet denarius furi auri ntalehai 10. denarios puri argentic 

Penny in Engliih cometh of the Saaon word penn^. 

In 13 H. 5. there was found b^ a plowman in tillmg the earth 
money in vefTels ib ancient, as it was not knowne ; the record 
iaith, De veteri mcneta ignota in doliis arando repertOt Ve. ' 

The richeft king of England of treafure, that I have read of, 
was king Henry w feventh, who left at his death in ready 
mony fifty and three hundred thoufand pounds, moft of it in fo* 
raise coine. 

(3) Et fu$ md owre^pd^ argent fntmenii.'] The fbnfe hereof if > 
dut none mail gild worfe filver then of the fines of fterling $ fom 
filch oinht the mony to be, and aU filver veftQ on^ht to be of the 
allay ot good fterline: for the plate of England is both for the 
honour, aad ridies of the reaime. 

(4) Tamfue H Jmt affme per k$ gmdim M ndfterie.l TUs is 
evident of itfelfe. 

(5) Amey que JUt/gne dnn Hfte de leepafd.} This is oUerved to 
dias day : the ftaoite of 37 E. 3. added, that every goldfinith (honld 
have his ptivate marke, tee. to the end it may be knowne wha 
made it | befides the furveyors mull fet their marke; and then aii 
alphabedcall letter moft be dib fet unto it, to as it mnft have fouro 
markes* 

For thefe matteis tet the ftatotes of s H. 6. cav 14. 17 E. 4. 
c«. I. 4H. 7. ca. a. 18 Eliz. cap. 14. 
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(6) £t que md m bars fe/or on qui de touche de Paris,'] Of this 
fafficient hath been faid before. 

(7) Et que Hul nefac* auniux^ croixt nefirmeaux,] This branch is 
repeaJed by 21 Jacobi regis, cap. 28. nfer/us finem, 

(8) Et nul mett* pier en ore, fi il ue fait naturel,'] Counterfeit 
ftones (hoald not be (et in gold, to the end that the fubjedt ihould 
not be deceived thereby. 

(9) ^' ^^ droit et le feigniorie de la coram fa*ves luy foient per, 
touts,] Here i$ offred juft occafion to fpeake what prerogative the 
king hath in iilver and gold, and firfl and principally m makbg 
of money currank within the realme. 

It is (aid by thofe that were of councell with the king in the Plo.com. 3i(. 
cafe of the mines, that it doth pertaine to the king onely to put a 
value to the cmne, and to make the price of the quantity, an^ to 
put a print to itj which being done, the coine is currant for fo 
much as the king hath limited. Before we fpeak to this, let us fee 
what oar ancient authors and adts of parliament have holden and 
enabled concerning the monies of England in genere, and then Qiall 
we the better conceive of this opinion. 

The Mirror treating, Des articles per <veiels reys ordeinst faith thus. Minor, cap. i«- 
Ordeinfuit que nul roy de cefl realme ne poet changer fa money ^ ne im^ h 3» 
pairer, ne amendery ne auter money /aire, que de ore ou dargent fans laf 
fent de touts fee counties, that is, without affent of parliament. 

For the better underftanding hereof, and of that which fiiall be 
(aid hereafter, it is to be underftood, quod metaUorum Junt feptem Euclildes, lib. i, 
JpecieSf ifisc, aurmn, argentum, as, five cuprum (fie di^um, quia pri- ^P' *• 
moinventumfuitin Cypro) fl annum, ferrum, plumbum, et aurichakhum, x^'^^ \ 
Now as to the makmg of coine thefe metals by the law of £ng- ' r \mm 1 
land are fubdivided in nutaUum legale, fi've tjtrum, et metailum iliegi- L 0// J 
timum fii/e falfitnu And this fulxlivifion appearcth both by a£l of 
parliament, and by our bookes. 

^uicunque in emptionibus et *uenditionibus cbulamfeu quadrantem le- Statu turn dc dU 
galis metalli, et debit am babentem for mam recufare prafampferit, ten^ miffionc denari- 

.•^. . ' * M \ orum. tn. 

quam regiee maje/tatts cmtt emptor capiat ur, et m carcerem aetmaatur, ^^ £ ,^ y^^^ 

Hy this ad it appearech, that no fubjeil can be enforced to take in Mig. Chait. 
buying or felling, or other payment, any money made, but onely fol. 167. 
of lawful! metall, that is, of diver or gold, as the I^irror hath told 
you, and by this it is proved, that having,, rcfped to money, there 
is an unlawfull roetall, and thefe be the other five. 

The mony «f England 16 the treafure of England, and nothing 
is faid to be treafure trove but gold and Alver. See the third part 
of thelnflitutes, cap. Trr/i/vr^/r^vf. And this is the reafon that PI. torn, 31 6. the 
the law doth give to the king mines of gold and filver, thereof to p"' «djod^ed. ^ 
make money, and not any other metall which a fubjed may have, requimityr*me. 
becaufe thereof money cannot be made. And hereof there is ullum legafe, 
great reafon, foe the value of money being the meafure of all pondai,Sc forma . 
contrafls, &c, is in eiFed the value of every man. And herewith 3 H.7. ubifupr*. 
agreeth the booke in 3 H. 7. ^od Hie qui facit monetam contra or- |jjJ„J \\h\V 
dinationem, ^Cm allaiatam, 'viz. alcamino, *vel alio falfo tnetmllo, pro^ ^^p. ^ ' ' 
^tii eftt where all the faid five bafe metals (as to be pnt in coine) Braa. nb. 3. 
are deemed falfe metals. Bra^on calleth 4coney made of them fol* i>^- 
monetam reprobam^ et monetam falfam^ ^**^' **^ »• c . z* . 

To omit many things that might be faid to the fame intent, and 
10 confirme this point with an aA of parliament made in the 25 

U. Imst» 3 O ye^re 
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yeare of the reigne of that wife and vidorious king Edward the 
third, in ihefe words : «' Item, it is accorded, that the mony of 
« gold and filver which now is currant, (hall not be impaired in 
" weight, or allay, but as foon as^a good way may be founds that 
** the iamebe put in the ancient flate, as in thcfterling." 

By this adi three thines are to be obferved: i. That the money 
of England mull either be of gold or filvcr: 2. That the currant 
money of England cannot be igipaired cither in weight or in allay t 
3. That the allay of the fterling was the ancient currant mony of 
England. And herewith agreeth the ftatute of 9 H. 5. 

By an a6t made, not in prints it is enadted, that filver (hall br 
coined according to the old efteKling in poiae, and allay, to be cur- 
rant amongft the fubjefls, and not to be carried over, on paine of 
death. And if the Flemings (hall coine their iilver accordingly, 
that the fame be currant amongft merchants. And that the flerl- 
ing mony was the ancient currant money of England. That in the 
raign of E. i. there were divers white monies called pollards, 
crocards, flaldings, eagles,' leonines, and keepings artificially made 
of filver, copper, and fulphur, and yet currant within the realme ; 
and for that two pieces of thofe monies were but of the value of 
one ilerling, king E. i. by his proclamation utterly forbad th^ 
fame, ^nd yet to look fooievvhat higher, Matth. Paris 33 H. 3. 
pag. Denarius Anglia qui nominatur fterlii^gui rotundus fine ton" 
Jura ponderabit 1 2 grana frumenti in medio ffiae, et 20 denarii faciunt 
uncianty et iz uncia faciunt libram^ \^c. 

And yet to afcend to former times, H^tc funt jura qua rex An^ 
glia.Jolus et/uper omnes babct in terra Jua^ l5c» 'uiz, murdrum, fidfu" 
ria monita Jua\ incendium, kamficknai forJiaW , firdinga, Jlemen Jirma, 
frarmeditat'' rJ/idtuSfroheria, tsfc. 

Biit I wiil defire the ftudious reader to caft his eyes upon the 
lawes before the conque/l. 

Si quis nummum corriputrit, ei makui fcehre 'wiolata praciditor, earn* 
que prece 'uelprciio rtdimi nefas ejio, l^c. 

In dimenfione et ponder e nihil efio iniquumy ah iniquitaU deinceps quij^ 
que temperaty ^c. 

An4 melung of the good monies of the realme, and altering the 
fame into bafe coine was deemed in paidiament amongft the reft of 
the calamities that then fell upon this realme. And that the law 
[ 57^ ] 13 ^^is* ^^ ^3 ^^^ ^<>t the king ; for by the impairing of the coine of 
England either in weiglii or in allay, the king hath the greateft 
lofie both in his owne revenues, forfeitures, and fubfidies, and alfo 
in the difvaluation of bis fubjefls : for the king can never be rich, 
«r his kingdomes fafe, when his fubjedls be poore, and the fine^ 
nelTe and goodnefl« of his coine is inter magnalia et regalia 
eoronte* 
35E. s.cip.io. At the aforeiaid parliament of 25 Ed« 3. another excellent law 
was made in thefe words : ^ Item, it is accorded aiid aiTented, that 
« the moniers, and other wardens and miniilers of the money ihaH 
« receive plate of gold and fUver by die weight, and not by num- 
^ ber^k and in the fame manner (hall deliver the mony, when it 
« (hall be made, by w«ight, and not by number, without delay. 

Queen Elizabeth (Jngliit amor) finding in the beginning of her 
raigne fome copper money, and all too much, and againft law aK 
layed, amongfl many others, reformed the fame, as upon her tombe 
in Wifimtniiei it appeareth, Religio reformata^ pax fundata, moneta 



25E. 3.MP.13. 

9 H. 5. ftat. 2. 
ca. 6. 

See the third part 
ofthelnfthutes, 
cap. Felony, by 
bringing in of 
certaine coine, 
&c. 
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<id/uum ^valorem reduffa^ claffis inftruBiJJima apparata, gloria na*valis 
reftituta^ rebellio extinHa, Anglia lotos 40 awms prudentijjimt admi^ 
uifirata^ ditatay €t pmnitat Scotia a GaiUs liberata, Gallia fuhlcvatai 
Belgia fuftentata^ Hifpania coercita, Hihemia pacata, orbi/que ttrrarum 
Jemel atque iterum circum<vagatus. 

Now for the kings prerogative in the mines or veines of gold PI. com. In the 
and filvcr (for he hath no prerogative in any other metall) you «J<^ofihcmincf, 
may reade at large in the cafe of the mines. If you defire to reade Braa.^nk 2^ Vol 
other authorities not cited there de aurifodinis, argenti fodinis^ et laz. b. Flct. 
^is miM€ris,yo\x msLy reade Bra£kon, Fleta, the Regiller, and other l>b- 4* cap. 19. 
ancient authors, records, and book-cafes, - And to this you may ^^^nvii. lib. 14. 
adde a record which we lately found out. "P^*' ^J^^^g 

• Patriuj del Gile ^ xxvi, alii fninetarii apud Aldintflon im- coram leze 

placitantur per Henr* de^Whiteby, iff Joannam uxortm ejus pro eo quod Derby. Rot. 

/ucciderunt arborts Jiias apud Aldenefton mi ^ arms, ^ eas a/por- P*«^l- 3 J^- *^ 

iaveruni ad *vaUntiamlx,li, ^c. Ipfi dicunt quod tenent mineram de "^' ^3- RfgJft* 

Aldenefton ad fir mam de dom^ rege, ^ dicunt quod talis eft libertas mi' fo\ So, 27afl*, 

«^«r pnedi^ae, quod minetarii ejujdem minera pojjunt, caper e bo/cumt 19. 43 E. 3. 

cujufcunque fuirity propinquiorem C^ utiliorem venae argent ea prndiclte 35. &c. 

miner^e^ quam inv4nire contigerit. Et quodiidem minetarii pojpnt ca- .* *^'*^*^' '8^- ^» 

pere pro <uoluntate fua bo/cufn ilium ad mineram illam ardendam 13 fun^ no Cumberl 

•dendam, Et licitum eft eis capere bo/cum ilium ad adificandum^ o ar^ Mincra arkent. 

dendum, ^ claudendum. Et quod licitum eft eis bofcum ilium dare mi- de Aldenelton. 

niftris miner a pradi^a pro ftipendiis fuis. Et etiam licitum eft di- LibertatM mi- 

n/itibus ejufdem miner a dare pauperibus de bofco ilk ad fitftentaiionem ^^^^* 

fitam quantum 'voluerint, Et dicunt, quod^ quia pradidus bo/cus fuit 

frQpinquior tsf utilior cuidam liena quam ipfi invenerunt, ipfi Jucci-* • 

derunt bofium pradiHum ftd comburendamy 13 fnndendam mnerarrrpne* 

di£lam, & ad adificandum, claud^ndum, W ad dandum pauperibus 13 

miniftris ejufdem minera pro ftipendiis fiiis, ficut pr^didum eft, Di* 

cunt etiam^ quodnou eft licitum aliquibus dominis bofiorum poftquam opt 

minetarii snceperint fitccidere in bo/cis illis ad mineram prtedidam, ficut 

pr^diSum eft, aliquid de boftis illis wendere, nee dare, nifi tantum indi 

eapere rationabilia efto'ueria fita. Et dicunt quod ipfi tff antece/1 fiii, 

nomine domini regis in bofiis 'vicinis qucrufncunque fuerint ad mineram 

tall libertate ufifitnt a tempore quo non extat memoria, unde bene advo^ 

<ant quod ipfi fitcciderunt pradiclum bofcum ratione ejufdem lilertatis, 

C^ non contra pacem, ^c, Et Henr* t3 Joan^ bene cognofcunt quod 

licitum eft minetariis pradi^is capere de^ propinquioribus <3 utilioribus 

bofcis ad mineram regis ardendatn i3 fundendam, fet dicunt, quod^ ultra 

necefiariet fufficientia ad minerhm illam ardendam' {3 fundendam, *vi 13 

armis bo/cum fuum ad 'valentiam xL li, Jucciderunt, *vendiderunt, et 

ajportaverunt^ , de quo nihil profcui ad mineram regis de*venit, nee ad 

ejufdem minera promotionem. Et quod itafit, petunt quod inquiratur ; 

undefi bofcus ille et alii de parti bus illis deftruantur, \3 ad aliqua alia f 579 1 

inde facienda, quam ad mineram pradiltam comburend^ l5 fundend*, 

kocerit ad dampnum domini regis; pet* judic' ft minetarii pradicii ad 

framiffa qu^ aUegant, cum in manifeflum dampnum domini regis re^ 

dundanty admitti debeant, 13 c* cum deftrudlis bofcis illis cejj'abit minera 

iiltui proficuum, i3c, dies dat' eft in tres Pafcb\ i3c. DomefJay Ojt. 

, Mode reddit Oxenford Ix, li, ad numerum de 20 in ora, (i*) ad nu* enf.. .IV. on 

^erum de xx,d, in uncia^ fie interpretatur in lib, abbatiee de Burton Oxenford. &ibl 

«»« com' Staffs ^^X'i „ 

^' Mich. 37 H. 3. 
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De Afportsitis Religiojfonini. 

* Metieta appeUatm tft^ ^uia n$i mnngt m§ qua fraus m metalh vet 
fpgdtre fart : ^ Ptamm m ftauUhut $fi apfiluua^ fata ajuvtttulo jw 
maita diSafamU quia im ftcmdibus utd'UirfiM. aatiquorum Jubftautia com* 
Jtmbat : antiquiffumi 9§ft drnm auro et argtnf iwuente^ * ttrt utehantur, 
mam prius ^rea pecmma in ufu fuit, poftta ' argeiUeat diinde *^ aurea 
fah/equuta. SeJ ab ea aua incepit iMnen retiuuit, undi ararium (Jtcitur, 
quod prims as fait im ufm, Hac Ifalerus. 

^ S^fAM-fAM avo T« 90 fjLis 9 hoc eft 9 a lege im v ctmunutato, quia cumt 
astfea pe^muttatiome ntircium homines uti foUrent Uge^ lege mfus nummi 
imtroduBus eft. Some deriveth it» a Numut Romamorum rege^ quia ipfe 
frinuu imagimibus notavit, et titulo nomimis fat pnefcripfit^ Others 
imagine, quoddicitur nummuis, n qtufd momimiSus eftigiequeftgnatur. 

Pants Wcftelli \de Ferlingo, (i.J quadrantis, deri<vatur a veri^ 
Saxonico |^eo)ib!inz, per comtraSiomemfirUng. 

Where you reade de aurifodimis and argenti fadimis^ it is afiirmed 
by merchants that have travelled for gold, that there are filver 
mines^ that b, there is oare or fbile of filver digged oat of the 
earth, and out of that by art is filver tried, but there is no oare or 
foile of goldj but it is gold originally in fmaller pieces as it were 
duft, which being waihed downe to the iboare, it is found by the 
yellownefie of the water. And this is confirmed by Job ; for he 
ikitby Hahet argeutum venarum fiuurum primcipia^ et auro locus eft im 
quo conflatut : furely» there is a veine for the filver, and a place for 
gold wKere they finde it. And foon after, locus fappbiri lapides ejus, 
it glihit illius aurum: the Aones of ic are a place of iaphires, 
and the duft of it is gold, i^nd yet for diftindion fake it is called 
^aurifodina. 

. ¥ or ft antfum^ tinne, England hath of ancient time fumifhed other 
couii cries, both far re and neare, as you may reade in Diodorus 
Siculus, who lived in Auguftus time. But Polibius, who wrote 
about . two hundred yeares before him, affirmed this iiland to be 
abundantly ftored with tinne ; and we have taken the greater li* 
berty herein (to delight, if we could, the reader) for that herewith 
we condode this lafl chapter of this excellent parliament. 
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STATUTUM DE ASPORTATIS RELIGIOSORUM, 

Editum Anno 35 Edw. I. apud Carliolen^ 



'^rUPER ad notttiam domini re^ 
"^ ^ gis ex grays querela magnatunij 
procerunij et aliorum nobilium regni 
( 1 ) fai pervenit'y quod cum monajkria^ 
prioraiusy et domus religiefa (2)' ad 
IcHidem et honorem Dei, et ad exalta-- 
ti$nem fan^ec ecclefia per regem^ et 
progenitms 



Q\Y late it came to the knowledge 
of our lord the king^ by the 
grievous complaint of the honourable 
perfons, lords, and other noblemen of 
his realm, that whereas monafteries, 
priories, and other religious houfes 
were founded to the honour 9nd glorj 

of 
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frogenh&res fuos^ et per di^os mag^ 
natesj nobiUs^ et eorum anteceJjUres 
fundata fuijfentj et terra et tenementa 
qua plurima ejfent data per ipfii di£fis 
monafteriis^ prior atihus^ et dombus^ ac 
virh religiojis in eifdem Deo fervien- 
tibuSj ut in hujufmodi monajieriis^ 
prioratibusj et damibus feligiofisy tarn 
clerici quam laid admitierentur^ fe^ 
cundum fuarum fufficientiam faculta^ 
turn I et infirmi ac debiles Jitftenta-- 
rentury hofpitalitates^ ileemofynarum 
largitioneSj et alia pietatis opera ex-' 
ercerenturi et pro animabus funda* 
t9rum pradi^orumy et haredum fuo^ 
mm Jierent in eifdem : abbateSj prioresj 
et cujlodes eorumdem domorum^ et qui-' 
dam eorum fuperiores alienigene^ (3)^ 
Utpote abbateSy et priores Clunacen\ et 
Pramontraten\ etfan£forum Augujiini 
et Benedi^i ordinum^ et catett qui 
plures aherius religionis et ordinss 110- 
viter per Jingula monajieria^ et domos 
eis fubjeSla in Anglia^ Hibernia<^ 
Scotia^ et ff^allia{^) diver/a taUagioy 
cenfusy et impojitiones infoUtas grave Sy 
et importabiles (5), aamino regi et 
Tnagnatibus fuis inconfultisj fieri Jia-^ 
tueruntj et profuo libito ordinaverunty 
contra leges et confuetudines di£fi regni 
(6). Ex quo fit y ut numerus religion 
forum et aliorum fervitorum in hujuf^ 
modi ddmibus et hcis religiofis per tal" 
lagia hujufmodiy cenfus^ et impofttiones 
opprejfisy minuitur cultus divinus (7), 
et eleemofyna pauperibuSy infirmisy et 
debilibus fubtrahuntury et falutes v/- 
vorumy et anima mortuorum mifera- 
biliier defraudantur : hofpit(ilitateSy 
eleemofynarum largitioneSy ac catera 
ceffknt opera pietatisy ficque quod olim 
in ufus pioSy et ad divini cultus aug'^ 
mentum charitative fuerat erogatumy 
jam in unfum reprobum eji converfum 

(8). Uttde pratereoy qua 
[ 58^ ] pratermittentury fcandalum 

non modicum crefcit in pQ- 
puloy et damna innumeray et exhtsreda- 
tionem fundatorum pr^diSiorum^ et 
baredum fuoruniy procul dubio per- 

venijfe 



of God, and the advancement of the 
holy diurch, by the king and his 
progenitors, and by the faid noble- 
men and their anceftors, and a verj 
great portion of lands and tenements 
have been given by them to the faid 
monafteries, priories^ and houfes, and 
the religious men ferving God in 
them, to the intent that clerics and 
laymen might be admitted in fuch 
monafteries, priories, and religious 
houfes, according to their fufficient 
ability, and that iick and feeble men 
might be maintained, hofpitality, 
almfgiving, and other charitable detds 
might be done, and that in them 
prayers might be faid for the fouls of 
the (aid founders and their heirs; the 
abbots, priors, and govcmours of the 
did houies, and certain aliens their 
fuperioursy » the abbots and priors 
of Cefteneienfes, and Premonftra- 
tenfes, and of the order of St. Au-^ 
guftine, and St. Benedict, and many 
more of other religion and order, have 
at their own pleafures fet divers un- 
wonted, heavy and importable tal- 
lages, payments, and impoHtions upon 
every of the faid monafteries and 
houfes in fubje£lion unto them in 
England, Ireland, Scotland, and 
Wales, without the privity of our 
lord the king and his nobility, con- 
trary to the laws and cuftoms of the 
(aid realm ; and thereby the number 
of religious perfons, and other fcr- 
vants in the (aid houfes and religious 
places being oppreffed by fuch tal- 
lages, payments, and impofitions, the 
fervice of God is diminilhed, alms 
being not given to the poor, the ficfc, 
and feeble, the healths of the living 
and the fouls of the dead be miferably 
defrauded, hofpitality, almfgiving, and - 
other godly deeds do ceafe; and i'o 
that which in times pad was chari- 
tably given to godly ufes, and to the 
increafe of the fervice of God, is now 
converted to an evil end ; by par- 
mi^liqn whereof there growcth great 
3 O 3 ■ fciiidiil 
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venife nofcuntur : et adhuc verj/imi^- 
liter prajumuntur pervenin^ nip tan^ 
iis et tarn gravibus detrimentts celeri 
it fclubri remedio obvietur, Con^ 
fiderans igltur prafatus dominus rex 
Jibi et popula fuo valde fore damnofum^ 
ft tarn grandes ja£iuras et infoUntias 
fujiineret diutim fub dijimulatione 
tranfire. 



VoUnfqui idcircc mcnajlerta^ pri- 
otatuSy et alias domos religio/asy et loca 
in regno et terris dorriinio fuo fubjeSlis 
conjtituta fecundum voluntatem et pia 
mta fundatorum ipforum manutenere 
et d^enderey et contra hujufmodi op' 
prejjiones de congruo remedio providen 
de c/ffteroy ut tenetur de confiUo comi'- 
tum^ baronunty magnatuniy procerum^ 
et aliorum nobiliuniy et regni fui co- 
mitatum in parliamento Jiio {()) dpud' 
Wejlmonajl* die dominica proxinC poji 
fejlum Sanfii Matthia apofioli anno 
regni fui 33. habito ordinawt et Jia- 
tuity He quis abbasy priory magJ/lery 
cu/iosy feu quivis alius religiofusy cu- 
jufcunque conditionisyaut Jiatus feu re- 
ligionis e>Jiat fub potejlate et jurif^ 
dt^llane fua cotijiitutuSy cenfum aliquem 
per fuperiores (lo) fuos abbatesy 
prioresy magijlrosy cujhdes religiofarum 
. doinorutny vel loc6rum impofttumy vel 
^inter fe ipfos aliqual'iter ordinatum 
extra regnum et domi/iium fuUm fub 
nomine reddituSy tallagiiy apporti feu 
impofitionis cujufcunquey vel alias no- 
mine excambiiy venditionis mutuiy vel 
alterius contra^us quocunque nomine 
cenfeatur^ per fe vel mercatoresy au$ 
alios clam vel palamy arte vel ingenio 
defer* vel tranfmittaty feu deferri fa~ 
ctat quoquo modoy nee etiam ad partes 
exteras fe divertat caufa vifttationisy 
aut alio colore quafttOy ut lie bona fno- 
nafle riorum et domorum fuarum extra 
regnum et dominium pradi£ium ab- 
ducat, Et fi quis contra prafensjia* 
tuium venire prafumpjerity coftfiderata, 
qualitate delii'fiy et regia prohibitionis 

penfata 



fcandal to the people, and infinito 
loiTes and diiheritances are Tike to 
enfue to the founders of the faid boufe» 
and their heirs, unlefs fpeedy and fuf- 
ficient remedy be provided to redrefs fa 
many and grievous detriments. 
Wherefore our forefaid lord the king, 
confidering that it vi^ould be very 
prejudicial to him and his people if 
he fhould any longer fuiFer fo great 
loifes and injuries to be winked at, ' , 

And therefore being willing to 
maintain and defend the monafteries,^ 
priories, and other religious houfes 
credled in his kingdom, and in all 
landls fubjedk to his dominion, and 
from henceforth to provide fufficient 
remedy to reform fuch oppreffions,^ 
as he IS bound by tlie counfel of his 
earls, barons, .great men, and othei: 
nobles of his kingdom in his parlia- 
ment holden at Wettminfter, in the 
five and thirtieth year of his reign, 
hath ordained and ena£^ed, that no 
abbot, prior, mafter, warden, or other 
religious perfon, of whatfoever con-^. 
dition, ftate, or religion he be, being 
under the king's power or jurifdic- 
tion, fhall by himfelf, or by merchants 
or others, kcretly or openly, by any 
device or means, carry or fend, or 
by any means caufe to be fcnt, any 
tax impofcd by the abbots, priors, 
matters or wardens of religious houfes 
their fuperiors, or aflbfied amongft 
themfelves, out of his kingdom and 
his dominion, under the name of a 
rent, tallage, or any kind of impo- 
fitioii, or otherwife by the way of 
exchange, mutual fale, or other con- 
traft howfoever it may be termed; 
neither (ball depart into any other 
country for vifitation, or upon any 
other colour, by that means to carry 
the goods of their monafleries and 
houfes out of the kingdom and do- 
minion aforefaid. And if any will 
prefume to offend this prefent Itatute, 
he fhall be grievoufly puniffaed ac* 
^ordUig to tlie quality of his offence, 

and 
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ffenfato' coniemptu^ graviter punia'- 
iur(ii). 

Praterea inhibet prafatus dominus 

rex omnibus et finguUs abbatibuSy 

prioribusy magijlrtsy et cuftodibus re- 

ligiofarum domorum et loeorumy alie^ 

nigenU quorum potcjiati^ fubje^ioniy 

*/ obedient ia domus eorumden ordinum 

in regno et dominio fuo exiftentes^ fub- 

Junt\ ne de ctetero tallagia (12), 

unfusy impofttionesy afforta^ feu eilia 

qu^ecunque onera aliquibus 

{ 582 ] monajieriisy prinratibus^ feu 

aiiis domibus religiojis eis 

(ut pr^dicitur) fie fubje£fis imponant^ 

feu faciant aUqualiter afjidere^ et hoc 

fub foris faEiura omnium^ qua in po' 

tejlate fua obtinent^ et foris facer e po- 

terunt infuturum { 1 3)« 

Et infuper ordinqvit dominus rex 
et fiatmty quod abbates Cijierc\ et 
Pram* ordinum (14) aliorum reli^ 
gioforum^ quorum figillum in cuftod* 
abbatlsy et non conventus^prius reftdere 
tantummodo confuevity de caiero ha^ 
heant figillum communcy et illud in cuf-- 
tod^ prioris monqfterii feu domus et 
quatuor de dignioribusy et difcretioribus 
tiufdem lozi conventuSy fub privato 
Jigillo abbatis ipfius loci cuJiocT depo^ 
nernT. Ita quod abbas^ feu prior do- 
mus cui praejiy per fe contra aliquem 
feu oblig* nullatenus po(fU firmar* y ficut 
ha£ienus fieri confuevit, Et ft forfan 
uliqua fcripta oblig* donationumy emp- 
tionuniy venditionumy alienationumy feu 
aliorum quorumcunque contract* alio 
figiUoy quam tali figillo communiy ficut 
pramittitur cujioditoy inveniantur a 
modo figiUatay pro nullis penitus ha^ 
beantury o?nnique careant firmitate, 
Caterum intentionis dojriini regis non 
ixi/iit (is) abbatesy ^prioreSy et alios 
religiofos alienigenas per ordinationes 
.et ftatuta expreffa fuperius ab officio 
vifitationis in regno et in dominio fuo 
exercendo excludercy quin per fe ipfos 
vel alios y ^fionajleria et alia loca eis in 
regno et in dominio fuis pradi^is fub- 
jeda^ juxtu officii fui debitum in his 

duntaxat 



and according to his contempt of rbe 
king's prohibition. 

Moreover, our forcTaid lord the 
king doth inhibit all and fmgular ab- 
hots, priors, mafters and governor^ 
of religious houfes and places, being 
aliens, to whofe authority, fubjeftion, 
and obedience the houfes of the fame 
orders in his kingdom and dominioa 
be fubje£i, that, they do not at any 
time hereafter impofe, or by any 
means afiefs any taUages, payments, 
charges, or other burdens whatfoever, 
upon the monafteries, priories, or 
other religious houfes in fubjedtion 
unto them (as is aforefaid) and that 
upon pain of aH that they have or 
may forfeit. 

And further, our lord the king hath 
ordained and eftabliflied, that the 
abbots of the orders of Ceftercienfes 
and Premonftracenfes, and other re- 
ligious orders, whofe feal hath here- ^ 
tofore been ufed to remain only in the 
cuftody of the abbot, and not of the 
covent, (hall hereafter have a com- 
mon fea], and that (hall remain in the 
cuftody of the prior of the monaftery 
or houfe, and four of the moft worthy 
and difcreet men of the covent of 
the fam^ houfe, to be laid up in fafe 
keeping under the private (eal of die 
abbot of the fame houfe ; fo that the 
abboc or prior, which doth goverti 
the houfe, (hall be able of himfclf 
to eftablirii nothing, though hereto- 
fore it hath been otherwife ufed« 
And if it fortune hereafter, that 
writings of obligations, donations, 
purchafes, fales, alienations, or of any 
other contracts, be fealed with any 
other feal than fuch a commoh feal, 
kept as is aforefaid, they (liall be ad- 
judged void and of no force in law. 
But it is not the meaning of our lord 
the king to exclude the abbots, priors, 
and other rcligious\aliens, by the or- 
dinances and fVatutes aforefaid, from 
executing their office of viiitatiou in 

3 O 4 his . 
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dunta^at qua ad objirv^ntiam ngU' 
larem^ et ordinis fui difcitUnam per- 
tinent^ Ubere valeant vijkare. Pro- 
vifi quod tin qui qfficium hujufmodi vi- 
Jitationis g^ercuerint^ nihil de bonis 
aut rtbui hujufmodi monafteriorumy 
prioratuuntj ei domorum extra pra- 
fatum rtgnum et dominium^ prater ra- 
tionabilis et moderates eorum expenfasy 
^ defer anty veldtferri procurant. 



Et licet ordinationunk etjlatutfirum 
prafcriptorum pronunciatio et publi- 
catto a parliamento proximo praterito 
(16} ufq\ ad prajens parliamentum 
/ apudCarlialum in o^abis SanSii Hil- 
Jariiy anno regni ejufdem regis Ed- 
wardi 35. certis <x caujis^ et. ut cum, 
majoredeliberatione et maturitate pro^ 
cedereni {ij)y remanferit in Jufpenfo^ 
dominus rex poji deliberationm ple^ 
nariofn et iraSfatum cum eomitibusy 
baronibusy proceribus^ et aliis nobiUbus 
et conutibus regni fui habitum in pra* 
mijjis^ de confenfu eorum unanimi et 
concordi ordinavit et Jiatuit^ ut ordi- 

nationes et Jlatuta pradiSla 
[ 583 ] fub forma modis et conditio-- 

nibus fupra contentis a pri- 
ma die Maii prox* futur^ in antea 
inviolabiliter obferventur perpetuis 
temporibus valitura: quodque tranf' 
grej/ons ipforttm panjs extunc fubja- 
cearit annotatis. 



his kingdom and dominion; but they 
may vlfit at their pleafures, by them«* 
feives or others, die monafteries and 
other places in his kingdom and do- 
minion in fubjcflion unto^them, ac- 
cording to the duty of their office, 
in thole things \)nly that belong ta 
regular obfervation, and the diicipline 
of their order. Provided, that they 
"which Ihall execute this ofEce of vi- 
fitation, (hall carry, or caufe to he. 
carried out of his kingdom and do- 
minion, none of the goods or things 
of fuch monafteries, priories, and 
houfes, faving only their reafonable 
and con?petent charges. 

And diough the publication and 
open notice of the ordinances and 
jftatutes aforefsud was ftayed in fuC- 
pence for certain caufes fitlmce the 
iaft parliament, until this preient par* 
liament holden at Carlifle in the 
o£taves of Saint Hilary, in the fiv^ 
and thirtieth year of the reign of the 
fame king Edward, to the intent they 
might proceed with greater delibera- 
tion and advice; our lord the king, 
after full Conference and debate had 
with his eacis, barons, nobles, and 
other great men of his kingdom^ 
touching the premiiTes, by their whole 
confent and agreement hath ordained 
and enaded, that the ordinances and 
ftatutes aforefaid, under the manner, 
form, and conditions aforefaid, from 
the hrft day of May next enfuing, 
ihall be inviolably obferved for ever, 
and the offenders of them (hall be 
punifhed as is aforefaid* 



(15 £d. 3. (lat 6. Hob. 14S. 3 Bulfir. 45. 5 Ed. 3. c. 3. 4 Ed. 3. c.6. 8 Rep. xiS.) 

The rcafon wherefore this parliament was holden at Carlifle, 
appeareth by the writ of parliament di reded to the lords, «u/«, 
i^/a fufer ordinationtm et Jlabilinuntum terra nofira Scotia^ necnof^ 
et aliis iiegotiis nos, et fiatum regni noflri fpecialiter tangent ibus^ apud 
Carliolum in oSab^ fanSli liillarii proxim^ 'futar* parlianenitaq 
Unere, l^c. 

There were two mifchiefes before the making of thi5 iuBt, but 
both of them tended to pne end> viz. the grievous oppre£Ion of 

duirche^ 
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f karches and monafteries ; (he one from tihe pope, the other men- 
tioned in the preamble. 

For the firft, Im hoc parliaminto per majores grofves depofii^ fuerunt 
fuirim^ma di opprtjponibus ecclefiarum, et tnonaflerhrum multiplicibus, 
it $xtmrtionihu$ pecuniarum per clericum domini papit^ magiftrum IVi^ 
tefia ne^iter in regno indtUkim : pr^ceptum eft eidem clerico de affenfy 
comitum if iaronum, ne de ctetero talia exequatur ; for the king and 
fhe lords adjadged it unjnfi, that the pope (hould take any profit 
of the houfes of their foundation : and therefore this ad dealeth 
not herewith, but the lords prohibited his colledtor* and left the 
party grieved to his remedy by prohibition, or other remedy by 
law, as had been before, and after was uft^d, as by the records and 
aathorities qaoted in the margenf (amongH many others) which 
are worthy your reading, more at laVge ^ppeareth : a^nd fb much 
lor that iirft mifchiefe. The other mifthiefe appeareth at large in 
the preamble, wherein the pope, having fo great power over the 
abbots and priors aliens, had a hand for his owne benefit. 

^ The commons complaine aeainll provifions coming from 
Rome, whereby Grangers were enabled within this realmc to enjoy 
cccIefiaiHcall dignities, &c. by meanes whereof daily almes was 
decayed, the treafure of the realm tranfported, the fecrets of the 
realme diicovered, and the clerkes within the realm impoverilhed ; 
and that the pope had in moft covert wife eranted to two new 
cardinals fnndry ecclefiafticall livings within the realm, and namely, 
to cardinal] Paragots above 10,000 marks yearly taxe: they there- 
fore require of the king and lords fome remedy, for that they 
neither coold, nor woald any longer beare thofe (Irange opprefBons, 
or elfe to Wp them to expell out of this realm the popes power 
by force. The anfwer of the king was, that he underftood well 
theie mifchiefes, and wiHeth, that between the lords and commons 
fome remedy might be found, whereunto he might niTent: here- 
upon the lords and commons fent for this aA of 35 E. i. upon the 
like complaint, thereby forbidding, that any thine (hould be at- 
tempted, or brought into the realme, which (homd tend to the 
Uemiihment of fhe kings prerogative, or in prejudice of his lords 
or commons, and fo at that time, upon confideration had of this 
ad of 35 £• I. and for forther remedy, an ad of proviiion was 
made. 

Alfo the ilatute of 25 E. 3. made againft provifions, referva- 
tions, &C. reciteth this flatute of 35 E. i. and grounded that ad 
upon the fame. So as this ad (as you may perceive) hath been 
of vei-y great and high account. And now let us perviie the words 
thereof. 

(1) Ex fravf querela magnatump procerum, et alierum nohilium 
regni.} It is recited by the laid ad of 25 £. 3. that this ad of 
55 E. I. was made at the petition of the comminalty of the realme, 
and here it is faid, ex gravi querela magnatum, <Sc. and yet both 
ftand well together ; for knights of the ihire, and other sentlemen 
of the houfe of commons are included under thefe words, aliorum 
• nehiiinm : for nobtlitas eft duplex » fuperior et inferior ; .fuptrier be- 
longeth to the lords of ps^rl lament, and /^v^r/Vr to knights and gen- 
tlemen of name and bloiid, who are in tins ad termed nohiles. 

( 2 ) f ^od cum mcnafteria, prior at us ^ et domtu religiofa^ \^c. ] Here 
is* rehearfed the end of the eredion of religious houfes, 'y/«. ad 
hudem et bonorem Del, ft exaltationemfan^la eccTefia per regem, et pro* 

genitores 
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Rot. clai^C 

17 H. 3. m. 37, 

Rot. Fraoc* 

16 H. 3. Rex, 
&c. Juftic* fait 
de banco. 
29H. 3. tit.3.1 
Cergo. 50 £. 3. 
tit. 1^ a tergo* 
4$ E. 3. tit. 33. 
Brad. lib. 4. 
foi. ^50. b. Rot. 
Pari. 50 E. 3. 
nu. 64, 4fc* to 
the ii7*5iE.3» 
nu. 78. j^oC 
ParL 13 R. a. 
na. 43* 2.H*a* 
foL 10, &Cw 

4 H. 4. rot. 
clanf. m. 1 1» 
• Rot. Pari, 

17 £. 3. »»• 59* 



15 E. 3. ftar. 
unic. 

• 25 E. 3. de 
proTifor^perUr. 
fenc des coants, 
barons, & autert 
nobles. 

9 £. 3. cap. a. 
«7 E. 3. ftar. 
ftap. per les pre- 
lates, counts, 
barons, & aucers 
grandees des 
counties, &c. 
Vid. 9E.2.ftat. 
of Airiefes* 
7 E. 1. de Re- 
ligto(is. W. 2.111 
the prcamblr, 
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gemtores fuci^ et per diSlos magnates, et n&6iles,e/ tmrum antecejfores fuk'^ 
data fuiJJ'ent y Iff* . 
4R. a. nu. 13. ^^j ^ujdam eorum fuperiores a/ienigeme.] It appeareth in a par- 
liaihent roll, that the clergy, (whereof priors aliens were part) had 
a third part of the polTeflions of the realme. Thefc abbots, priors. 
Rot. Pari, and prioreffes aliens were juftly complained of, as by this adlap- 

& iiR."a'nu. pc^reth, and many times upon like complaints fairc promifes were 
19. rot. f arl. an. niade for reformation, but no amendment could be had, till they 
4H.4.nu. 23. were taken away, and their pofieflions given to the king by aft of 
U 48. 1 H. 5. parliament. See the parliament rolls of 4 H. 4. and i H. 5. 
pTl^xH^.^nu Note, thefe priors, and priorefles aliens were Norman^, and 
3S. 22 £.4 44.. ^'■^"ch men, and in time of warre with France, the king by the 
3SH. 6. 34* common law might and did feife the pofTefTions of the priors aliens 
2^ H. 7. fol. X. within this realm into his hands, without any office, &c. See tha 
*6^' '3 E- 3- llatutes of 7 R.a. 13 R. 2. 1 H. 5. againfl Frenchmen and aliens, 
20 E.'t annuhy ^° receive or have any benefice in England. > 

24. 4.0E. 3. 10. (+) ^^ jinglia, Hihernia, Scotia, et Wallia,'\ For Scotland, &€• 
%j afT. 48. fee divers records and authorities in law. Rot. Pari. Pafch. 21 E. i. 

14 H. 4 37^ rot. 1. Sc rot. 2. magnum placitum inter regem de Norwey, et regem 
a^H^.^* ^f^//>. Rot. Vafc. 22 E. 1. m..23. Trin' 25 E. 1. coram rcge, 
7R. 2. cap. 1*. ^^^- ^- NorfF. Robertus de Tony, Sec Mich. 33 E. i. coram regc, 
13 R. 2, ca^. rot. 127. Scotia. 28 E. i. the letters of all the nobility of England 
J H. 5. ca. 7. in the name of themfelves, and of the whole comminalty in parlia- 
ment ailembled to the pope, a duplicat whereof under the feales 
remaine in the exchequer, which we haye feen, and a copy whereof 
we have. In the fame yeare reade alfo the kings letters to the 
pope, which Walfingham rehearfeth, pag. 49. and the lords letters, 
pag. 54. Rcade alfo Walfmg. pag. 17. &c. where many more au- 
thors be cited, and pag. 31, 32. 121. 138. Sc Matth, Weftm' pag. 
420. 428. 443. 452, Sec. Holt. fol. 1 16, 1 17. Policron. lib. 7. cap. 
39. Stow, 303. Fox, 269. 341. Rot. Pari. 14 E. 3. nu. 13. Sut. 2. 
& 42 £. 3. nu. 7. Sec in the parliament rolls, in every parliament ' 
petitiones Scotia, Rot. pat. 10 E. 3. 2. part comes Arundelj &c. 
Erit. fol. 25. a. b. 6E. 3. 18. i E. 3. 17. per Cant' 8 R. 2. cont* 
claim 13. 7 H. 4. corody 7. 13 H. 4. 4. & 5. 8 H. 5.4. 7 E. 4. 
27. Fortefcue, fol. 17. Pl.com. 126. Dier, 13 El. in roannfcript. 

(5) Diver/a tallagiaj cen/ust et impofitiones in/olitas, grooves et im* 
poriaii/fs, i^c] See the expofition upon the ftatute of Magna 
Chana, cap. 30. when the king began to ufe the word of impofi- 
tion; but here is the firft ftatute that we Remember, wherein this 
word impofition was ufcd ; and ol?ferve well from whom it came 5 
and therefore here thefe impofitions be called in/o/itar, and this woid 
no^vi/er, i^c, exprefTeth fo much ; and becaufe they were unaccuf- 
tomed and newly imposed, thi-y v, ere gra*ues and importahiles, and 
againft the lawes and cullomcb of the realme. 

(6) Contra leges et con/uetudines dicii regnt,'] Here it appeareth, 
that tallages, aiTcfTements, or impofitions, fet by any fuperiour, fo. 

12 H. 7. cap. 6. reiner, or other, ecclefiafticall or temporal), upon his inferiour, or 
a^fcuid. j^jjy other, though they have never fo faire pretexts, as to recover 

the holy land. Sec. are againfl the law and cuilome of the kingdome 

of England. 

- And here it is to be obfervcd, how this aft hath fince the 17 
Rot parf. yeare of E. 3. been dealt withall ; for at that yeare a branch of this 

17 F. 3. obi ilatute was lecittd, that forbad that any thing flwuld be attempted or 

fu;ra.nu.59. / brought 
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brought into the rcalipe, which Ihould tend to the blcmiftiment of 
the kings prerogative, or in prejudice of his lords and commons^ 
which now is wholly omitted, 

cipe nunc horum infidias, et crinune ab uno 

"ii/ce omnes — ■ 

(7) Minuitur cultus dMnus, Sec] That afts of parliament have £ ^85 ] 
been made at the petition fometime of the nobles, many times of 

the commons, and of the lords and commons in caufes eccleiiafticall 
for the honour of God, for advancement of divine worihip, for the 
inftra6tionof Gods pebple, and maintenanee of workes of piety, and 
the like, appeareth in this ad, and in many other a6ts of patlia* 
ment : for nges qui ferviunt Cbriflo, faciunt Uges pro Cbrifto, To . 
omit the ancient ilatutes made in parliament before the conqueft of 
mailer Lamberts edition, we will recite fome few which (hall fuiHce 
in a matter fo frequent and evident, W. 2. 13 £. 1. cap. 43. 21 £• 
3. fol. 60. the bifhop of Nor^t'ich his cafe, 25 £.3. cap. 22. 25 £.3* 
flat, it fnnfifiribust 27 £. 3. cap. i. 36 £. 3. cap. 8. 38 £. 3. ftat. 2. 
cap. I. & cap. 4. 45 £l 3. cap. 3. Roc. pari. 51 £.3. nu. 13. 3 R. 2. 
ca. 3. 7 R. 2. cap. 12. 12 R. 2. ca. 15. 13 R. 2. ftat. 2. cap. 2.& 3. 
16 R. 2. cap. 5. 2 H. 4. cap. 3. & 4. 4 H. 4. cap. 12. & i;). 6 H. 4* 
cap. I. 7 H. 4. cap. 6. & 8. 9 H. 4. cap. 8. i H. 5. cap. c. 3 H. 5. 
cap. 4. 2 H. 5. cap. 3. 2 H. 5. ftat. 2. ca. 2. 4 H. 5. ca. a 3 H. 7. 
cap. 6. II H. 7. cap. 8. and generally, all ftatutes th^t uke away 
pnviledge and benefit of clergy and fandluary. 

(8) Sic quod ohm in ufus pios, et ad di*vint cultus augmentum cbari- l«;b. 11. f.73.b. 
fatin/e fuerat erogatUTHy nunc in ctn/nm reprohum eft con-ver/um,\ If it Magd.CoU.ciCe. 
be obierved of whom they are fpoken, thefe words are (harp and 

bitter: for, as a reprobate is abje^us et creatus diaholo, fo a repro- 
bate fenfe is an abje^ and damned fenfe, and the like is frequent in 
parliaments, when any thing is attempted or done againft the ho- 
nour of God, the prerogative and dignity of the king, the lawes of 
the realme or the common-wealth. j^^^^ p^j.j^ 

• The pope, for divers ufurpations, is called the common enemy • iSE.3.ftat. i, 
to the king and the realme. nu. 38. Vid. 

• By brocage and unlawfull meanes the pope receiveth fo much '7 E- 3- "«• 59* 
of ecclcfiafticall dignities in this realme, as is more then the kings b^oE ^*""''^' 
warres, who then was, and of long time had been in an open and ^ ^- Z ^^** '* 
chargeable warre with France. «kot. pari. 

^ Note, in the roll of parliament of the ftatute of pro- 50 E. 3. nu. 96. 

vifors, there are more fharp and biting words againft the pope, ^**'' P*""^* ^^ ^« 

then in the print, a myfterie often in ufe, but not to be knowne of Ro" pjJf*«*E *' 

a^ro«n'- , ' r. 110.13. 3 R.;!' 

« That the brocars of the iXnfull city of Rome for money c 3. & Rot. pari. 

promote many caitifes, being altogether unlearned, and un- nu.37. 6H.4. 

worthy, to a thoufand markes livings yearly, where the learned ^^ '* *'^.S|*^.'*^"" 

and worthy can hardly obtaine twenty markes, whereby learning and^d^nabV 

decay eth. cuftomes intro- 

(9) De concilio comitunif ba'ronum, mafrnatum, procerum, et aliorum duftofnewimo 
nobiiium, et regni/ui comitatuum in parliamento fuo. Sec] Here the the court of 
prelates are omitted, and this ftatute was made by the king, the ^h^*^**^',- 
nobles, and the comminalty; and it is objeded, that therefore this S^^^ 

is no aft of parliament, and for authority of the roll of parliament in 
21 R. 2. is cited, where it is faid, that divers judgements were here- 
tofore undone, for that the clergy were not prelent. To this fome 

/ ' * have , 
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luve anrwered, that a parliament may be holden b^ the king, the 
nobles, and commons, and never call the prelates to it: but we hold 
the contrary to both thefe, and (hall make it manifeft by records of 
parliament, wherein for the better underftanding hereof, we will ob- 
ferve this order: &rik, that the biihops ought to be called to parlia- 
ment: fecondly, where a^s of parliament are good without them: 
and laflly;that this aA of 3$ £. i. is an ad of patliament. 

To the iirft, every biOiop hath a barony, in refped whereof, 
fecundum kgetmtt cM/uetudimm parUixnunti^ he oaghtto be fummoned 
to the parliament as well as anjr of the nobles of the realme : and 
likewife 26 abbots, and two pnors had baron ies,jind therelnr were 
r S^^ J , ^^^ ^^'^' ^^ parliament ; and when the monafteries were dilfolved, 
' the lords houfp loft fo many members that had voices in parliament. 
But feeing it was done by authority of parliament, it. was no im« 
peachment to the proceeoingft in parliament. 

To the fecond, if they voluntarily abfent themfelves, then may the 
l^ing, the nobles and commons make an ad of parliament without 
thero, as where any offender is to be attainted of high treafen, or 
felony, and the bifhops abfent themfelves, and the ad proceed, the 
ad is good and perfed. 

Likewife if they be prefent, and refufe to give any voices, and 
the ad proceed, the ad of parliament is good without them. 

Alio where the voices in parliament ou^ht to be abfolute, either 
in the affirmative or negative, and they give their voices with li- 
mitation or condition, aiKi the ad proceeds^ the ad is good; for 
their conditionall voices are no voices. 

Of every of thefe we will produce examples oat of the records and 
rolls of parliament. 

At a parliament holden a die naiivitatis SimSii Johannis Baptifiit, 
in ^Jiptimamu antip 15 £. 2* the prelates, countes, barons, and 
commons of the realme charge Sir Hugh Spencer the father 
earle of Winchefler, and Hugh his fonne earle of Glocefter with 
many high and hainous ofiences, as the ad called exilium Hugonis 
Lefpencer patris etfiUi\ the earles and barons, peeres of the realme, 
in the prefence of the king pronounce judgement againft them, as 
by the ad appeareth : and sifter at a parliament holden at York, 
u'die Pa/ch* in ^ /eptimanoj, the faid judgement and attainder 
againft them (by the kings exorbitant Uvour towards them, 
whofe favourites chey were) was adnUUed ; and one of the cauies 
was, for that the (aid judgement was given without the pre- 
lates, whereas the fame being an ad of parliament, and entered 
^ into the parliament roll, as other ads at that parliament 
3. ca. X. vfcre, and the confent of the bifhops doth manifeflly appeare, for 
that they were parties to the charge, and after it was adjudged by 
authority of parliament, that the faid judgement againJl them was 
good, a.id confirmed the fame; fo a's they that 4>eheld but on the 
outfide of the adnullation, and looked not into all parts of the former 
ad, and knew not the ad of 1 E. 3. might fay, as the commons 
faid, as isaforefaid, in 21 R. 2. 
3R.1. Cat.i.c 3. At the parliament holden in the third yeare of king Richard the 
Te»<ie ihc ftAcuic fccond, a biil was exhibited againft the clergy'^with many bitter 
»t la^gc. words, for the ill difpoung of the dignities, offices, parfonages, 

canonries, prebends, and otner benefices, whereof they were patrons, 
and were in their gift, whereof many inconveniences followed; 
thp biihops aiid other prelates taking great ofi'ence at this bill, ab- 

icnt'.d 
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feiite4 themrelves, whereupon the king^ upon the complaint of his 
.tommons, by the advice and common aiTent of all the lords tern- 
porall, paiTed the bill. 

In the fame parliament great complaint was made of the cxtor- RotparLs.R.v 
dons committed by the bifiiops and their officers; and thereupon a ""• ^^* ^',^ 
bill was framed, that juftices of peace might enquire thereof, and a " 7 • »• 
forme of a commiifion defired tb be enaAed; the prelates and clergy 
made their proteftation exprefly againll the faid bill to heare extor- 
tions. Sec. tentiiflg to the blemiOimg of the liberty of the" church, 
&c. whereunio it was replyed for the king, that neither for their 
faid proteftation, nor otlier words in their behalfe, the king would 
not Ihiy to grant to his juftices in that cafe, and all other cafes, as 
was ufed to be done in times paft, and was bound to doe by vertue 
of his oath done at his coronation, whereupon the a6l and forme of 
a commiifion pafted as was deftred. 

At the parliament holden in the ii yeare of Richard the fecond, /Rot. pari. iiR. 
bk the beginning of the parliament holden in that yeare, the arch- »• "»• 9> '®- 
1»(hop of Canterbury made openly in the parliament a folemne 
proteftation for himfelfe, and the whole clergy of his province, 
which he defired might be entred, and fo it was: the cffeOi whereof 
was, that albeit they might lawfuUy be prefent in all parliaments, 
yet for that in this parliament matters of treafon were to be en- 
treated of, whereat by the canonicall law they ought not to be f 5^7' J 
prefent; they therefore abfented themfelves, faving their liberties 
therein otherwife: the like proteftation did the bi(hop of Durefme 
and Carlifle make. At which parliaments divers ftatutes were 
made, nothing concerning life or member, as the 7 chapter con- * 
cerning merchants, the S chapter touching annuities, the 9 chapter 
againft new impofitions, the 1 1 concerning keeping of afTifes, &c. 
all which were good and perfect ftatutes, and yet the prelates af- 
fented not to them. 

At the parliament holden in the 13 yeare of Richard the fecond, 13 R. 1. ca. t. 
when the two bill were read, the one intitled a confirmation of the '3 ^' *'<^*' 3- 
ftatute of provifors, and the forfeiture of him tha^acceptcth a bene- ^*^' *^' ^' ^''^' 
fice againft that ftatute; the other intitled the penalty of him that 
bringeth in a fommons or fentence of excommunication of the pope 
i^ainft any perfon upon the ftatute of provKbrs, and of a prelate 
executing it, both which bills tended to reftraine the popes autho- 
rity, which he claimed in' difpoiing of ecclefiafticall promotions 
within this realme. The archbiftiops of Canterbury and Yorke for Rot. Pari. 13 R. 
the whole clergy of their provinces made their folemn proteftations >• «»"• *4* 
in open parliament, that they in no wile meant or would aflent to 
any ftatute or law in reftraint of the popes authority, but utterly 
withftood the fame, the which their proteftations at their re^uefts 
were inroUed, and yet both bills pafted by the king, lords, and com- 
mons, which are in print. 

See the ftatute of 16 R. a. and many others. 16 R. ««ca. 5. 

It is enaded by the king, lords temporall, and commons, that no Rot. Parii». 
man ftiould contraft or marry himfelfe to any queen of England, mem. 6 H. 6. no. 
without the fpeciall licence and aftfent of the king, on paine to lofe ^7* 
aU his goods and lands. 

The bifhops and clergy being prefent, aftfented to this bill, 
IS ftrre forth as the fame fwerveid not from the law of God, 
and of the church, and {o as the fame imported no deadly finne, 
tfiis was fiolden no aflenti and therefore it was enafied by the 

king, 



5^7 



Rot. Patent. 
7 £. 2. T. part 
ID. 6. 4E.3.C.6. 
5£. 3«ca.3. 
a5E.3.ftat.uoic. 
tod by the re- 
cord of parlia- 
ment ia I7E.3. 
nbi fupra. 
ao£.3.Abb. 14. 
S7 H. 6. anoui- 
tie4i« 



Vid. ftat.de mo- 
neta mag. ca* 3* 
VeLMag.Chart. 
fo.3S. 20 £.3. 
cap. I* 



[5887 

a7H.6. annai- 

tie4i. 

Li.b. %. fo, 1 1 8. 

Doa. Bonbams^ 

cafe. 



Dra£t. li. 1. ca. 



FroT. ca. S. 
ver. 15. 
£fa.c. JO. Yer.i. 



De Afportatis Religiofonim. 

king, lords temporally and commons^ and (b Specially entred, ottitttn^ 
the prelates. 

And thus much as concerning the fecond article fhall fuffice. 

As to the third point, when an a£l is fpecially entred» that it 
was enaded by the king, the lords temporally and commons, it muft 
be intended, that the bifhops abfented themfelves, or if they were 
prefent, protefled againfl it, or gave fuch voices as were contra 
legem et confitetudinem parliametfti. And for this adtof35 £. i. in 
letters patents made within 8 yeares after this flatute, it is aifirmed 
to be an aft of parliament ; by foure adb of parliament in the 4 and 
5 and 2; yeare of £. 3. the fame is holden for an a£t of parliaments 
and fo it is in 13 R. 2. cap. 2. flat. 2. 

(10) Cen/um aliquem per Juperiores, Sco»y This branch is plaine, 
and needeth no expofition. 

(11) Conjiderata qtuditate delist, et regta probibitionis pen/ato ctm^ 
iemptUf graviter puniatur.1 That is, by fine and imprifonment, ac* 
cording to the quality of the offence. 

(12) Ne de catero tallagia, &c.] Hereby are all fuch tallages 
forbidden. 

(13) Et hoc fuh forisfoQura omnium^ qua In pot eft ate fua ohtinent^ 
it forisfacere poterunt in /uturo,] This is the like forfeiture as is 
given by other flatntes in cafe of pramunire, v/z. the forfeiture of 
his lands, which he may forfeit, and of his goods, and to be impri^ 
ibned at the will of the king. 

(14) ^uod Mates Ctfierc' et Pramonjir* ordinum^ &c. J This branch 
(as it hath been refolvcd) is impoilible, and inconvenient to be ob- 
ferved : impoffible, becadfe it is hereby ena£ied that the common 
feale, &c. Ihould be in the cuftody of the prior, and of foure ef the 
worthicft and difcrceteft of the covent, fealcd up with the private 
feale of the abbot, &c. and if any writing, &c. (hould be fealed with 
any other feale then with the faid common feale fo (as is aforefaid) 
kept in cuftody, it fhould be void, &c. for if it be kept in cuftody 
under the feale of the abbot, then no writing can be iealed by the 
abbot, s^nd if the abbot taketh it out, and feale, &c. then is it not 
kept in cuftody under his private feale ; and therefore it was re^ 
Iblved by the whole court of the common pleas, that this branch^ 
beine impoffible. to be obferved, is void; the court alfo refolved> 
that It was inconvenient: fbr they faid, that if the ftatute fhould be 
obferved, every deed that pafTed under the common feale might be 
undone by a fimple furmiie, &c. 

Brafton faith, that lex eft fanSio jufla^juhens honefta, et prohilent 
contraria\ io as every law mufthave three qualities: 1. it muft be 
jufta: t.Juhens honefta: ^. probibens cofttraria. And if it htjufta, 
it muft have five properties: l. it muft he pojffibilisf z, necejfaria, 
3. con*ueniensp 4. wumifefta^ 5. nuUo pri*vato commodo, fed communi 
utilitati edita. And this is grounded upon holy writ, Legum 
conditores jufta decemunt. Va qui condunt leges iniquas^ et fcribenles 
injuftitiam fcripfttrunt. 

(15) Caterum intent to domini reHs wn exiftit. Sec] By this branch 
the power of vifitation is referved with three reftnftions or limiu-* 
tions : l^juxta ojicii/ui dehitum, 2. in his duntaxat, qua ad ohfirvan^ 
iiam regularem, et ordinU fui difciplinam pertinent : yprovifo quod^ 
ISc. nibiU ^c. extra praf alum regnum, l^c, deferant, 

(16) Et licet ordinationnm etftatutorum, ^c, a parliaments proxim* 
praterito,] That 1j^ at a parliament ' holden at Wcflminfter, 

die 
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iiit dcminica prox^ poftfeftum SanSi Matbai apofioU, ia the 33 yeare 
of E. I. 

(17) Cum majore deliberatione et vuijuritate procederent.'] Accord- 
ing to the ancient rule, delihgrandum eft diUf quod ftatmndum eft 
fimeU 



STATUTUM DE FRANGENTIBUS PRISONAM. 

Editum anno i Edw. IL 

, [589] 

T^E prifonariis prifonam frangen^ /CONCERNING prifoners which 

tibus, dominus rex vult et pra^ break prifon, oiir lord the king 

t'tpity quod, nuUus de cateroy qui prifo- willeth and commandeth, that none 

nam fregerit [^l)^fuhe<it jtidicium vita from henceforth that breaketh prUbn 

vel membrorum (2) pro fraciione pri- fliali have judgement of life or mem- 

fona tantuTftj ntfi caufa (3), pro qua ber for breaking of prifon only, ex- 

eaptus et imprifonatus fuertt^ tale ju^ cept the caufe for which he was taken 

dictum requiratyji de ilia fecundum le- and imprifoned did require fuch judge- 

gem et eonfuetudinem terra fuijpt con- ment^ if he had been convift thereupon 

vi^usj licet temporibus prateritis all" according to the law and cuftom of 

ter fieri confuevit, the realm, albeit in times paft it hath 

been ufed otherwife. 

(3 Infl. 69, 70. Kel. S7. Fitr. Coron. 134.) 

At a parliament holdcn at Weftr»>»nfter in cro* affumptionis heata Inter pl«citi & 
Marian anno regm E. i. 23. the iiKe aft of parliaraem was made «fm««^'"nda- 
with the like title as this is, totidem <verbis\ and therefore it may be, "J^jg^'if** "*"* 
that it was recited and affirmed at the parliament holden in i Ed. 2. 
which onely is mentioned in our printed bookes. 

It appeareth by our ancient authors of the law, that if a prifoner, Braft. li. ». fol. 
whatfocver the caufc was for which he was committed, had broken 5"^- ^^^* *7- 
the kings prifon, and efcaped out, it was felony ; becaufe, intereft reip. stanf pi'cor * * 
ut carceres Jint in iuto: but yet it muft have been an aduall breaking' 30. b. ' 
of the pnfon ; for if the doorc had been open, and he had gone 
out, or if others without his privity had broken open the prifon 
doore, &c. and he goeth out, and efcapeth, or if the gaoler himfelfe 
had let him out ; in thefe cafes it had been no felony, becaufe the 
prifoners did not aftually breake the prifon. And fo it is of a 
felon that is under cuHody of the kings officer (which is an impri* 
fonment in law) and divers men doe refcueor take him by force out 
^ of the cuflody of the kings officer, this is felony in theifi all by the 
common law. And fo doth Hufley chiefe juftice report the cafe, iH.7.fQ.6.i# 
that in the raigne of Ed. 4. when he was attorney, it was refolved 
by Billing chiefe judice. Choke, and the judges, that the re^ous of 
a felon, to take him out of cudody and prifon, was alwaies felony 
8 by 
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by the common law« but of the prifimer bimfidfe it was not, ikh 
which muft of heceffity be intended, when ocher men did refcoe 
him, or brake open the prifon without his privity, and thefe words 
in the report (tanqm Uftatuti/uit fait di frtmgentihus prifinam) 
ought to be omitted. 

Forafmuch as every man defireth to be at naturall liberty, the 

Mirror complaines of the common law in this point, and faith, 

MInr. cti 5.5 X. abufUm eft a tentr i/cmpi de prifimtf ou de hnftrie del gaok pur pecbe 

mertiU, cmr eel ^age Heft garrami per md ley^ ne in nulpart eft u/eforfque 

itt eeft realme, et en France^ eins eft leu garrantie de ceo f aire per la ley 

de nature. Hoc iUi. ' 

•LaCp. 6. . (i) Nullus de cittiro qui prifiaam/regerit.'l Nota, * he that is in 

J £. 3. 27. ^^ flockes, or under lawfull arreft, is faid to be in prifoo, although* 

%%E,t^ih.zsu ^® ^ ^^^ '^^ parietei carcei-is: and therefore this branch ex* 

^ II E. ft. dec. * tcndeth as well to a priibn in law, as to a prifon in deed. ^ Albeit 

17s. 132.3. divers lords of liberdes have caftody of the prifons, and fome in 

**"«'«?* *^8^* ^®» ^^ prifon it felfe is the kings /^r^ bom publico: and therefore 

10 £.4! t*. it is to be repaired at the common charge : for no fubjed can have 

Brit. 71. 5 H. ^he prifon it felfe, but the king only : and therefore Britton, ubi 

4. cap. 10. fupra, fpeaking of the kings prifon, doth include all prifons. * For 

•2»B.3.coron. that which was called the bifhops -I- prifon, fee the ftatutes of 

»5o. 8 B^»Jb^J- 23 H. 8. and i E. 6. This (Jregerit) is intended an aftuall breaking 

ii?*i*l?.6.Vi»i of prifon as hath been faid. 

t r 5Q^ ] ^^(he (herife have a capias upon an inditement of felony againft 
i.a(rp.6. 3E.3. A. and coming to arreft him, is fo diftnrbed, that he cannot arreft 
^oroo.333.Fitz. him, this is no felony; for A. was never in prifon: and therefore 
Juftice of Peaces prifon in that cafe Could not be broken. 

^^^* *3' In fome cafes it is lawfull for the piifoner to break prifon both at 

ii "' V'*' the common law, and notwithftanding this ilatute: as if the prifon 
com. to. 13. 1^^ ^^^ ^^ g^^^ cither by lightning or oAerwife, unleflc it be by the 
privity of the prifoner»he may break prifon for fafeguard of his Hfe. 
Btfic infimilihus. For, quodcutique aliquis ob tutelam corporis fuifece^ 
ritf Jure id fecijjk *videiur. But it muft be, ine^vitabilis neceft- 
fitas. 
. iH.6.5. 9E.4. /jj Sttbeat judicium n)ita njel membrorum.] Thefe words at the 
c!!1\4'rS.'wI. ™*»^^"g ^^ *^" *^ extended as well. to treafon as to felony. In 
aii'.*H.6.nu7 * H. o. it was cnafted to continue till the next parliament, that if 
60. vfd. 14. £1* any be indited, appealed, or taken for fufpicion of high treafon, and 
«• a. bfeake the fame prifon, it fhould be high treafon. And the reafon 

of that z€t was, becaufe that by the ftatute of 25. Ed. 3. de prodiii^- 
nibus, no other offence then is therein mentioned can be adjudged 
high treafon, untill it be declared by aft of parliament; and there- 
fore that aft o£ parliament being in the negative, if a man be in-, 
diced or appealed for high treafon, and breake the prifon, this 
breakins; of prifon is not Jugh treafon, till it be fo declared by par- 
liament becaufe fuch ofience is not mentioned in the aft of 25 £• 3. 
and therefore according to the aft of z$ E. 3. it is fo declared b^ 
Rot. pari, a H. 6. theaftofiH. 6. And yet the refoltttion of the judges in 1 H. 6. is 

M * *f * **' ^2fe* f *^ ^*^ • ^^ **^* ^^ ^^ ^'' **^ * """* outlawed of felony was 

deciared^n par. 1° prifon in the kings bench, in which prifon he knew, that certaine 

liamcnt to bt perfons were there committed for high treafon, and brake prifon, 

treafon. and carried and led out the prifoners that were there in gaole for 

* H. 6. ca* alf. treafon ; and feeing there be no acceiiaries in high treafon, this was 

St/nf"pi coroD. *^ abetting and aiding of them fcr their efcape, he knowing them 

31, 1; ^' * to be imprifoncd for high treafon i and thereof he was indited, and 

arraigned^ 
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Arraigned, and pleaded not guilty, and was fo^nd gailty. And it 

"Was adjndeed hy all the ju dices, that hee was a traitor, and was 

drawne and hanged, which are the words of the booke. And the 

.principall end of this cafe was to prove, that a man attainted of 

felony might be indited, arraigned, tried, and adjudged for high 

trea(bn, for the benefit of the king, and the odiouuieife of the 

offence, and the fcope and end of the cafe is ever to be obferved ; Vid.^tanf. pL 

tot in that cafe it muft be alfo intended, that the treafon was com- ^'^°- *®7* ^ 

initted before the felony. And it is to be remembred, that the 

ilatate of i. Mar. doth not onely repeale all treafons, but all d»- i. Mar. the firft 

xlarations of treafon made by any ad of parliament, fince the faid ftatuu. 

aft of 25 R 3. A man imprifoned for petit larceny, or for killing 

of a man,^ defendendo^ or by misfortutie, and breake prifon, it is no 

felony, because he (hall not for the £rll oScuze/ubire judicmm vita 

vtl fntmhri, Et fie defimilihus, 

S) NjficMuJh, &c.] This aft fpcaking of a caufe, is to be la- 
id oira lawlFuU caufe; and therefore falfe ira'prifonment is not 
within this aft, 

ImpHfonment is a refiraint of a mans liberty under the cuftody of 
;lnbther, by lawfull warrant in deed or in latv. Lawful! warrant 
is, when the offence appeareth by matter of record, or ivhen it 
•doth not appeare by matter of record. By matter of record, as 
when the party is uken upon an inditement at the fuit of the king, 
"or upon an appeale at the fuit of the party. When it doth noc 
appeare by matter of record, as when a felony is done, and the 
o^nder by a lawfull mittimus is committed to the gaole for the 
fame. But between thefe two cafes there is a great diverfuy : for 
in the firft cafe, whether any felony were committed, or no, if the 
offender be taken'by force ofsLcapias, the warrant is lawfull; and if 
•hee break prifon it is felony, albeit no felony were committed. But See Mag. Chirt. 
in the other cafe, if no felony be done at all, and yet he is commit- **?• *9- 
ted to prifon for a fuppofed felony, and breake prifon, this is no ' 
felony, for there is no caufe; and the words of this aft are, L 59' J 
fufi cau/a, p-o gua cactus fuerit^ taU judicium requirit. So as the 
caufe muft be }uft, and not feigned; for things feigned require no 
judgement. 

If A. give B. a mortall wound, for which A. is committed to 
prifon, and l>reaketh prifon, B. dyech of the wound within the 
yeare, this death hath relation to the ftroke; but becaufe relations- 
are but fiftions in law, and iiftions are not here intended, th\s efcape 
is no felony, 1 1 H. 4. 11. Plowd. com. 401. Coles cafe. 

Seeing the. weight of this bufmefTe touching this point, to make 
tlie efcape cither m the party ^ or in the gaoler felony, depcndeth 
upon the lawfulnefTe of the mittimus^ it fhall be neceflary to fay 
fomewhat hereof: firfl, it muft be in writing in the name, and 
under the feale of him that makes the fame, exprefCng his ofHce, 
phicc, and authority, by force whereof he maketh the mittimus 
and is to be direfted to the gaoler, or keeper of the gaole or prifon. 
1, It muft containe the cauie (as it exprefly appeareth by this aft, a5E.3-4»«h- 
nificaufa pro qua cattus^ tff. J but not fo certainly, as an inditement ^^^^^•' '34- 
ought,ana yet with fuch convenient certainty, as it may appeare juoi- J^ 9 E.4.52, 
ciaily, that the offence tale judicium requirit as pro altaproditione, ^/jk. 
inper/oTiam domini regis y or pro contrafaelura magni fi^illi domini regis, 
i^c, OT pro contrafracluramontta domini regis ^ox pro par*ua prodition€t 
'viz, pro msrte (talisj magifiri fui, ot pro fchniUi *viz^ pro m^rte talis^ 

II. Ikst. 3 P ^^. 
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Gff . or fro burgUria, or roUma, fcfr. or pro/elenia, *tnx» for fteating 
of a horfe, &c. or the like, fo as it mzy in fuch a generality a^ 
peare judicially, that the offence taU judicium requirit. And this 
IS proved both by reafoh and authority. By reafon, firft, for that 
it is in cafe of felony, qua inducit ultimum fuppliciumi and therefort 
ought to have convenient certainty, as is aforefaid. %. Alfo it muft 
have conTenient certainty, for that a voluntary efcape is folony in 
the gaoler. 3. if the mittimus flionld be good generally profelonia^ 
then as the old rule is, ignorantiajuSdt ftret calamitas inrncentit ; 
for the truth of the cafe may be» that he did fteale chapters of land^ 
or wood growing, or the like, which in law are no felonies; and 
therefore m reafon in a cafe of fo high nature concerning tht 
life of man, the convenient ceruinty ought to be flicwed. 

By authority. The conftant forme of the inditement in that 
cafe for efcape either by the party, or voluntarily fuffered by the 
gaoler is, that he was zrs^^ti fro/u/piciom cujufdamfelonia\ mx.ff 
morti cuju/dam M,N,fgkmce interfeSi, or the like; for the indite- 
ment maft rehearfe th^effedl of the mittimus, which dire£tly proveth# 
that the caufe in fuch a generall certainty ought to be (hewed* 
Fid. 25 E. 3. fol. 42. 

Alio if a man be indited of treafon, or indited or appealed for 
felony, the capias thereupon, whereby the party is to be aritfted^ 
comprehendeth the catife. J fortiori the mittimus, whereby th« ' 
party is to be arrefted, having no fuch ground of record at the 
capias hath, muft, purfning the effefl of the cupiass comprehend the 
caufe in convenient certainty. 25 E. 3. fol. 42. pL 32. there 
ought to be a certaine caufe: and in the fame leafe, pi. 3$. 
in cafe of breaking of prifon, the c^nfe of the imprifonment ought 
to be (hewed. 

If a man be indited, qund fdemt€ Jtigit frifonam^ iic^ generally, it 
is not good ; for the inditement ought to rehearfe the fpecialty of 
the matter according to the flatute, that he being imprifoned for 
felonv, kc /regit frtfonam. We have quoted many other books, 
which though they be not fo certainly reported, as might have been 
w4(hed, yet the judicious reader will gather fruit of them. But fee 
before the expofetion of Magna Cbarta, cap/ 29. 'uerifo. Jut per legem 
terra, and obferve well the words of the writ oi habeas corpus, for a 
dired proofo that the caufe ought to be (hewed. 

Laftly> fee hereafter in the expofition of the (btute of articuU 
cteri, the refolution of all the judges of England, the anfwer 
to the 21 and 22 obje&ions, which we will in no fort abridge 
for. the exQellency thereof, but referre you to the fountainet 
themfelves. 

Hereupon it appeareth, that the common warrant or mttismu 
to anfwer to fuch things as (hall be objedUd againfi him, is utterly 
againft law. 

Now as the mittimus muf!k containe the caufe, fo the conclu(ioii 
muft be according to law, <vix. the prifoner fafcly to keep, untill he 
be delivered by due order of law, and not untill he that made it 
(hall give othy^order, or the like. 

And if the >*-arrant be not lawfull, if the gaoler fuffer fuch a pri- 
foner to efcape voluntarily, it is no felony m him. But admit the 
warrant be lawfull, and in particular for felony, and the gaoler fufier 
him willingly to efcape, untill the prifoner be attainted, the ffaoler 
(hall not anfwer to the efcape> though the prifoner be indited; for 
8 the 
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ti^ felony of t&e prifener fliall not be tiyed between the kln^ and 
the gaojerj becaafe the prifoner is a Granger thereunto. Bat i£ the 
warrant be lawful^ and therd is a felony done, and one is lawful!)^ 
conunitted for the fame, if he breake prifon he may be indited for j^ h. 6. 3)» 
that efcape before he be attainted of the offence, becaufe he is partv. 
And albeit the gaoler be de fti&9» tt nan di jure, yet fhaU he be 
charged for the eicApe. 

And certainly this law of nifi caufiu \Sc. ag^eth with that ju* 
diciall faying of ^elix in the holy hittoryf^neratioiti mibi 'oidetur A^Apoft.c.a^. 
miitert 'vinStan^ et cau/as ejus w§n fignificare, Aiid whatfoever ^«'« *7» 
Felix was, yet atcording to that old ride« Veritas a quocunqut iUcitur 
Deo eft, 

(4) TedejuSpcium re^rif.] If a itaan be committed by lawfall 41^3*^<^*454> 
warrant for fufpicion of felony done, if he breake prifon, he may J* '^i** ti ^ 
be indited for that efcape, albeit the commitment be for fufpicion nj^^is^'sirjohn 
of felony, and yet no judgement can be given againil him for Mordmen ca(e. 
fuipicion, bnt for the felony it felfe, whereof he is luipeded ; and i H. 6. 5. 
fo be many ^refidents. ^ x Mtr. Dyer 99, 

And albeit the words be in the prefent time> yet if a felony 
be made after by parliament, it is within the provifion of this 
> ftatute. 

For other matters concerning efcapes> you may reade the learned 
treatife ofjuftice Stanford^ pi. corom foL 30, 31. &c. which need 
not here to be inferted. 



STATUTUM DE MILITIBUS, [S93] 
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THIS writ king Bdward the fecond granted in the time of the 
parliament, and caufed it to be entred of record; and there- 
fore is here ftiled by the name of a flatute or ordinance, and the 
ytry frame of the writ doth prove it to be no ad of parliament: 
bat let tts take the ford as we find itj and perufe the words 
thereofk 

Cap. ujryOMINVS rex C9nciJ^y O^*^ Ibvcraigne lord the king 

'^^ quod otmus illi qui mtites hath graunted that ail fuch as 

effi dibenty et non funt ( i )i // djJtriSii ought to be kniffhtes, and bee not, and 

fuerintai arma mllitaria fufctpienda have beene diftrained to* take upon 

infra feftum natalis Domini^ habeani them the order of a knight within ths 

refponfum ad pradiSfa arma miHtaria feaft of the nativitic of our Lord, ihall 

fufiiptenda ufque in o&aV fan£ti Hi- have rcfpitc to take the fqrefaid araica 

larii fine aSiene: et extunc di/lrin^ of a knight, untill the utas of Saint 

ian$ur^ nifi tntervenianU Hillarie without occafion, aiii afw^r 

2. Item jPa that 
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2. Item concejjit quodji aUquis quef- 
tusfuerit in cancellaria^ quod dijiriiius 
fuerityVc, et non hubeat xx. It, terra 
infeodo^ vel ad terpiinum vita fua-^ et 
hoc vilit verijicare per patrianty tunc 
difcretis et legalibus jntlitibus de comit* 
ad prasUHaM fnquijiiionem capieridam 
fcrtbatur. Etjiperillam inquijitio- 
nem ita fuifji conjiiterit^ fiat si retne^ 
dium^ et cejjet diJiri£lio. 



3* Item Ji alt quis implacitatus fue^ 
rit de tota terra fua^ vel etiam de parte 
ejujdemy ita quod refiduum mnjufflciat 
fiet vqlentiam xx. It. et hoc poj/it veri- 
ficarey tunc ce£it diftri£lioy donee pla- 
iitum illud termnetur. 

4« Item Ji quis eorum teneatur in 
certis debitis atterminatis ad fcacca- 
riumj ad cert am fummam inde pent- 
piendam per annurn^ et rejiduum tcr- 
rarum fnarum ultra pradi£iam Jim-' 
mam valorem xx* Is, annuarum mn 
aitingaty cejfet diJlridUo donee pradis- 
turn debitum fuerit folutunu 



$, Et nulhds dijlringatur ad arma 
militaria fufcipienda antequam venerit 
ad ^tatef^ 21 annorum. 



6. Item nallus rdtioni terra fua^ 
quam tenet in maneriisy qua nunc Junt 
de antique dominico corcn^y et tanquam 
fokemannusy et qua terra dabit talla- 
giumy quando dominica regis tallian^ 
tury (itjiringatur ad arma militaria 
fujcipienda„ 



7. Item de illis qui terras faas te- 

. nent in focagio de aiiis ma*- 

r 59+ ] «''*"' quam de maneriis co- 

ronay et nullum faciunt fer^ 

vitium 



that thev (hall bee diftrained except 
they make fome other meane. 

Alfo hee hath graunted that if any 
will complaine in the chauncerie, be- 
caufe hee was diftrained, &c. and hath 
not xx.li. yeerelv in fee, or for terme 
of life, and will prove that by the 
countrey, then it ihall bee written 
unto the more difcAsette and fage 
knightes of the (hire, to take the &yd 
inquifition, and if it fortune to bee 
tryed fo by the fame inqueft, hee (hall 
have remedie and the diftrefTe (hall 
ceafe. 

Alfo if aiw bee impleaded for all 
his land or for part of the fame, (b 
that the refidue bee not fufficient to 
the value of xx.Ii. and can prove the 
fame, then the di((re(re (hall ceafe 
untill the fame plea be determined. 

Alfo if any of them bee bounden 
in certaine debtes awarded in the ef- 
chequer for a certaine fumme to be 
received yeerelv out of his lands, fo 
that the refidue thereof doth not 
amount to the yeerely value of xx. li. 
befides the fame fumme : the diftrefle 
(hall feafe untill the fore&id debte bt 
cleerely paide. 

And none (hall be diftrained to 
take upon him the order of a knight 
before that he come unto the age of 
xxi. yerres. 

Al(b none by reafon of, any land 
that he holdeth in manors which be 
now in auncient demcane of the 
crowne as a fockeman, and vtrhich 
lands muft alfo give Callage when 
the kings demeanes are tayled, (hall 
^be diftrained to take upon him the 
order of a knight 

Alfo of them that hold their land^ 
in focage of other manors then of the 
manors of the king, doing no forreine 
ierVice, the rolles of the cbauncerie 

(huU 
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M^tiumforinfecum^fcrutentur rotuH di fhall be feardied for the time of the 

eancellaria de iempore pradiceffirum kings predeceflbrs. And it ihall bee 

domini regisy et fiat fccundum quod fieri done as it hath uTed to be done* 
C9nfuevit. 

8* Eodem mdofiat de clericis infra In like mannor (hall be done of 

facros exiftentibus lalcum feodum te- derkes being within orders, holding 

nentibusy qui milites effe deberent^ Ji lay fee which ihould be knights if 

laid fuijffint. they were laye. 

9* Item nuUus dijiringatur pro hur^' Alfo none (hall be diftrained for 
gagiisfuisy licet valorem xx. li, attin- his burgage lands, although they doe 
ganty out plus. amount to the value of xx li« yeerely 

or more. 

ID. Item qui milites ejfe dehent et AUb they that ought to be knights 

nonfUnty qui per modicum tempus ter^ and be not, which have holden their 

rasfuas tenuerunty et fimiliter qui ni» lands in their hands but a fmall time, 

miam JeneElutemy vel defeHum mem» and likewife fuch as (hould be knights 

brorum habenty feu narbum incurabi'^ that do pretend great age, or debult 

lemy vel onus liberoruniy vel placitorum of their members, or any other incu- 

alleganty vel alias caufas neeejfarias rable difeafe, or charge of th^ir chil- 

pratendunt : adeanl ad Robertum dren, or of fuites, or do alledge fuch 

Typtojly et Anto* de Berky et coram eis neceflary excufes, they (hall rcfort 

fines faciant : quibus eji injun£fumy unto Robert TyptofFe and Anthonie 

quodfecundum difcretionem eorumy ra- de Berke, and Ihali make fine before 

tionabiles fines aamittant de viris pra^ them, to whom it is enjoyned that 

di£iis. according to their difcretions thev 

fhall admitte the reafonable fines of ail 
fuch perfons. [Rq/leirs Tranjlation^l 

( I ) Dominus rex conceJJSt^ quod omnei tilt qui milites effe dehent^ et 
non/ufit.Jl That is, the king doth grant, that all they which ought 
to be knights, and be not. Sec. In thefe words coniid the locke and 
the key of this writ, viz. who by the common lawes of this realme 
ouffht (that is, dejwre) to be compelled to be a knight. For the 
underilanding whereof, and of all the parts of this writ, fcven things 
fall into conuderation. (There being foure kinds of knights, «r/«. . 
knights of the garter, knights banaret, knights of the bath, and 
knights bachelor of the fpurre, 3 £, 4. cap. 5.) 

Firft, of what degree knighthood is. This writ being underilool 
of a knight bachelor. •,- 

It is refolved in oar bookes without any contradiction, that the 11 £• j/brev. 
name of this knight is a name of dignhy, and of the inferiour de- »59- *^ ^' 3» 
gree of nobility ; and therefore is parcell of his name. And in ^T^^ *^°' 
writs and inditements he ought to be named knight by the common ^2 R. 2. brer. 
law; but fo it is not of the ftate of an efquire or gentleman. <* Brit- 92c. 4 H. 4. 2. 
ton ftileth a knight honourable, and in the record of 9 E. 1. Sir 7"* 4* 7* '^ ^ 
John AAon knight hath the addition offtobilis; and certaine it is, ^ «9'^H^H.4. 
that, feeing it is a name of dignity, it followeth, that he ought to *!*^^ 5'^ * '^' 
have fufficient revenue to maintaine that dignity. See W. i. cap. »» h! 6. ^%'h. 

6. 19. 35 H. 6. 
55. 5E.4. 19. 15 B. 4. 14. iS£. 4«2o. ixE.4.71. • Brit. cap. 25. fo. 49. b. Mich. 9 £. i. 
ID banco rot. 63. Somcrfct. 

3 P 3 lo. verbo 
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10. viri§ ebhfakrSf that in ancient tines coronals QQ^lit to IiaiFe 
been kni^hts« and the reafon was, for that being knights, the 
law did intend, that they had fufficicnt to anfirer both the kii^ 
and the fubjed^, if canfe iboold require. But hereof more ihall bee 
faid hereafter. 

In the meane time this is to be obferved, that the greater dignity 

doth never drowne the lefler dignity, but both ftand together in 

one perfon: and therefore if a knight be created a baron, yet he 

remaineth a knisht ftiil; and if the baron be created . an earle, 

7 E* 4. 7. id. yet the dignity of a baron remaineth, et fie i$ edettris. Bat if an 

jodgc 3* H. 6» efquire (which is no name of'dignity be made a knight, the degree 

^'* of the efquire is changed, and gone, and cannot fo be named in any 

jodiciall proceeding* 

*• Seconoly, of what qiiiality he that is to be a knight ought to be, dAet^ 

^ &c. We have not found that a baron, being a lord of parliament, 

L 595 J or hieher decree, bfth been diilrained adarma mtUtis fy/cifitnda. 

Vid. r E* 3* But he that is diftrained, &c. oaghjt to be a gentleman of name 

•^ i^ijoiwde ^^ bloud, clar9 loco natus^ or fXbt non dtbett he ouQ;ht not to 

£t/pau 3S ^ compelled by this writ to take the dignitie of Knighthood 

E. t. part. I. m. Upon him. 

xo^Rnlicen- Of ancient time thofe that held by knights fervice were rega* 
*f*?^^J***^ larly gentile, and thofe which held by focage, or in burgage, wero 
Slr«*i^'J^"** yeomen or borgefles: and this appnreth by the ancient rule of 

29 R. a. indorf. nis mtt htrgii^Hm ixpitii* It appeareth alfo by many ancient re* 
prociam.Neiiiis cords, and particularly by this writ, ihsLt Jocimmuau, ^c. ot fid 
Aa^i'i^lT'iot.' '*^*' ''*'^ i^fifOMio^ (ic. et mdbm/aciumforin/eatmfirvitittm, that 
ciaof. m. ft. is, thofe which hold in focage, of what value foever, and doe no 
Onnes qui te- knights fervice, ought not to be knights, noMdehent, He And our 
nent per fern- writ faith, NuUus difirinrutur fro hurgagiis/uis, He. no man ought to 
tium miHure in be diilrained to be a knight for the land which he holds in bur|;age, 
cjpit jB itM ^^^ ^£ ^j^^ yfzlut foever. But though it were of ancient time a 
• See here cap. badge of gentry to hold by knights fervice, yet now tempora nuaafi-- 
6 St 7 GianT. tur, and many a yeoman, burgefle, or tradeiman purchafe lands 
Iib.7.«p.9. holden by knights fervice, and yet fnon dibit) ought not for 
Surgoifis. ^^^^ ^f ^^^^ ^ ^ knight. At this day the furcft rule Is, NobiUt 

fimt qui arma gtmtilicia anttcejforum fiurum frcfirrt poffunt ; therefore 
they are called /aat/iri, armigeri, He. When a knight is degraded, 
one of his punifhments is, aited cljfeut /muj gentilieivs river/ks ent» 
and here his armes be reveried that beareth none. 
Vi^^ ? E' *. Lands and tenements anciently Jiolden by knights fervice, be- 
meo? Dowc)**de ^^"8>"& ^^ *^* nobility and gentry of the rcalme, are not of the cuf.. 
locage terre, Sc ^^^^ ^^ gavelkind, which belonged to the yeomanry, and were 
n^my de terre holden in focage for the fervice of the plow: and tUs appearetk 
tenua per fervice by the judgement of the whole parliament in • 3 1 H. 8. cap. 3. and 
deh^'rutb'ea^'' by the booke of 9 H. 3. tit. Prcfcription 63. and a6 H. 8. fol. 4. 
*\ I H.^s! cTp%. ^^ ^^^ reafon thereof was, becattie the lands and tenements holden 
9 H. 3. pre. ' * by knights fervice fhould not be carried by defcent into many handa 
fcript. 63. 26 H. of ifiues males, whereby the fervice for defence of the realme in a 
8. 4. b. Bna, few defcents fliould be loft or diminifhcd, and the owners (the lands 
GianJ^l. foU a6 ^^'"8 divided into fo many hands) Ihould not be able to mainuine the 
In Bundcllo. countenance of their order and deeree. Intirftatuiafiu infiitutiomts 
cichaet. an t £• H» I. eap. If. Militibus qui fer toricas terras fiuu dejermiuut^ terreu 
3. acc% deminicarum earuearum fuarum qtnetat ah omnibus gildis, et sb omni 

ofere iffo dono meo conctdo; utficut beniguitat nua frofeufior efi in eis, 

itei 
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' kttmibtJUiksfoti: itfiati iam magna irawwrnm aOeviati Jknt, it a 
tpaj €t armsjk Uw infimant, ut afti et paraHJmt adfiu^itimm miump 
ft' ad iefwfionim rfgiii mii. And wliere it is enaded by the ilatute Prerogac regi s> 
c( prtroga^ nnsfcapn l6» quod faniMUt mm partkifabunt cum mafculii, ^P* ^^• 
it is to be undeiilood offach as be in eqaall de^ee; as the fijfter ^^^' |'^^ • 
ihall not inherit with the brother, becaafe they be in equall degree ; ^^ '^ ^^ ^ 
but the daughter of the fonne (hall have a part with her uncle* for Kane* for the 
they be not in equall degree. cuflome of gi^ 

A knight is by creation, and not by de(cent» a gentleman is by ▼«^nd, Hiil. 
defcent, and yet I read of the creation of a * gentleman ; and thus it iSu,c*'iw d"^ 
was : a knight of France came into England, and challenged John Benbr^ket cafc^ 
Kingfton (a ^ood and a ftrong man at armes, but no gentleman) as i^ m. iS £. i. 
the record faith, ad carta armormn pumQa^ ^c . perficitnda. Rix, uf {? ^» w*^* ^*- 
fr^diaus Jobaimis bonorahiUus in pramiffis accipiatwr^ ipfum JttAam* ^ riyattfe.** 
mm ad ardimem geniro/orum adoptoFvit, et armigerum cmfiilkitt et crnrta b ^^ patent* 
honoris infignia ei conceffit^ t^c. Note, the kinff made htm nO knight* an* 13 R. 2. 
aa his advcfiary was, becaufe he was no gentleman. p«rt. x. 7 H. 4, 

But for any thing that I have rcade and doe remember in jthc ^^' 7- « H. 5. 
raigne of H. 4. or ever before, gentlemen of name and bloud had ^^* '* 
very rarely the addition of gnurofus or armiger, as of a ftate or 
degree, but were diflinguiihed from yeomen> who (trve by the 
plow, by their fervice, a//c knights fervice, /brin/ecum /enuitimn, 
but in the raigne of H. 5. and everfince, thev have had the addition 
of gentlemen or efqnires, and the reidbn thereof is this: it is en* 
aded by the ilatute of i H. ^. that in every writ originall of adtions i H. 5. cap. <« 
perfonals, appeales, and inditements, in which procefle of outlary £ 596 J 
doe lye, that to the name of the defendants addition be made of 
the^ eftate or degree, or myfterie: and hereupon in thofe writs 
addition was made as the cafe required, oigemro/us or armiger i fbr 14 H. 6. 15. 
if a gendeman were named in fuch a writ hufbandman, or yeoman, ^|| |J- ^* |* 
he may abate the writ, by pleading that he is a ^ntleman. And ^| y^' |* ^^ 
after this the like adttitions were made in cofflxniffions, and after IjHie.'cap. 15, 
that in granu and conveyances, &c. . 

And jgreat difcord and diicontentment would arife within the 
realme, if yeomen and tradefmen flionld be called to die di^ty of 
kniehthood, to take the place and precedency of the anaent and 
nmfe gentry of the realme. And the eldeft fonne of a knight it 
an efquire, as his father ought to be, before he was called to the 
dignity of knighthood. 

Thirdly, of what livelihood or revenne a knight ought to be, deietf 3.* 

tic. And it is certaine, that he ought to have a knights fee : i^feo^ 
dttm unims miiitii. Herein three things are to ob&rved : firft, whether 
the law doth determine of what yearly value a knights fee (^iic^ 
the lands and revenue of a knight) ought to be. Secondly, if the 
law define not the certainty of the vidue, what is efteemed in law 
a knights fee. Thirdly, what eftate he ought to have in it. 

To the firft, the law dotb refpe^jatther the value, then the con- tlb, 9. foL 124. 
tent, vtK. to be of fufficicnt value tomabtain the degree of a ^J!!!/??" . 
knight, but doth not determine of any certaine yearly value: for ^'^,3^. ' ^ 
nothing is more incertaine than the values of lands in fuccefEon. sir The. Smith, 
And therefore in a writ in the raigne of H. 3. no value was ex- lib; 1. cap. 18. 
preiTed, but a writ iflued out of the chancery generally to diftraine 1 1 H. }. abi 
omnes qui tenent per fernjitium militare, *'* 

At the making of Magna Ckarta a knijrhts fee was, accounted 9^- 3M«|n. 
the value of aoli. and the fQurth part thereof was a Tcnights relicfc. ^""* ^' *• 
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GlaoT. lib* 9* 
ca. 4.1ib. 7. fol. 
33. b. Rot. part 
ao £. I. rot. 4. 

• Trin. i E. ^^ 
coram ccgtf rot. 
4. Lioc\ 

* Rot. clauf. 
19 E. 2. m. x6. 
in dorf. 
*> Brcv. icgis, 
part I. & a. 
aR. 2. 
« Rot. pari. 
•HilU4oH. 3. 
pag. 254. a. 30. 
ibid* a. 6o. 



In amio 20 E. i. the value of the knights fee in the wrft was 4^ H 
by our writ in 1 £. a. 20. IL * 1>in. i £. 2. 48. carucat^ terras 
facitmt unumfeoibtm milith. This was in the fsMne year that this 
writ was granted. * 19 £. t.feodtan unius militis anmd'valnrit 40 li. 
* a R. 2. 10. \i, per annum. 7 H. 6. fol. 1 5. voM, per annum. * i8 Hen. 
6. nu. 43. 40 li. per an, ^c. So as (a^ hath been iaid) nothing is 
more incertaine then the values of lands; but he muft have^o^uM 
uaiuj militis. And in feverall ages a kuights fee, as before it ap*. 
pearethy was valued at feverall values. * The king caufed a pro- 
clasyation to be fet forth, that all fuch as might difpend 15 h. ia 
lands, ihoald receive the order of knighthood, and thofe that would; 
not, or could not, (hould pay theirfines. 

There was c markes fet on every fhriefes head, becaufe they, 
had not diftrained every perfon that might difpend 15 li. landsj^ 
to receive the order of knighthood, as was to the fame ihriefes. 
commanded. 

' As to the fecond it a|M>eareth before, that he oii|;ht to have & 
knights fee : then the onely queilion i^s, what qoanttty of land ^ 
knights fee is. And wichout doubt this (hall not be accoimted by 
the acreb ; for fome acre is of ^r greater value then another : and 
therefore that ihould be as uncertaine as the values be ;' but this 
is refolved by prudent fages of the law of ancient time, who hav& 
reduced a knights fee to a certaine number of carues, or plow lands^ 
which though they be incertaine (for if the land, be fertile and 
beavie, there goeth to a plow land the leiTe ; and if it be lighter^ 
a greater quantity) yet it is as neere to certainty as can be, and this, 
computation time cannot alter : and therefore a knights fee con- 
taineth ® 12 plow lands. And by this writ it appeareth, that a 
knights fee is here valued at 20 li. per an. And if he be im- 
pleaded for it, or any part thereof, &c. that he ihall not be comr 
pellcd to be a knight, untill the adion be determined. And fo like- 
▼Hi carc!°'°^"' ^*^^' ^'^ ^® ^ indebted to the king, and his debt ftalled, he (hall 
not be compelled to be a knight, untilJ his debt be paid : and the 
reafon hereof is, that povertie (hould not be apparelled with honour 
and dignity. 

As to the third, he ought to have an eflate in fee-(inip]e or fee- 
taile, as it appeareth in 20 E. 1. ubi fupra^ in fe^do el bareditate. 
Or as tenant by the curtefie (which in this writ is intended by 
the name of tenant for life) whofe' heire by poflibility may 
inherit. 

Fourthly, to what end he ought to be called to this dignity of 
knighthood. And our writ doth truly anfwer, ad' arma mi/itaria 
fufcipienda, to take upon him the military armes, or the armes of a 
knight for the honour, and fervice, and defence of the realme; thi« 
is pro bono puhlicOm 

The writs of parliament arc to retumc two knights for ^ytty, 
county gladtis cinflosy not that they (hould come to the parliament 
girt with fw'ords, but that they (hould be able to do knights fervice, 
et arma mjlitaria exercere, the fword being named, for that it is the 
warden of all weapons: and therefore this end ought not to be pre- 
tended, and a pcjvate intended. Dicumur arma, quia armos tegitn/, et 
ah humeris depen^ent^ et continent fcutum, gladium^ tela, et ea quihus 
pntliantur. No infufHcient men are to be called ad arma militaria 
Jufiipienda^ ne diznltas Lujuswdiw 'uilefceret. 

• ■' ' f iftUy,. 



4 Vid Camden. 
Brit. pag. ia6. 
Note, a baron ft 
others of higher 
degreea are pre- 
fumed to bare 
greater liv ingt, 
as appeareth by 
their reliefe, 
Mag. Chart, cap. 
'2. li. a. fol. 
124. ubi fopr. 
Glanv. lib. 2« 
ca. 3. ace*. 
Pafch* jE. X. 
cpramRogerode 
Seton & fodit 
fuit, rot. xo< 



^9 £. a. ubi 

fupr. 

* See here, cap. 
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* See bere» ca* 
JO. Rot. dauC 
an.^7 £. 3. part; 
I. mem. 25. de 
m. X2,23. RoU 
pari. 5 H.4.nii« 
24, 15. 33 «• 
9. cap. 22 E. 
4. 19. xsE'S*^ 
coroo. 1S5. Brtt. 



Fifthly, of what age he onght to be, &c. when he is called, dttit» 
tfc. By this writ it appeareth, that he ought to be above 2 1, and 
this agreeth with iiittleton, and other authorities and records; 
but this is fo to be underflood, that he cannot be compelled to be a 
knight before 21, but if he be made a knight before that age, it is 
good enough. 

* And above the age of 60 (which in this writ is called nsmia 
Jpudusjao man ought to bee compelled ad armamilitariafyfcifitntlat 
or to ferve as a fouldier. If the plaintife in an appeale of death, 
&c. be of the age of 60, or mained, or of any great infirmity, fo 
as hee is not able to fight, hee fhall not bee compelled to wage bat- 
tell. And by this writ it appeareth, that if hee hath dtftOum mem" 
krorum^fiu morhum incurabiUm^ *vel alias caufas rationabilis, that hee S**R^'g^*^* « 
ihall not be compelled aJ arma militaria /u/dfitnda, becaufe j^Jj^**^*" ' 
he is not able to per forme the fervice and duty of knighthood. See here, cap. so. 

Sixthly, by what meanes hee ought to bee called, Met, i^c. hee 6. 

onght to bee called by writ^ It hereby appeareth, that this writ 7^-6. 15* 
iffueth out of the chancery to the ihriefe, commanding him, ^itod ^^^'^^^'^^H 
froclai/f^iri/aciat, quad omnes illi qui babent * ttmt, arma mili-* \^^ gf ^^ land. 

taria fu/cipiaut citra (taltfefiun^) it quod fummou^i fac ios*, tic* and 
this writ is returnable into the chancery at a certaine retnme. At 
whi^h day of the returne it is neceflary for them that are fummoned 
to appeare;^for if they make default, it is finable (which, it may 
be, is the marke that is aimed at) but if they appeare, and take 
the dignity upon them, or refufe for the caufes aforefaid^ or any 
pf them, they ppght not he fined. 

This writ and the returne, thereof is by writ of mittimuj tranf- 
ipittecf into the court of exchequer, who cannot make a commiflioa 
to others concerning this matter, but ought to proceed legally them- 
felves, becaufe they have but d$legatam. fottftatem^ qua ncn potffi 
deUgariy and they are learned and fworne judges, and able to allow 
the parties their juil exceptions. 

For writs of fummons or diftringas for the dignity of bachelor 
knighthood, fee Rot. clauf. 29 H. 3. m. 9. 44 H. y parte prima, 
ibid, 6 E. I. dorft 8. iUd. 6 E. 2. dorf. 2^. &C. 

Seventhly, if he ought to be a knight, and refufe, or make ^• 

default, how often he may be fined. 

He can by the law be fined but once, no more then an apprentice Rot. Pari. \% H« 
at law, that is called by writ ad ftatum it gradum fervitutij ad 6- nu. 43. 
legem, if hee refufe, and be fined, he cannot be fined againe ; for fo '4 "•^* *» 3- 
he might .^ fined infinitely, it infinitum injun reprobatur. b-LeRoynavCTa 

The commons petitioned (to have a declaratory law) that no qU mn peafion. 
perfon once making fine for not being knight, be never after 
called thereunto againe. But this was but to avoid charge and 
vexation. Vid. Dyer, 35 H. 8. 55. Brook briefe 1^0, fne pur 
C9mtimpts 19. 

We doe not remember that we have read any thing touching 
this matter in Bra£lon, Britton, Fleta, Mirror, the Re?iiler, or 
F.N.B. 

No clerke within holy orders, be hee regular or fecular, though See here, cap. 7. 
hee hath a knights fee, can be made a luiight, as by this writ it 
appeareth. 

See Matth. Paris, an. 29 H. 3. pag. 882. Rix die natali Joban- Seeker(,cap. xo« 
nem de Gate/den c/ericum, et multis ditatum beneficiis, fed omnibus ante 
e^rpe&atum refignatis, quia fie oportuit^ bahbeo cinxit militaria This 

lail 
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htt'dttxSe, itim'fM mibtes ejg Mixty it nam fimt^^ and jtx btVe jsft 
caufe of excufe (as for inftance, that they ait i]l^>leaded for their 
land, which before b/ this writ ij allowed for a good ezciiie» &€• 
or have any other of the jnfl caufes of excofe here czprefled» and 
yet will not ftand to a lefall and chargeable pleading and proceeding) 
they may, if they will* redeem their vexation and charge, and fub* 
mit themielves to a reafonablefine: and therefore by thii writ 
Robert Tiptofl, and Anthony de Berke are appointed to aflefle 
reaibnable fines; but this muft be underftood by conient» for this 
was no legall proceeding. I find in the parliament roll di anna 
1 8 £. I. rot. 6. that Robert Uptoft vnzujttfiiciariuMdomim rtgtSm 
And fo» it is like« Anthony Berk was ; bat certainly what he was, we 
have not yet found. 
For knighti of Writs to divers ad wriimm wuUtia di iabuo JkfcitUndam jttxta 
^^^^' OHtiftum cwffiiitudintm im criatiwe u/Stat^ Rvt. cUmf. im dmrfip 



tiQuam 



ion. 'J. 20. Septembris, 
Forkjiigbti ba- See Rot. Vafch* 13 E./^. m. 13. William de la Pole created. 
Aerect. Rot. €9dim m. I. Rich.de Cobham created. Rot. Pat. 15 E. 5. 

part 2. m. 22. John Conpland created. See Matth. Paris, pag. 

1354, 1355. &C. Camden Brit. 124. 



[5,9] ARTICULI C L E R I, 

Edit' Atmo nono Edw. II. 



LONG before the making of this ftatnte, that is, amn 42 H; 3. 
anno Domni 1258, Boniface younger^ fdlme of Thomas 
earle of Savoy, archbifhop of Canterbury, uncle of Elianor queen 
of England, who was daughter of Reymond earle of Province by 
Beatrix daughter of Thomas earle of Savoy, and After to the faid 
Boniface, made divers and many canons and conflitutions provin- 
cial! diredly againft the lawes of the realme, which canons begun 
thus : Vnwtrfit CbriftifideUhus ad quos fraftm fagina pifvimrit. Bo* 
nif actus mi/eratioiu divina Cantuaritnjis archiepifcopus^ totius Aaglia 
primaSf ttftdfuffravanei in 'uerho falutari falatinh And ending thus : 
JSum apud WeJhiC^ fexto iduum Junii anno Dmmm 1258. In quorum 
omnium robur tt ujtimonium, iic. which being exceeding long, we 
could not here infert. But the e£Fedl of them is, fo to ufurp and 
incroach upon many matters, which apparently bebnged to the 
comnion law, as, amongft many others, the tryall of limits and 
bounds of pariihes, and right of patronage, againft tryall of right 
of tithes (by indicavit) againft writs to the bi£op upon a recovery 
in a quart imptdit^ &c. m the kings courts. That none of their 
poiTemons or liberties, which any of the derzy had in the right of 
their church, (hould be tryed berore any fecuUr judge; (fo as they 
would not have conufanoe of things fpirituall, but of temporall 
alfo) and concerning diftreiTes and attachments within their it^z^ 

and 
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Und itt tBbBtp thut ao q9$ warramto ihonld be broQght agftinft tlicfm. 

wken^cjr bad been long in pofleflion, with an inveAive. againft the 

penrerfe interpretation by the judges of the reahne (fo they tenned 

XX) of charters, kc granted to them, and in fubftance againU the 

ancient and jaft wnts of prohibition in cafes, where by the lawes 

of the realme they are maintainable : and commandement given to 

fuimoniih (be king, and inteidiA his lands and rerennes, and 

thmidred oat excommanications againft the judges and others if 

they viobied, or obeyed not the faid canons and conflitations* 

And this wu the principall ground of the controveriiea between 

|he judges of die veafane and the bifhops.: for this caufed eccle^ 

fiafticall jndra to uforp and incroach apon the common law. But 

HOtwith^iDdW the greatnefle of the archbiihop Boniface, and 

that divers of the judges of the realm were of the clergy, and 

all the great offi^ra of the realm, as chancellor, treafurer, privie 

feale, &c« were prelates; yet the judges proceeded according to 

the lawes of the realm, and ftiU kept, uoagh with great difficulty, * 

the ecdeiiafticall courts within their juft and proper limits. The 

courts by pretext of thefe canons being at variance, at length at a 

parliament holden in the 51 yeare of Henry the third, Boniface, 

and the reft of the clergy complained (which was Mmum rrfugiump 

and yet the right way) and exhibited many articles as grievances, Is fngmento 

called ArticuU QUri, The articles exhibited by the dergie either by R<><* P"'!- •nao 

accident or induffary are not to be found; fome of the anfwers are ^' ^' ^* 

extant, vis. ad 16 artiembm dg iifmit re/pondttur^ quod Ucet e^/copuH 

ficm ad ij articmlMm dt iUfoMUUtmie, &r. n/penditurf fi aliqtus 

drfamtitui^ \ic.fi mttim artm fnfinue nomaua^rfuirtntt pir qtuu ni 

nmiioi miUut Jein foteritt nomimaniMr, ad proband* matrimonium ., 

n)d tiftamtntam: ftfiaUitir in acai/atiomhus taksperforut impuUend^r 

MOM Jkat, quia f^ i mom u m pirbibent 'ueritaiiy/ed propter hoc nontfi 

twgrtgaHo laieoramfaiiend^t quia per coagregaHmem bujufmodifirwtia 

dmimas pdffft deperin. 

Mii artif? dmunasp^fidt remedimm^ 

Ad ig arti^ rt^ndetur, quod arcbitpifcopus do ipi/copaiu 'vacattte T (OO 1 
moa/i iatromittai qaaatam ad temporaUa, fid tantamjk do J^riiuaUus 
iMtromittat, lie. 

Ad 20 ariii^ re^ouditur, quod de elericis oeeijut it de Hit qm/brfim 
oceidi eoatigerii, infiUtirumfiatjuftitia,ficundum legem a eoafuetudinem 
ferret t^r. 

Ad 21 artie^ rtj^ondetwr^ quod exeemmumcattu per erdinariumy out 
aUumjudieem cempeteutemy et deuunciattu taliter, debebit ab aliit tvitani^ 
ntfi forJoH exeommuuicatus conqueraiur fi ejft injuftt exeommmticatum 
pro aliqua re temporalis de qua non deheat coram erdinario rejpondertiad 
cujus probatumem debet admitti,fid in ceteris qtuepropomt, ut a3or» ejt 
interim emtandui. 

Ad 22 artic' mandabitur jufiiciariist quod mn fant aliqum 
prifie per totam terram de bontj aliquorum, nifi deb'aa pri/<e et 
confuetam 

Ad 23 artic* refpondetur^ quod cum aliqui teneant aliquod de rege in 
capite unde cuftodia debeatur^ cuftodi^ omnium terrarum de quibu/cunque 
tenentCM illi tenementa ilia teneant cum acciderint (fi inde cufiodia habere 
debeatur) baSienus'^ex cenfuetudine approbata Jpedaruut ad regem^ fid 
epifiopi fi expedite tndeant^ inhibeant ttnentibusfidt, ne aliqua tenementa 
fibi perquirant defeodie regis* 

Thefo 
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Prohibitio for- 
snata de ftatut' 
Artic'Cltri.Vct. 
MagD. Chart. 



Tid. Brit. fo. 

35. b. Regiftr. 

36. h. 29 £• 3* 
ao. F.N.B.41. 
a. Vid. Vet. 
Magn. Chart* 
foL9i.BcyteIett 
impreflioa. 
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Mat. Parker, 
fol. a 19* 



Thefe anfwers are yet extant of record, and are wordiy to be 
reaci at large as they yet remaine; whereunto we referre the 
reader. This is to be obferved, that none of Boniface's canons 
againft the lawes of the realme, and the crowne and dignity 
of the king, and the birth-right of the fubjeA, are here con- 
firmed. 

What the refidue of the articles and the anfwers were, may be col- 
kded by that a6k of parliament entitled probihitio/ormata dtftatuf 
articuU chri^ which was made in th/s time of '^d ward the firft, aboot 
the beginning of his rai^n, which beginneth thus: Ed<wardusy l£cm 
pralatist l£c. wherein divers points are to be obferved againft the 
canons of Boniface : l • ^Imd cognitiorus pUcitorum /ufer feodaiihus ef 
iibirtatihus feodalium^difiridionihus, officii s minifirorum^ exicutionibus 
coutra paccm ntftramfaBiSifelonum negotiationiluft confuttudinibus fe^ 
€ularibus^ attachiamentis^ mi laica mciUfaHoribus rtdatiSf robbtrsif, 
arrefiationibuSf maneriist adnfocationibus iccUfiarum, /ufficiintibus ajffijfis 
juraiiSy recagnitionihus kucum feodum contingentibus, et nbus aliij, ei 
caufis pecuniarumy et dealiis catallis et debitis qude lunfunt de tejtament* 
*vel matritnott* ad coronam et dignitattm regiam pertineant, et de regw 
de confuetud* ejufdem regni approbata, et ba^enus dfermata. 

2, Et proceres, et magnatesy out alii de eodem regno tempmbus ntf* 
trorum prtedecejorum regum Anglian feu nofira autboritate alicujut non 
mnfue-veruttt contra confuetudinem illam fiiper bujufmodi nbus in 
caufa trahi *vel compelli ad comparendum coram quocuui^ui juiia 
ecclefiaftico* 

3. Etqmd'uicecomis nonpermittantf quodaUqui laid in balifuaftacom- 
n/eniunt adaliquas recognitiones perfacramentaJuafaciejuTy nifiin caufis 
matrimonialibus etteftamentariis. Of the fubftance of this prohibition, 
Britton fpeaketh in thefe words, et queux ountfuffert pleader en court 
cbriJHan auters pleas y que 'de teftament ou matrimoniej et de purejpiri^ 
tueltiefans demers prender de lajf borne, Oufuffert lay borne iorrer den/ani 
lordinary* 

After this the clergy, at a parliament Kolden in the raigne of the 
fame king £• 1. preferred articles intitled tfr//f»/i contra probihi^ 
tionem regis, fearing left by reafon of fome venerall words therein 
they might be prohibited in caufes, which otright belonged to the 
ecciefiaftical jurifdidion, in thefe wordSf fub bac forma impetrant laid 
probibitionem in genere fuper decimiSf oblationibus, ob<ventionibus, mor* 
tuariisy redemptionibus penitentiarumy violenta manuum iuje&iom in 
clericum vel ^mijffarium, etin caufa defamationis^ in quibus cajibus agitur 
adpeenam canonicam imponendam. And a juft ana jegall anfwer was 
made thereunto, as thereby appeareth. But it is to be obferved, that 
they claimed nothing which was agaioft the true meaning of the 
faid a£l, called probibitio format a de fiatuto artic* cleri, nor any of 
Boniface's canons to bee cbnfirmed : and fo thefe matters reded, 
ttntill the parliament holden at Lincoln in the ninth yeare of £dw. 
2. where Walter Reynolds biihop of Canterbury (whom the king 
favoured, faith one, {ingularly for the opinion he had of his fidelity 
and great wiidome, and fFalterus arcbiepifcopus Cantuarienfis regi gra^ 
tiojijfimusfuit, bac regis ^equlffima refponfa ad pralatorum petita obti^ 
nuit) in the name of himfelfe and of the clergy, preferred thefe 16 
articles, and by authority of parliament had the anfwers here foU 
lowing feriatim to every one of them. And now it may feem high 
time that we fliould defcend to the pcrufall of the preamble, and 
the articles and anfwers. But before we come to it, it ihall con« 

dace 
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duce mnch to the right underfianding of divers parts of this adl of 
parliament, to report unto you what articles Richard Bancroft 
mrckbifliop of Canterbury exhibited in the name of the whole 
clergy in Michaelmas terme anno 3 Jacob, regis to the lords of the 
privie coancell againd the judges of the realm, intitled> Certain 
articles of abufcs, which are defired to be reformed* in granting oP 
prohibitions, and the anfwers thereunto, upon mature deliberation 
and confideratiouy in Eafter terme following, by all the judges of 
England, and the barons of the exchequer, with one unanimous 
confent under their hands (refolutions of highed authorities in law) 
which were delivered to the lords of the conncell. And we for 
diilindlion fake (becaufe we ihall have occaiion often to cite diem) 
call them Artiadi Cleri 3 Jaeobi, 

His Majefty hath power to reforme abufes in prohibitions* <• 

The clergy well hoped, that they had taken a good coorfe in Objeftioa* 
feeking fome redre/Te at his majefties hands concerning fundry 
abufes offered tohis ecclefiafUcalljurifdi^tion, by the over frequent 
•and undue granting of prohibitions ; for both they and we fuppoied 
(all jurifdidlion, both eccledaflicall and temporal! being annexed to 
the imperiall crowne of this realms) that his highneSe had been 
held to have had fufficient authority in himfelfe,.with the aflillance 
of his councell, to judge what is amiife in either of his faid jurif- 
di6kions, apd to have reformed the fame accordingly; otherwife a 
wrong conrfe is taken by us, if nothing may bee reformed that is ' 

now complained of, but what the temporal! judges fliali of them- 
felves willingly yeeld unto. This is therefore the firft point, which 
iipon occafion lately offered before your lordihips by fome of the 
judges, we defire may be cleared, becaufe we are itrongly per- 
. fwaded as touching the validity of his majefties faid authority, 
and doe hope we ihall be able to juftifie the fame, notwith- 
ftanding any thing that the judges, or any other can alledge to the 
contrary. 

No man maketh any queftion, but that both the jurifdiifkions are Anfwerof the 
lawfully and juflly in his majefty, and that if any abufes be, they judges, 
ought to bee reformed: but what the law doth warrant in cafes of 
prohibitions to keep every jurifdi£lion in his true limits, is not to 
be iaid an abufe, nor can oe altered but by parliament. 

The formes of prohibitions prejudicial! to his majeliies authority in ^ . 

caufes eocleiiaftical]. 

Concerning the forme of prohibitions, forafrouch as both the Obje^ion^ 
ccclefiafticall and temporal! jurifdidlions be now united in his ma- 
jeftie, which were heretofore defaao, though not de jure derived 
from feverall heads, we defire to be fatisfied by the judges, whether, 
as the cafe now ftandeth, the former manner of prohibitions here- 
tofore ufed importing an ecclefiafticall court to be aliud forum a 
foro regio^ and the ecclefiafticall law not to be legem terra, and die 
proceedings in thofe courts to bee contra coronam et dignitatem regiam, 
may now without offence and derogation to the kings ccclefiafticall 
prerogative becontinued^ as though either the faid jurirdic>ions re- 
mained now fo dlftinguiflied and fevered as they were before, r g ^ 
or that the lawcs ccclcfiafticallj which wee put in execution, were *• ''* J 

not 
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not the ktags and the realmes ecclffaftiaiH hwei» at Wetl as ttii 
temporal! lawes, 
Anfwer. It is true, that both the jurifilifiioiu were erer itjun in the 

crowne* thongh the one fometiiiies nfarped b)r the fee of Rome;, 
but neither b the one tim^ nor in the otner hath ever theibnne of 
prohibitions been altered, nor can bee but by parliament. And it is 
contra ewonam ei digmtaUm ngiam fer any to nforp to deale in that^ 
which thry hare not laWfnll warrant from the crowne to deale in» or 
totakefromtheteroporalljiirifdi&ionthatwhichbelon{;edtoit. The 
prc^ibidons doe not import* that the ecclefiafticall courts are atad 
then the kings^ or not the kings courts, but doe import, that the 
cauie is drawne into aliud ixamim then it ought to be: and there- 
fore it is alwaies faid in the prohibitions (be the court temporall 
or ecclefiafticall, to which it is awarded) u they deale in any cafe 
which they have not fwwer to hold plek of«that thecaufe is drawn 
ad aliud txam$H then it ought to be; and therefore rf«/ra csricme 
it dignUattm ngiam. 

A fit time to be affigned for the defendant^ if he will feek a 
prohihitiop. 

As touching the time wlien prohiUtions are granted* it ftemelk 
ftrange to us, that they axe not dnely granted aft the fuit of the de« 
fend^t in the ecdefialUcall court after his anfwer (whereby hee 
affirmeth the jarifdidion of die faid court, and fubmitteth himfdie 
unto the (ame;) but alfo after all allegations and {mofes made on 
both fides, when the cauie is fully inftrudled and fumiihed for fei»- 
tence: yea, after fentence, yea after tivo or three fe,ntences given* 
and after execution of the fud fentence or fentences, and when the 
party for his long continued difbbedience is laid in prifon upon die 
writ of ixco9tnmmcat§ cafiindot which couries, fbrafinuch as they 
are againft the rules of the common law in like cafes (as we take 
it) and doe tend fo greatly to the delay of juftice, vexation, ind 
charge of the fubjed, and the dilgrace and dilcrcdit of his mayefties 
jurifdidiion ecclefiaiHcall, the jtt<^s (as we fuppofe) notwithftand- 
ing their great learning ip the lawes, will be hardly able in defence 
of them to fatisfie your lordihips. 
Aafwtr. . Prohibitions by law are to be granted at any time to reftraine a 

court to intermeddle with, or execute any thing, which bv law they 
ought not to hold plea of, and they are much miftakea that main* 
taine the contrary. And it is the folly of fuch as will proceed in 
the ecclefiaiHcall court for that, whereof that court hath not jurif- 
didlion; or in that, whereof the kings temporall courts (hould have 
the jurifdidlion. And fo themfelves £by their extraordinary deal- 
ing) are the caiife of fuch extraorainary charges, and not the 
law : for their proceedings in fuch cafe zxttoram nonjudia. And 
the kings courts that liiay award prohibitions, being informed 
either by the parties themlUves, or by any ib-anger, that any 
court temporall or ecdefiafticall doth hold plea of that (whereof 
they have not jorifdidion) may lawfully pronibit the fame, as weU 
after judgement and execution, as before. 

4» Prohibitions unduly awarded heretofore in all caufes almoft of 

ecclefiailicall cognizance. 

Objeaioo* Whereas it will be confefTcd, that caafes concernij^g teftaments, 

matrimony, benefices, churches, and divine fervice, with many 

ofilcnces 
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blfences againli the i, t, 3, 4, 5, 7* 9. and lo. commandemenu, 
are by the lawes of this realm of ecdefiafticall cognizance, yet 
there are few of them, wherein fundry prohibitions hive not been 
granted, and that more ordinarily of latter times, then ever here- 
tofore, not becaafe we that are ecdefiafticall judges doe give 
mater caafe of foch grandn? of them, then before have been given, [ 003 J 
but for that the humour of the time is growne to be too eager 
agunft all ecclefiaftitall jurifdiftion. For whereas (for examples 
fake) during the raigne of the late queen of worthy memory, there 
have been j^8 prohibitions, and^fince his majefties time 82 fent into 
the court o? the arches ; we humbly defire your lordlhips, that the 
judges may be urged to brine forth one prohibition of ten, nay the 
twenueth prohibition of all 3it faid 48S, and but 2 of the faid 8s, 
which upon due confiderations with the libels in the ecdefiafti- 
call court, they fliall be able to juftifie to have been rightly award* 
cd : we fuppofe they cannot ; our predeceflbrs, and we our felves 
bare ever been fo carefiill not to exceed the compaffe and limits of 
the ecdefiafticall jurifdidion : which if they fliali refiife to attempt, 
or (hall not be able to performe, then we referre our felves to your 
lordfltips wiidomes, whether we have not juft caofe to complaine, 
and crave reftraint of this over lavifti granting of prohibitions in 
every caufe without refpeA. That which we have (aid of the pro- 
hibitions in the court of the arches, we verily perfwade our felves 
may be truly affirmed of all the ecdefiafticall courts in England, 
which doth fo much the more aggravate this abufe. 

It had been fit they ihould have fet downe fome particular AoTwer. 
cafes, in which they find the ecdefiafticall courts injured by the 
temporall (as their lordfhips did order) unto which we would 
have »ven a.particular anfwer ; but upon thefe generalities no- 
thing but clamour can be concluded. And where they fpeake of 
mulutndes of prohibitions ; for all granted to, or in refped of any 
ecdefiafticall court, we have heretofore caufed diligent fearch to 
be made in the kings bench and common pleas, from the beginning 
of his majefties raigne, unto the end of Hilary term, in the third ' 

yeare of his raigne ; in which time we find, that tlierc were grant- 
ed unto all the ecdefiafticall courts in England out of the kings 
bench but 251. whereof 149. were ^e* mo^o decimandi, upon unity 
of pofieffion, for trees of 20 yeares growth and upwards, and for 
barren and heath ground, and all out of the common pleas, but 62. 
whereof 31. were fuch as before, and the reft grounded upon the 
bounds of parifties, or fuch other caufes as they ought to be granted 
lor ; but for that which was done in the late queenes time, it would 
be too long a fearch for us to make, to deliver any certainty there. 
of. And for his majefties time, they requiring to have but two ' 
to ba lawfully warranted upon the libcll in the ecdefiafticall court, 
we have £ix. to ftiew to be lawfully warranted upon the libell there, 
and fb are all the reft of like kind, by which it will appeare, that 
thb (eggeftion is not onely untrue, but alfo, that the extraordinary 
charges growing^ unto poore men, are of neceifity by meanes of the 
undue pradlices Q| ecdefiaft call courts. 

The multiplying of prohibitions in one and the fame caafe, the 5. 

libell being not altered. 

Akhongh it hath been anciently ordained by a ftatute, that Objrnion. 
when a coufultauon is once duly gr.iated upon a prohibition made 
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to the judge of holy church, the fame jud^e may proceed lA &i 
caufe, by vertae of that confttltation> notwithftanding any othef 
prohibition to him delivered, provided that the matter in the ]il>eii 
of the fame caufe be not en^roiTed* enlarged, or otherwife changed | 
yet notwithftanding prohibitions and confultations inoiie and the 
fame caufe, die libell being no waies altered according to the faid 
ftatute, are lately fo multiplexed, as that in fome one caufe, a$ afore^ . 
faid, two, in (ome three, in fome other fix prohibitions, and fo 
many confultations have been awarded, yea divers are fo granted 
out of one court : as for example, when after long fuit a confulta- 
tion is obtained, it is thought a fufficient caufe to fend out anothei^ 
prohibition in revocation of the faid confultation, upon fuggeftion 
therein contained, that the faid confultation minus commode tma^ 
na^uiu ^y which pretty device the judges of thofe courts which 
grant prohibitions, may, notwithftanding the faid ftatute, upon one 
( 604 ] Hbell not altefed, grant as man^ prohibitions as they lift, com- 
manding the ecclefiafticall judges m his majeflies name, not to pro- 
ceed in any caufe that is fo divers times by them prohibited^ where- 
by the poore plaintifes doe not know when their confultations (pro- 
cured with great charge) will hold, and fo finding fuch and fo 
many difficulties, are driven to goe home in great griefc, and to 
leave the caufes in Weftminfter hall, the ecclefiaflicall judges not 
daring to hold any plea of them. Now may it pleafe your lord- 
ihips, the premiffes being true, we humbly defire to heare what 
the judges are able to produce for the juilifying of thefe their 
proceedings. 
Ajifwer. It were fit they fhould fet downe particular caufes, whereupon 

this grievance is grounded, and then we doubt not but to anfwer 
it fumciently, without ufing any pretty device, fuch as is fet downe "^ 
in this article. 

^^ The multiplying of prohibitions in divers caufes, but of thfe fame 

nature, after confultations formerly awarded. 

Objeaion. We fuppofe, that as well his majeflles ecdefiafticall Jurifdidion> 

as alfo very many of his poore, but dutifull fubjefisi are greatly 
prejudiced by the granting of divers feverall prohibitions, and con- 
fultations in caufes of one and the fame nature and condition, and 
upon the felfe fame fuggeftions : for example, in cafe of beating a 
clerke, the prohibition being granted upon this fuggefHon, that 
all pleas de nji et carmis belong to the crowne, &c. notwithflanding 
a confultation doth thereupon enfuc, yet the stty next day after, 
if the like fuggeftion be made upon the beating of another clerke, 
even in the &me court another prohibition is awarded. As alfo, 
where 570 prohibitions have been granted fince the late queenes time 
into the court of arches (as before is mentioned) and but 1 1 j con« 
fultations afterwards upon fo many of them obtained \ yet it is evi- 
dent by the faid confultations, that (in efFe£l) all the reft of the faid 
prohibitions ought not to have been awarded, as being groimded 
upon the fame iuggeftions, whereupon confultations have been for- 
merly granted : and fo it followeth, that the caufes why conful- 
tations were awarded upon the reft of the faid prohibitions, were 
for that either the plaintifes in the court ecclenailicall were driven 
for faving of further charge, to compound, to their loffe, with their 
advcrfarics, or were not SjIc to fuc for them; or being able, yet 

through 
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tiirott^h ftrength of oppofition againft chem, were conf!rained to 
deM; which la an argument to us, that the temporall judges doe 
wittingly and willingly grant prohibitions, whereupon they know, 
before hand, that confultations are due : and if we miilake any 
tbmg in the premiiTes, we defire yoor lordfliips, that the judges, 
for toe juftification of their courfes, may better enforme us. 

It fhall be eood, the ecclefiaftical judges doe better enforme Anfwer. 
themfelvesy and that they put fome one or two particular cafes to 
prove their fuggeftions, and thereupon they will find their owne 
errottr ; for the cafe may be fo, that two feverall minifters fning in 
the eoclefiafUcall court for beating of them in one and the lelfe 
fame forme, that the one may and ought to have a cenfultation, 
and the other not. And fo it is in cafes of prohibitions, ^e m^do 
Jecimattdi I and hereof groweth the overfight in making this ob- 
je6iion. And we aiTare our felves, that they ihall not find 570 
prohibitions granted into the arches fince her late majelHes death ; 
for we find (if our clerkes affirme truly upon their fearch) that out 
of the kings bench have been granted to all the ecclefiaflicall 
courts in England but 251 prohibitions (as before is mentioned) 
from the beginning of his majefties raigne, unto the end of Hilary 
terme laft ; and out of the commoli pleas not 63. And therefore 
it cannot be true, that fo many have pafled to the arches in that 
time, as is fet downe in the article ; and this article in that point 
doth exceed that which is fet downe in the fourth article by almoft 
500, and therefore whofoever fet this downe, was much forgetful! 
of that which was before fet downe in the fourth ardcle, and might 
well have forborne to lay fo great a fcandall upon the judges, as [ 605 ] 
to affirme it to be a witting and willing errour in them, as is ftt 
downe in this article. 

New formes of confultations, not exprefiing the caufo of the 7. 
granting of them. 

Whereas ujpon the granting of confultations, the judges in times OWeftJ<»* 
paft did therein exprefle and acknowledge the caufes fo remitted to 
oe of ecclefiafticall cognizance, which were prefidents and judge- 
ments for the betted afllirance o£ ecclefiafticall judges, that they 
might afterward hold plea in fuch cafes, and the like; and were 
alfo fome barre as well to the temporall judges themfelves, as alfo 
to many troublefome and contentious perfons from either granting 
or feekmg prohibitions in fuch cafes, when fo it did appeare unto 
them upon record, that confultations had been formerly granted 
in them ; they the faid temporall judges have now altered that 
courfe, and doe onely tell us, that they grant their confulutions 
cirtss dt cauJU ipfos apud Wtftm^ mtyventihus^ not exprefiing the ianie 
particularly, according to their ancient prefidents. By meanes 
whereof the temporall judges leave themfelves at liberty without 
prejudice, though they deny a confultation ; at another time upon 
the fame matter contentions perfons are animated, finding no canfe 
exprefied, why they may not at another time feeke for a prohi- 
bition in the fame caufe ; and the ecclefiafticall judges are left ^t 
large to thtnke what they lift, being no way inftrufled of the 
nature of the caufe which procured the confultation : the reafon of 
which alteration in fuch confultations, we humbly iotreat your 
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lord(hip8, that the judges, for our better inftmOioii, nay be rft- 
qoired to exprefle. 

If we find the declaration upon thefurmife, upon which die pro- 
hibition is granted, not to warrant the furmife, then we forthwith 
grant a confultation in that forme which is mentioned, and that mat- 
ter being mentioned in the confultation would be very long and 
cumberfome, and give the ecclefiaflicall court little infbnnation, 
to dired them in any thing thereafter ; and therefore in fuch cafes, 
for brevity fake, it is uiiiall : but when the matter is to receive end 
by demurrer in law, ortryall, the confulution is in another forme. 
And it is their ignorance in the arches, that will not nnderftand 
this, and we may not fupply their defeds with changing our formes 
of proceedings, wherein if they would take the advice of any 
learned in the lawes, they might ibon receive (atisfadion. 

That confulutions may be obtained with iefle charge and 

difficulty. 
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The ^reat expences and manifold difficulties in obtaining of 
confultauons are become very burthenfome to thofe that feeke for 
them ; for now a dayes, through the malice of the plaintifes in the 
temporaU courts, and the covetous humours of the clerkes, prohi- 
bitions are fo extended and enlarged, without any neceffity of the 
matter ((bme one prohibition containing more words amd lines 
then forty prohibitions in ancient times) as by meanes thereof the 
party in the ecclefiallicall court, againfl whom the prohibition is 
granted, becomes either unwilling , or unable to fue for a confulta- 
tion, it being now ufnall and ordinary, that in the confultations 
muft be recited intadem 'verba the whole tenour of the prohibition, 
be it never fo long; for the which (to omit divers other fee^^ 
which are very great) he mull pay for a draught of it in paper 
viii. d. the (heet, and for the entry of it xii.d. the (heet. Further- 
more, the prohibition is quicke and fpeedy : for it is ordinarily 
granted out of court by any one of the judges in his chamber, 
whereas the confultation is very flowly and hardly obuined, not 
without (oftentimes) coftly motions in open court, pleadings, de- 
murrers, and fundry judicial! hearings of both parties, and long 
attendance for the fpace of two or three, nay, fometiroes of eight 
[ 6c6 ] or nine years before it be obtained. The inconvenience of which 
proceedings is fo intolerable, as we truft, fuch as are to grant 
coniiiltations will by your lordlhips meanes not onely doc it ex- 
peditely, and moderate the faid fees ; but alfo reforme the length 
of the faid confultations, according to the formes of cpnfultations 
in the Regifter. 

It were fit the particular caufe were fct downc, whereupon the 
general! grievance, that is mentioned in this article, is grounded ; 
and that done, it may have a full anfwer : for a prohibition is 
grounded upon the libell, and the confultation mud agree there^ 
with alfo ; and therefore we doubt not, but the ground of this 
grievance, when it is well looked into, will grow from themfelves 
in interlacing of much nugatory and unnecefllary matter in their 
libcUs : and for the itt^ uken ; wee affure our fclves, none are 
taken, but fuch as are anciently due and accuflomed ; and it will 
appeare, that we have abridged the fees, and length of pleadings, 
I an4 
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and ufe no delayes, but Tuch as are of necefnry> and we wi(h they 
would doc the like, and upon examination it will appeare of which 
fide it growes, that the fees or delayes are fo intolerable. And 
where in ancient time fuch as fued for tithes, would not foe bat for 
things queflionable, and never fought at their parifhioners hands ' 
their tilhcs in other kinds then anciently they had beeii o(ed to 
have been paid ; now many turbulent minifters do infinitely vexe 
their parifhioners for fuch kinds of tithes as they never had, 
whereby n^any parilhes have been much impoverifhed : and for 
example, we (hall (hew one recordi wherein the minifterdid de- 
mand feventeen feverall kinds of tithes, whereupon the partie foing 
a prohibition had eight or nine of them adjudged againfl the mi- 
nifter upon demurrer in law, and other paded againfl him by tryall, 
and this mufl of necefEty grow to a matter of great charge; but 
where is the fault, but in the minifler that gaVe occafion ? and we - 
will (hew one other record, wherein the^ party confefTed-io fome of 
OS, that hee was to fue his parifhioner but for a calfe and a goofe; 
and that his prodor neverthclcfTe put in the libell or demand of 
tithes, of feven or eight things more then he had caufe to fue for: 
this enlarged the prohibition, and gave occafion of more expence 
then needed ; and where is the fault of this, but in the ecdefiallicall 
courts f and as in thefe, fo can wee approve in many others; and 
therefore wee muft retort the caufe and ground of this grievance 
uppn themfelve?, as more particularly may appcare by the feverall ■ 
preiidents to be (hewed in this behalfe. 

Prohibitions not to be granted upon frivolous fuggeftions. 9. 

It it a prejudice and derifion to both his majefties eccle(ia(ticall Objc^ioo* 
and temporall jurifdidlions, that many prohibitions are granted 
npon trifling and frivolous fuggeflions, altogether unworthy to 
proceed from the one, or to give any hinderance or interruption 
to the other: as upon a fuit of tithes brought by a minifter againfl 
his parifhioner, a prohibition flyeth out upon fuggeftion, that in 
regard of a Ipeciall receipt, called a cup of buttered beare made 
by the great Ucill of the faid parifhioner to cure a grievous difeafe 
called a cold, which forely troubled the faid minifler, all his tithes 
were difcharged. And likewife a woman being convented for 
adultery committed with one that fufpicioufly reforted to her 
houfe in the night time, the fbggeflion of a prohibition in this 
cafe was, that emnta placita de noSiumis ambulationihus belong to the 
king, &c. Alfo where a legatary fued for his legacy given in a . 
will, the prohibition was, ^ia omnia pladra de donis it concijpomhus 
fpeSant ad forum regium, et non ad forum eccUftafticum, dummodo non 
fiat de teftamento et matrimonio ; as if a legacy were not donatio di 
or in teftamento^ with many other of like fort. The reformation 
of all which frivolous proceedings, fo chargable notwithflanding 
to many poore men, and the great hinderance of juilice, we humbly 
refcrre to your lordfhips confideration. 

We grant none upon frivolous fuggeftions, but for the cafe put, Anfwer. 
it is ridiculous in the minifter to make fuch a contract (if any luch [ 607 J 
were) but that maketh not the contrad void, but difcovcreth the 
unworthinefle of the pany that made the fame, and yet no fault 
in granting the |)rohibition ; but when it fhall appeare unto us, ^ 
that fuch a matter is fuggefted by fraud of any derke or counceller 
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«t Ia>^» we will not retnic fach o^eDces, but will exclude foch at' 
corney from the court, and fuch councellers from their pra^ice ae 
the barre. And if they will fuggeft adultery to one> againft whom 
they prove but night- walking, and doe adjudge him for it, we are 
in fuch a cafe to prohibite their proceedings : for that is a matter 
meerly pertinent to the temporall court; fo, if it appeare4iee hath 
entred the hoafe as a thi^e, or a burg]arer, and fo in many other 
cafes alfo. Aiid if any furmife ^ legacy from the dead, where it 
•was but a promife of payment in his life time, in that cafe fuch 
a fuit is to be prohibited : but if in thefe cafes the parties were 
named, then we might fee the record, and thereupon be direded 
to {hew upon what confideration thefe prohibitions were granted, 
otherwife wee fhall thinke that thefe are cafes newly invented. 

ic*. No prohibition to be granted at his fuit, who is plaintife. in the 

Spirituall Court. 

Obje^reB* We fuppofe it to be no warrantable nor reafonable courfe, that 

prohibitions are granted at the fuit of the plaintife in the eccle- 
iiafticall court, who having made choice thereof, and brought his 
adverfary there into tryall, doth by all intendment of law anil 
rcafon, and by the ufage of all other judici all places conclude him- 
felfe in thsLt behalfe ; and although he cannot be prefqmed to hope 
for helpe in any other court by way of prohibition, yet it is very 
ufuall for every fuch perfon fo proceeding onely of meere malice 
for vexation of the party, and to the great delay and hinderance 
of juflice, to find favour for the obtaining of prohibitions, fome- 
times after two or three fentences, thereby taking advantage (as 
he muil plead) of his owne wrong, and receiving aide from that 
court, which, by his owne confeffion,, he before did contemne ; 
touching the equity whereof^ we will expert the anfwer of the 
judges* 

Anfivuv ^ None may pnrfne in the ecclefiaiticall court for that which the 
kings courts ought to hold plea of, but upon information thereof 
given to the kings courts, either by the plaintife, or by any meere 
Granger, they are to be prohibited^ becaufe they deale in that which 
appertaineth not to their jurifdidjtion, where if they would be care- 
^ full not to hold plea'of that whkh appertaineth not to them, this 
• needed not: and if they will proceed in the kings courts againft 
fuch as purfue in. the ecclefiailicall courts for matter temporal!, 

*_ that is to be inflified upon them, which the quality of their offence 

requireth; and how many fentences howfocver are given, yet 
prohibitions thereupon are not of favour, but of juuice to be 
granted* 

11. No prohibition to be granted, but upon due confideration of the 

libcll. 

ObjtAloii* It is (we are perfwaded) a great abufe, and one of the chiefe 

f rounds of the moft of the former abufes, and many oth^, that pro* 
ibiticns arc granted without fight of the libell in the ecclefiailicall 
court; yea, lometimes before the libell be there exhibited, where- 
as by the lawes and ftatntes of this realme ^as we thinke) the libell 
(bein^ a briefe declaration of the matter m debate betweene the 
|)laiiitife and defendant) |s appointed as the only rule find diredlion 
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for the dafi granting of a ^ohibition, the reafon whereof is evi-* 
dent, viz, upon diligent confiJeration pf the libell it will eafily 
appeare, whether the caufe belong to the temporal] or eccleiiafticafl 
cognizance, as on the other fide without fight of the libell, the 
prohibition mud needs range and roave with (Irange and forraigne 
fuggeilions at the will andplcafurc of the devifor, nothing perti- 
nent to the matter in demand : whereupon it cometh to paife, that { 6o8 J 
when the judge ecclefiailicall is handling a matter of fimony, a 
prohibition is grounded upon a fuggeHion, that the court tryeth 
pladta di advocattonibus ecclejiarum^ it di jure patroruUus* And 
when the libell containeth nothing but the demand of tithe wo(^]» 
and lamb, the prohibition furmifeth a cudome of paying of tithe 
pigeons. So that if it may be made a matter of conscience to 
grant prohibitions only, where they doe rightly lye, or <o pre- 
lerve the jurifdidion eccleiiafticall united to his majelHes crowne, ^ 
it cannot (we hope) but feem neceifary to your lordihips, that due 
confideration be firft had of the libell in the ecclefialUcaU court, 
before any prohibition be gratnted. 

Who hath an advowfion granted to him for money, being fucd Anfwcr* 
for iimony, (hall have a prohibition ; and it is manifell, that though 
in the libell there appeare no matter to grant a prohibition, yet 
apon a collateral! furmife the prohibition is to be granted : as where 
one is fued in a ipirituall court for tithes oi filva atdua, the party 
may fuggeft, that they were grdfle or great trees, and have a 
prohibition, yet no fuch matter appeareth in the libell. So if on^ 
bee fued there for violent hands laid on a minifter by an officer, 
as a conflable, hee being fued there may fugged, that the plaintifb ) 
made an affray upon another, apd he to preferve the peace laid 
hands on him, and fo have a prohibition. And fo in very many 
other like cafes, and yet upon the libell no matter appeareth why 
a prohibition ihould be granted : and they will never (hew, that a 
cuftome to pay pigeons was allowed to difcharge the payment of 
wooll, lamb, or fuch like. 

No prohibition to be granted under pretence, that one witnelTe 1 2. 
cannot be received in the ecclefiaflicall court, to ground a 
judgement upon. 

There is a new devifcd fuggellion in the temporall courts com- ObieOIoiu 
monly received and allowed, whereby they may at their will and 
pleafure draw any caufe whatfoev^r from the ecclefiadicall court : 
for example, many prohibitions have lately come forth upon this 
fttggeflion, that the lawes eccleHafticall doe require two witnefles, 
where the common law accepteth of one; and therefore it is contra 
legem terra, for the ecclefiaflicall judge to infift upon two witneff.s 
to prove his caufe : upon which fuggellion, although many con- 
fultations have been granted (the lame being no vny as yet able 
to warrant and maintaine a prohibition) yet becaufe we are not 
fure, but that either by reafon of the ufe of it, or of fame future 
confirudion, it may have given to it more fUength then is con- 
venient, the fame tending to the utter overthrow of all eccle- 
iiiflicall jurifdi6lion, we mod humbly defire, that by your lord- 
fhips good meanes, the fame may be ordered to be no more ufed. 

If the queilion be upon payment, or fetting out of tithes, or Aaf^tc*. 
«pon the proofe of a legacy, or marriage, or fuch like incidence, 
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we arc to leave it to the tryall of their law, though the party havt 
but one wicnefie; but where the matter is not determinable in the 
ecclefiadtcall courts there lyeth a prohibition either upon, or with- 
out fuch a furmife. 

13. No good fuggeftion for a prohibition, that the caufc is neither 

teflamentary, nor matrimonialL 

Objection. As the former, device laft mentioned endevoureth to ftrike away 

at one blow the whole cccleiiafticali jurifdiftion; fo there is another 
as ufuali, or rather more frequent then the former, which is con- 
tent to fpare us two kind of caufes to deaie in, o/Za;. teftamentary, 
and matrimoniall: and this device infulteth mightily in many pro- 
hibitions, commanding the ecclefiafticall judge, that be the caufis 
never fo apparently of ecdefiafticall cognifance, yet hee ihall fur- 
[ 609 } ceafe ; for that is neither a caufe telhmentary, nor matrimoniall : 
which fuggellion, as it grew at the firjl upon miftaking, and omit- 
ting the words, iie honis it cataliis^ t^c. as may appeare by diven 
ancient prohibitionsin the Regifter ; fo it will not be denied, but 
that, befides thofe two, divers and fundry other caufes are notori- 
oufly knowne to be of ecdeiiafticall cognizance, and that confuU 
taiions are as ufually awarded (if fuit in that behalfe be profecuted) 
nocwithftanding the faid fuggeftion, as their proliibitions are eafily 
granted ; which, as an injury, marching with the reft to wound 
poore men, protraft fuits, and prejudice the courts eccleiiafHcall^ 
we defire that the judges will be pleafed to redreflc. 

Anfwer. J f they obferve well the anfwer to the former obje6lions» they 

may be thereby fatisfied, that we prohibit not fo generally as they 
pretend, nor doe in any wife deale further then we ought to doe, 
to the prejudice of that which appertaineth to that jurifdidiion; 
but wiien they will deale with matters of temporall contrafls, co- 
loured with pretended eccledafticall matter, wee ought to prohibit 
them with that forme of prohibitions, mentioning, that it con« 
ccrneth not matter of marriage, nor tefbmentary : and they (hall 
not find that we have granted any, but by form warranted, both 
by the Regifter, and by law: And when fuggeftions, carrying 
matter fufHcient, appeare to us judicially to be untrue and inlnifi- 
cicnt, we are as ready to grant confultations as prohibiiiions : and 
we may not alter the Torme of our prohibitions upon the conceitf 
of ecclefialUcall judges, and prohibitions granted in the forme fee 
don ne in the article, are of that forme which by law they ought 
to be, aud cannot be allured but by parliament. 

14. No prohibition upon furmife onely to be granted, either cut c^ 

(he kings bench, or common picas, but out of the chancery 

oiiely. 

Clijvr.ior.. AmoTigft tV caufes whereby the ecclefiafticall jurifdiclion is 

opprelfed with multitude of prohibitions upon furmifes onely, this 
hath a chicfe place, in that through incroachmcnt (as wee fuppofe) 
(h'.re are fo many roverall courts, and judges in them, that take 
u|X)n them to grant the fame, as in the kingfi bench five, and in the 
common pleas as many, the one court oftentimes crofling the pro- 
ceedings of the other, whereas wee are perfwaded, that all fuch 
ki.ids of prohibitions, being originall writs, ought onely to iffue 

out 
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OQt of the chancery* and ndther out of the king;s bench, nor com- 

noon pleas. And that thb hath been the ancient pradUce in that 

behalfe, appeareth by fome ifaitutes Of the realme, and fundry ^ 

judgements at the common law ; the renewing of which pradice 

icarrieth with it an apparant (hew of great benefit and conveniency, 

both to the church, and to the fubjedt : for if prohibitions were to 

iSnt onely out of one court, and from one man of fuch integrity, 

judgement, fincerity, and wifedom, as we are to imagine the lord 

chancellour of England to be endued with, it is not likely, that 

he would ever be induced to prejudice and pefter the ecdefiafti- 

call courts with (6 many needle^e prohibitions : or, after a conful- 

tation, to fend out in one caufe, and upon one and the fame libell 

not altered, prohibition upon prohibition, his owne a6l remaining 

upon record before him to the contrary. The further confiderar 

tion whereof, when, upon the judges anfwer thereunto, it (hall be 

more thoroughly debated, wee muft referre to your lordihips hor 

nourable diredion and wifdome. 

A ftrange prefumption in the eccle(ia(lical] judges, to require Anfwer 
that the kings courts ihoiild not doe that which bv law they ought 
to doe, and alwayes have done, and which by oath they are boond 
to doe ! and if this (hall be holden inconvenient, and they can in 
difcharge of us obtaine fome sl^L of parliament to take it from all 
other couru then the chancery, they fiiall doe unto us a great eafe : 
but the law of the realme cannot be changed, but by parliament ; 
and what reliefe or eafe fuch an aft may worke to the fubjeft, 
wife men will foone finde oat and difcerne: but by thefe articles ■- ^ « 
thus difperfed abroad, there is a generall unbefeeming afperiion of *• J 

that upon the judges, which ought to have been forborn. 

fio prohibition to be awarded under a falfe pretence, that the i^. 
ecdefiaiUcali judges would hold no plea for cuAomes for 
dthes, 

^ Amongft many devices, whereby the coj^nizance of caufes of objeaioiu 
tithes is drawn from ecclefiafticall judges, this is one of the chiefeft, 
(«;/». concerning the tryall of cuAomes in payment of tithes, that 
it mud be made in a temporall court ; for upon a quirke and falfe 
fuggeflion in Edward the fourth his time, made by fome fergeants, 
a conceit hath rifen (which hath lately taken greater ftrength then 
before) that ecclefiafticall judges will allow no plea of cuflome or 
prefcripcion, either in noHdecimattJo, or ^ in mode dectmandii and 
thereupon, when contentious perfons are fued in the ecclefiafticall 
court for tithes, and doe perceive, that upon good proofe judges 
ment will be given againft them, even in their owne pleas, fomcr 
times for cuftomes, doe prefently (knowing their own ftrength with 
jurors in the country) fiieunto Weftminfter hall, and there fug- 
jTefting that they pleaded cuftome for themfelves in the ecclefiafti- 
csjX courts, but could not be heard, doe procure thence very readily 
api'phibition; and albeit the faid fuggeftion be notorioufly falfe, 
yet ohe party prohibited may not bee permitted to traverfe the 
fame in the temporall court (diredly contrary to a ftatute made 
jn that behalfe) : neither may the judge prohibited proceed with- 
out danger of an attachment, though himfelfe doe certainly know, 
either that no fuch cuftome was ever alledged before him, or being 
alledged, that he ^id receive the fame, and all manner of proofes 
}1, Inst. 3 Q^4 oiFercd 
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offered dierenpon : which Cbarfe iccmeth the more ftran^e onto 
vs, becaufe the ground thereof laid in Edward the fourth ma time* 
as aforefaid, was alto^ther ontrue, and cannot with any found 
reafoD be maintained : divers datutes and judgements at tJK com- 
mon law doe allow the ecclefiafticall courts to hold plea of fnch 
cullomes ; all our bookes and generaD learning doe therewith con- 
curred aind the ecclefiafticall couru^ both then and ever fince, even 
tntili this day, have» and (till doe admit the fame, as both by omr 
ancient and recent records it doth and may to any moil manifeftly 
appeare. And befides, there are fome eonfultations to bee ihewed 
in this very point, wherein the faid furmife and fuggeftion, that 
the eccleiiafticall judges will heare no plea of cuftomes, is af-* 
firmed to be infufficient in law to maintaine anv fuch profailntion : 
and therefore we hope, that if we Ihall be able, notwithftanding 
any thing the judges (hall anfwer thereunto, to jufttfie the pre» 
mi/Fes, your LordSiips will be a meanes, that the abufes herein 
complained of, having fo falfe a ground, may be amended* 
jIfllWsf. The temporal! courts have alwayes granted prohibitions as well 

in cafes t/e mod& iuimondit as in cafes upon reall compofitions, 
either in difcharg^ of tithes, or the manner of tithing: for that 
modui duimandi had his originall ground opon fome compofition 
In that kinde made, and all prefcriptions and compoiitions m the(e 
cafes are to be tryed at the common law, and the eccle(ia(licalt 
counts oueht to be prohibited, if in thefe cafes they had plea of 
tithes in kind : but if they will fue in the eccleliaiticall court it 
mcdo decimandu or according to compofition, then we prohibit them 
not : and the catrfe why the ecdefiaiticall judges (ina fault here- 
with, is, becaufe many minifters have growne of late more trouble- 
fome to their parifhioners, then in times paft ; and thereby worke 
onto thefe courts more commodity, whereas in former ages ther 
were well contented to accept that which was ufed to be paia, 
and not to contend againil any prefcription or compolition ; but 
now they grow To troublefome to their neighbours, as, were it not 
for the prohibition (as may appeare by the prefidents before re- 
inembred) they would foone overthrow all prefcriptions and com- 
, portions that are for tithes, which doth and would breed iiich a 

t 6ii j generall garboile amongft the people, as were to be pitied, and 
no( to be permitt^. And where they fay, there bee many (latutes 
that take awajr thefe proceedings firom the temporal! courts, they 
are much deceived ; and if they looke well unto it, they (hall find 
even the fame datates (they pretend) to give way unto it. And 
it is ftrange they will affirme fo great an untruth, as to fay, they 
are not permitted to traverfe the fuggelHon in the temporall courts 
lor both the law and daily practice doth allow it. 

16. The euftomes for tithes are ondy to be tried in the ecclefiafticall 
courts, and ought not to be drawne thence by prohibitions. 

Objcaioji. Although fome indifcreet ecclefiafticall judges, either in the 

time of king Edward the fourth, or Edward the fixth, might, agatnft 
law, have refufed in fome one caufe to adroit a plea of cuftome 
of tithes, to the prejudice of fome perfon whom he favoured, and 
I might thereby peradventure have given occafion of fome one pro- 

hibition (but whether they did fo or no, the fuggeftion of a lawyer 
for his fee is no good proofe) yet forafmuch as by three ftatutes 

aad€ 
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m*ik lince titat tlme« wherein it is ordainedy vie. both tiitt dthet 
Ibottld he truAy paid, according to the cuftome, and die tryail «f 
fttch ^ipaf oiencs* according to cuflomc upon any defaalt or oppo- 
{wfidon, ilboald be tryed m the kings eccle£a(licaU courts, and by 
ike kings ^cclefiafticall lawes, and not otherwife» or before any 
otber judges then eoclefiafticdl, we mod knmbly defire your lord* 
ikips, that ifaccorduig to the faid lawes we be moll ready to heare 
aciv plea >of oaftotnes yovr lordihips votiki be pleaied, <hat the 
judges may not be permitted hereafter to grant any prohibitions 
opon (ack falfe iurmiies-; or if they (kaU anfwer, ckat wee miftake . 
<he faid ftatntes, that then the (sid three Hatutes may bee throughly 
debated before your lordihips, left binder pretence of a right* 
svhich they challenge, to expound thefe kind of ftacutes, the truth 
may be over-bome, and poore miniflers dill left onto country 
sryalis, there to 5uiliiie the right -of their tithes before unconfcioa* 
able jAFOTs in t^efe cafes. 

The anfwcr to the former ardde may fcrve for this ; and where AoAwc 
che objection fecAeth to ic^peach the try ail at the common law l^ 
J«rorsi« we hold, and fhall be able to approve it to be a farre better 
coorfe for matter of fuGt upon ithe te&monie of witneiTes, ^wome 
mivM 'vcc4y then upon the confcience of aoy one paiticular man* 
Jbeix^ guided by paper proofes^ anfi we never heard it excepted 
«nto heretofore, that any llatute fkould be expounded by any other 
tkoQ thejudgesof the land; neither was there ever any fo muck 
oirer.feen, as to oppoie himfelfe agaiaft the pradice of all ages to 
make that queftion, or to lay any fuch unjuft impuutioa upon the 
judges of the reaime. 

No prolubitlon to be granted, >9caufe the treble value of tithes it <7* 
fuedfor in the'£cclefiail'icall court. 

Whereas it appeareth plainly by the tenour of the ftatutc of QVjtGum, 
Edw. 6. cap. 13. that judges ecclefiallicall, aad none other, are to 
lieane and determine all fuits of tithes, and other duties for the 
iame; which are given by the faid a£t; and that nothing elfe is 
added to former lawes by that ftatute, but oncly ceruine penalties* 
ifor example, one of treble value : forafmuch as the faid peaalty, 
feeing onely devifed as a meanes to worke the better payment of 
tithes, and for that there are no words ul'ed in 'the faid ilatute to 
^ive j-urifdi^on to any temporsdl court, we hold it moil apparant, 
that the faid penalty of treble value, being a duty given in the 
laid ftatute for non-pay-ment of tithes, cannot bee demanded in the 
ce.Dporall court, but onely before the eccleiiaflicall judges, ac- 
cording to the expreile words of the faid ilatute: and the rather* 
wee are fo perfwaded, becaufe it is raoft agreeable to all lawes and 
rcafon, that where the principal! caufe is to bee decided, there aU. 
dungs incident and acceJary are to bee determined. Befides, it 
i*'as the pradlice Of all ecclefiafticall courts in this realme, imme- ^ &12 j 
4diately after the making of the faid ftatute, and hath continued fo 
evcrjUnceto award treble damages {when there hath been caafe) 
without any oppofition, untiU about ten yeares paH, when, 01 about 
winch time, notwithHanding the premiiTcs, the temporall judges 
l»egan to hold plea of treble value, and dos now accompt it fo pro- 
ficr and peculiar to their jorifdiiiions, as by colour thereof they 
admit ikits originally fox the faid t)caalty, and dt:e K:a!:e thereby 
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(very abfurdly ) the penalty of treble value to bee principal!, wbicft 
is indeed but the acceflary ; and the cognizance of tithes to hte 
but the accefiary, which in all due conftru£lion is moft evident ta 
be the principal], thereby wholly perverting the true meaning and 
drift of that flatute, whereupon if in the fpirituall court the treble 
value be now demanded by the libell as a duty, according to that 
ilatute, or that fentence be awarded direfUy and (incerely upon the 
iaid libell, prefently, as contentious perfons are difpofed, a prohi* 
bicion is granted, and fome (harp words are further ufed, as if the 
eccleiiafticall judges were in fome further danger for holding of 
rhefe kind of pleas : and therefore wc moft humbly deiire, that if 
the judges (hall indft in their anfwers upon fuch their ftraining of 
the faid flatute, your lordihips will be pleafed to heare the fame 
further debated by us with them. 
AoTwen If they obferve well the ftatute, they fhall find, that the eccle- 

fiailicall court is by that ftatute to hold plea of no more, then that 
which is fpecialiy thereby limited for them to hold plea of; and 
the temporal! court not reftrained thereby, to hold plea of that 
which is not limited unto the ecdefiafticall court bv that a£l, and 
of that they had junfdidlion of before : and the forfeiture of double 
value is exprefly limited to be recovered before the ecclefiafticall 
judges; but where a forfeiture is giveq by an aA generally not 
fimiting where to be recovered, it is to be recovered in the kings 
temporal! courts, and the cauiie why it is fo divided, feemeth to be 
for that, where by that sl6\, temporall men were to fue for their 
tithes in the ecdefiafticall court, where it was then prefumed they 
were to have no great favour : therefore the party grieved might 
(if he would) purfue for the forfeiture of the treble value in the 
temporal] court, where hee was to recover no tithes; but if he 
would fue where he might alfo recover the tithes, then hee would 
purfue for the double value : for that is fpecialiy appointed to be 
recovered in the ecclefiafticall court, but not the treble value. 
And although they alledge, that they fometimes ufed to maintaine 
fuit for the treble value, yet as foon as that was complained of to 
the kings courts, they gave remedy unto it as appertained. 

l9« No prohibition to be awarded, where the perfon is flopped front 
carrying away of his tithes by him that fetteth them forth. 

Olijeaioii. -As the faid ftatute of Edward the (ixth laft mentioned afiigneth 

a penalty of treble value, if 'a man upon pretence of cuftome, 
which cannot be juftified, (hall take away his corne before he hath 
fet out his tithes; fo alfo in the faid ftatute it is provided, that if 
any man having fet out liis tithes, fliall not afterwards fufFer the 
parfon to carry them away, 8cc, he (hal pay the double value there- 
of fo carried awiay, the fame to be recovered in the ecclefiafticall 
court. Howbeit the clearnefle of the ftatute in this point, not- 
withftanding meaner are found to draw this caufe 'alfo from the 
ecclefiafticall court ; for^fuch as of hatred towards their minifters 
are difpofed to vexe them with fuits at the common law (where 
they finde more favour to maintaine their wrangling, then they can 
hope for in the ecclefiafticall court) will not faiie to fet out their 
mhes before witnefles, but not with any meaning or intent that 
the parfon (hall ever carry them away ; for pre(ently thereupoa 
tibfey will caufe their owne fervants to load them away to their 

owne 
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pwne barnes, and leave the parfon as he can to feek his remedy; 
which if he do attempt in the ecclefiaflicall coart, out cometh a 
prohibition, faggefting, that gpon fcvcrance and fetting forth of * 
the tenth part from ihe nine, the fame tenths were prefently by 
law in the parfons pofTefTion, and being thereupon become a lay ![ 6^3 ] 
chatteU, muft be recovered by an a£tion of trefpafle at, the common 
law, whereas the whole pretence is grounded upon a meere per- 
verting of the ftatute, which doth both ordain, that all tithes ihatl 
be (et forth truly and juftly without fraud and guile ; and that alfo 
the parfon fhall not be flopped or hindered from carrying them 
away, neither of which conditions are obferved when the filirmer 
doth fet them forth, meaning to carry them ,away himfeife (for 
that is the fraudulent fetting oi* them out;) and alfo, when accord- 
ingly hee taketh them away to his own ufe; for thereby hee ftop. 
peth the parfon to carry them away : and confequently, the penalty 
of this offence is to bee recovered in the (aid ecclefiafticall courts^ 
according to the words of the faid flatute, and not in anycoujt 
temporall : wherefore we moft humbly defire your lordlhips, that 
either the judges may make it apparant to your lordlhips, that we 
miilike this £itute in this point, or that our eccleiiaflicall courts 
may ever hereafter be freed from fuch kinds of prohibitions. 

For the matter of this article it is anfwered before, and whore Anfino. 
the trutl| of the cafe is, that he that ought to pay predial! tithes 
doth not divide out his tithes, or doth in any wife interrupt the* 
parfon or his deputy^ to fee the dividing or fetting of them outz 
that appearing unto us judicially, we maintain no prohibition upon 
any fuit there for the double value, but if after the tithes {cveredp 
the paribn will fell the tithes to the party that divided them, upon 
the furmife thereof, we doe, and ought to grant a prohibition; 
but if that furmife doe prove untrue, we do as readily grant a con* 
fultation^ and the party feeking the iame, is, according to the 
ibtute, to have his doable cods and damages. 

J4o prohibition to be granted upon any incident plea in an if* 
ecclefiaflicall caufe. 

We conceive it to be great injury to his majcfties ccclefiafti- ObyedMa. 
call jnrifdi^oD, that prohibitions are awarded to his ecdeiiaHicall 
courts upon every by, and every incident plea or nutter alledged 
there in barre, or by way of exception, the principall caufe being 
undoubtedly of ccclefiafticall cognizance: for example, in fuit for 
tithes in kind, if the limits of the parifti, agreements, compofitionai, 
and arbitraments, as alfo whether the minifter that fucth as parfon, 
be indeed parfon or vicar, doe come in debate by way of barre, 
although the fame particulars were of temporall cognizance (as 
fome of them wee may boldly fay are not) yet they were in this 
cafe exarxiinabie in the ecdefiafticall court, becaufe they are 
matters incident, which come not in that cafe finally to be fentenced 
snd determined, but are uied as a meane and furthjerance for the 
decifion of the maine matter in queftion. And fo the cafe ftandeth 
in other fuch incident pleas by way of barre; for otherwife either 
pany in every caufe might at his pleafnre, by pleading fome 
matter temporal! by way of exception, make any caufe ecclefiafti- 
caW whatfoever fubjc^l to a prohibition, which is contrary to the 
fcafoa of the common law, and fundry juJgemcnts thereupon 

giveii^ 
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givett» as wee hope the judges themfelves will acknowledge, and 
thereupon yeeld to have fuch prohibitions hereafter reftrained. 
Anfwer. Matters incident that ^1 out to be meere temporally are to be 

. dealt withall in the temporal!, and not in the ecdefiaftical court, 
as is before particularly fet downe in the eleventh article. 

za» That no temporall judges, under colour of authority to interpret 

flatutes, ought, in favour of their prohibitions, to siake 
caufes eccleiiaiiicall to.be of temporall cognizance. 

Objedion,. Although of late dayes it hath been ftrongly held by fome, that 

the interpretation of all ftatutes whatfoever' doe belong to the 
judges temporally yet we fappofe, by certain evil efiedls, that this 
f 614 J opinion is to bee bounded within certaine limits; for the flrong 
concdtof it hath already brought forth this fruit, that even thofe 
▼ery ftatutes which doe concerne matters meerly ecclefiafticall, 
and were made of purpofe with great caution, to prcferve, enlarge, 
and ftrengthen the jurifdidion ecclefiafticall, have been by colour 
thereof turned to the reftraining, weakening, and otter overthrow 
of the fame, contrary to the true intent and meaning of the faid 
ilatutes : as for example (befides the ftrange interpretation of the 
ftatutes before mentibned, for the payment of tithes) when parties 
have been fued in the eccleiiailic^l courts, in cafe of an inceftuous 
marriage, a prohibition hath been awarded, fuggefting, under 
pretence of a ftatute in the time of king Hen. 8. that it'apper- 
taineth to the temporall courts, and not to the ecclefiafticall, to 
determine what marriages are lawful!, and what are inceftuous by 
file word of God. As alfi) a minifter, being upon point of depri- 
vation for his infufficiency in the ecclefiafticall court, a prohibicion 
was granted, npon fuggeftion that all pleas of the fitnefie, learn- 
ing, and fttlHciency of minifters belong only to the kings temporall 
courts, relying, as wee fuppofe, upon the ftatute of 13 £hz. by 
which kind of interpretation of ftatutes, if the naming, difpofing, 
*or ordering of caufes ecclefiafticall in a ftatute ftiall make the fame 
to be of temporal cognizance, and fo abolifti the jurifdiflion of the 
ecclefiafticall court, without any further circumftances, or exprefife 
words to warrant the fame, ,it followeth, that forafmuch as the 
common book and articles of religion are eftabliflied and confirmed 
by feverall a£ls of parliament, the temporall judges may challenge 
to themfelves an authority to end and determine of all caufes of 
faith and religion, and to fend out their prohibitions, if any eccle- 
fiailicall judge fliall deale or proceed in any of them : which con- 
ceit, hpw abfurd it is, needeth no proofe, and teacheth us, that 
when 'matters meerly ecclefiafticall are comprized in any ftatute* 
it doth not therefore follow, that the interpretation of the faid 
matters doth belong to the temporall judges, who by their pro- 
^ fefiion, and as they are judges, are not acquainted with that kind 

of learning : hereunto, when we ftiall receive the anfwer of th^ 
judges, we ftiall be ready to juftifie every part of this article. 

Jknfwer, If any fuch have fiipt, as , is fet downe' in this article, without 

other circumftances to maintaine it, we make no doubt, but when 
that appeared to the kings temporall court, it hath been prefently 
remitted ; and yet there be cafes, that we may deale both with 
marriages and matters of deprivation, as where they will call the 
marriage in quell ion after the death of any of the parties, ths 

marriage 
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inirriage may not then be called in queffion, becanfe it }S to baf-' 
tard and diiinherit the ifiaes, vrho cannot fo well defend the mar- 
riage, as the parties both living themfelves might have done ; and 
fo IS it, if they will deprive a minifter not for matter appertaining 
to the ecclefiafticall cognizance, but for, that which doth meerly 
belong to the cognizance of the kings temporall courts. And for 
the jaages expounding of ftatutes that concerne the eccleiiailicall 
government or proceedings, it belongeth unto the temporall j udges ; . 
and wee thinke they have been expounded as much to their ad- 
vantage, as either the letter or intention of lawes would or could 
allow of. And when they have been expounded to their likin]^, 
then they could approve of it ; but if the expofition be not fw 
their purpofe, then will they fay, as now they doe, that it apper- 
tained! not unto us to determine of them. 

That perfons imprifoned upon the writ of ^ ixcommumcato capienio si. 
are unduly delivered, and prohibitions unduly awarded for their 
greater fecurity. 

Forafmuch as imprifonment upon the writ of excommunicato ca-^ OkjeQka* 
pienJo is the chiefeft temporall ftrength of ccclefiafticall jurifdic- 
tion, and that by. the lawes of the realm none fo committed for their 
contempt in matters of eccleiiafticall cognizance, ought to be de- 
livered untill the ecdefiaflicall courts were fatisfied, or caution 
given in that behalfe, we would gladly be refolved by what au- [ 613 3 
thority the temporall judges do caufe the (herifes to bring the faid 
parties into their courts, and by their owne difcretions fet them at 
liberty, without notice thereof firft given to the ecclefiafticall 
judges, or any fatisfadion made either to the parties at whofe fuit 
he was imprifoned, or the ecclefiafticall court, where certaine law* 
full fees are due : and after all this, why doe they likewife fend 
out their prohibitions to the (aid court, commanding, that all cen- 
fures againfl the faid parties fhall be remitted, and that they be 
no more proceeded with for the fame caufes in thofe courts. Of 
this our deiire, we hope your lordfhips do fee fufficient caufe, 
and will therefore procure us from the judges fome reafonable 
anfwer. 

We affirme, if the party excommnnicate be imprifoned, wee Anfwtr. 
onght upon complaint to fend the kings writ for the body and the 
caufe, and if in the returne no caufe, or no fufHcient caufe appeare, 
then we doe (as we ought) fet him at liberty ; otherwife, if ujpon 
removing the . body, the matter appeare to be of ecclefiafhcall 
cognisance, then we remit him agame; and this we ought to. doe 
in both cafes; for the temporall courts muft alwaies have an eye;, 
lihat the ecdefiaiUcall jurifdidkion ufurp not upon the temporall. 

The kings authority in ecclefiafticall caufes is greatly impugned 22. 
by prohibitions. 

We arc not a little perplexed touching the authority of his oiigeaioiu 
inajeftie in caufes ecdefiailtcall, in that we find the fame to be fo 
impeached by prohibitions, that it is in efifed thereby alrooft ex- 
ringuifhed; for it feemeth, that the innovating humour is growne 
fo rank, and that fome of the temporall judges are come to be of 
opinion, that the commiifioners appointed by his majefly for his 

caufci 
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caufes ecclefiaftican (having coiDmitted unto them the Execution 
of all eccleirailicall jarifdimon annexed to his majefties imperiall 
crowne, by virtue of an aft of parliament made in that behalfd, 
and according to the tenour and eifeft of his majefties letters pa- 
tents, wherein they are authorifed to imprifon, and impofe fines, 
as they (hall fee caufe) cannot othtryfifc proceed, the faid stGt and 
letters patents notwithftanding, then by ecclefiaftical! cenfures 
cmely : and thereupon of latter dayes, whereas certaine lewd per- 
fons (two for example fake) one for notorious advltery and other 
intolerable contempts, and another for abaiing of a bifhop of this 
kingdome with threatning fpeeches, and fundry railing termes 
(no way to be endured) were thereupon fined and irnpriloned by 
the iaid commiflioners, till they fhould enter into bonds to performe 
Ihrther orders of the faid court ; the one was deliver^ by an 
httheas corpus out of the kings bench, and the other by a like writ 
out of the common pleas : and fundry other prohibitions hav« 
been Nkewife awarder to his majefttes faid conimifBoners upon 
thcfe fuggefHons, a/zK. that they had no authority either to fine or 
impriibn any man ; which innovating conceit being added to this 
that followeth. That the writ of dt excommunicato capiendo cannot 
lawfully be awarded upon any certificate qt Jignijicanit made by 
tBe faid commiifioners, wee find his majeilies Uid fupreme authority 
in caufes ecclefiafHcall (fo largely amplified in fundry flatutes) to 
be altogether deflitute in effeft of any meanes to uphold it, if the 
£L]d proceedings by temporall judges (hall be by them maintained 
and jailified ; and therefore wee moil humbly defire your lord (hips, 
that they may declare themfelres herein, and be retrained here- 
after (if there be caufe found) from ufine the kings name in their 
prohibitions^ to fo great prejudice of his majefties faid authority, 
as in debating the lame before your lordfhips will hereafter more 
fully appeare»' 
Aufntr* We doe not, neither will we in any wife impugne the ecclefiafti- 

call authority in any thing that appertaineth unto it ; but if any 
by the ecclefiafticall authority commit any ma^ to prifon, upon' 
complaint onto as that he is imprifoned without juft caufe, we are 
to fend to have the body, and to be certified of the caufe ; and if 
[ 616 ] they will not certifie unto us the particular caufe, but generally, 
without exprefijng any particular caufe, whereby it may appeare 
unto us to be a matter of the ecclefiafticall cognizance, and his im- 
prifonment be jnft, then we doe and ought to deliver him : and this 
18 their fault, and not ours. And although fome of us have dealt 
with them to make fome fuch particular certificate' to us, whereby 
wee may bee able to judge upon it, as by law they ought to doe, 
yet they will by no meanes doe it ; and therefore their errour is 
the caufe of this, and no fault in us : for if we fee not a juil caufe 
of the parties imprifonment by them, then we ought, and are bound 
by oath to deliver him. 

23* No prohibition to be granted, mider pretence to rcforme the 
manner of proceedings by the ecclefiafticall lawes, in caufes 
confeiTed to be of ecdeiiafticall cognizance. 

dgeaiatt* Notwithftanding that the ecclefiafticall jurifdidlion hath been 

much impeached heretofore through the multitude of prohibi- 
tiotOt yet the fuggeftions in them had fome colour of juftice, as 

pretending^ 
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pretending, that the judges ecclefiafticall dealt with temporall 
caufes: but now, as it feemeth, they are fubjed to the fame cos* 
trolments, whether the caufe they deale in be either ecdefiaflicall 
or temporall, in tnat prohibitions of late are wreftled out of their 
owne proper courfe, in the nature of a writ of errour, or of an ap- 
peale : for, whereas the true and onely ufe of a prohibition is to re- 
ilraine the judges ecclefiaflicall from dealing m a matter of tern- 
porall cognizance, now prohibitions are awarded upon thefe fur- 
mifes, visc that the libell, the articles, the feotence, and the ec- 
defiafticall court, according to the ecclefiafticall lawes, are grievons 
and infufficient, though the matter there dealt withall be meerly 
ecclefiailicall : and by colour of fuch prohibitions, the temporal! 
judges to alter and change the decrees and fentences of the judges 
ecclefiafticall, and to moderate the expences taxed in the ecclefi^i- 
call courts, and to award confultations upon conditions : as for ex- 
ample, that the plaintife in the ecclefiafticall court (hall except of 
the one halfe of the coils awarded, and that the regifler ihall lofe 
his fees ; and that the faid plaintife ihall be contented with the 
payment of his legacy, which was the principall fned for, and 
adjudged due unto him at fuch day, as they the faid temporaU 
judges (hall appoint, or elfe the psohibition mud fland. And alfo 
where his majellies commiflioners, for caufes ecclefiafticallj have 
not been accufbmed to give a copy of the articles to any party, 
before he hath anfwered them; and that the flatute of Heh. 5. 
' touching the delivering of the libell, was not onely publikely ad- 
judged in the kings bench, not to extend to the deliverance of ar- 
ticles, where the party is proceeded with ex officio, but likewife 
imparted to his majeftie, and afterwards divulged in the ftarre- 
chamber, as a full refolution of the judges, yet withiil 4 or 5 
moneths after, a prohibition was awarded to the faid commiffionecs 
out of the kings bench, upon fuggeflion, that the party ought to 
)iave a copy of the articles, being called in queftion ex officio, be- 
fore he lhoul(l anfwer them ; and notwithftanding that a motion 
was made in full court (hortly after for a confultation, yet an order 
was entred, that the prohibition (hould ftand untill the faid partie 
had a copy of the. faid articles given him; which novell and ex- 
traordinary courfes doe feem very ftrange unto us, and are contrary 
not onely to the whole courfe of his majefties lawes ecclefiafiicalf, 
but alfo to the very maximcs and judgement of the common law, 
and fundry (latutes of this realme, as wee ihall be ready to JQili£e 
before your lordihips, if the judges fliall endeavour to maintaine 
thefe their proceedings. 

To this we fay, that though where parties are proceeded withall ^nCwef. 
ex officio, there needeth no libell, yet ought they to have the caufe 
made knowne unto them for which they are called ex officio, before 
they be examined, to the end it may appeare unto them before 
their examination, whether the caufe be of ecclefiailicall cogni- 
zance, otherwife they ought not to examine them upon oath. And 
touching the reft of this article, they doe utterly miilake it. 

That temporall judges are fwome to defend the ecdeiiafticall [ 617 ] 
jurifdidion. 24. 

We may not omit to iigni/ie unto your lord (hips, that (as wee Objedion* 
tajce it) the temporall judges are not onely bound by their ancient 

oath. 
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eatht tliat tbey ihaff doe nothing to the dh-beriibn of the crowir^ 
kit alfo by a latter oath unto the kings fopreoRicy^ wkerehr the^p 
ffac fwcarc, that, to their power, they wilf ailiff and defend alF ju- 
riC^i&iom, priTiledges, preheimnences, and airtfaorkks tmited zni 
annexed to the imperiali crowiie of this realmt; in which wordb^ 
the ecclefiafticall jarifdi^on is fpecially aimed at : ib that whereas 
' they doe oftentimes infift opon for their oath, fer doioe of juftice 
rn temporal} caufes, and do feldfome m^ke mention efthe fecondl 
oath taken by them for the defence of theeccleiiafticalf jmiOiflioOyr 
with the rights and immnnitres b^onginj; to the chorch; we 
think, that they ought to weigh their faid oaths better together, 
«nd not fo farre to extend the one> as that it fhould^m asy mt pre- 
judice the other: the due confideration whereof (which we inoft 
inftantly defire} woftid put them in mind (any firggeftioif to the 
contrary notwithftanding) to be as carefull not to doe anv diing 
that may prejodxce the lawfbll proceedings of the ecdensfticafi 
Jadges an rccleiiafticail caoTes, as riiey are drcamfped not to iuf- 
ler any impeachment, or Ueroifii of their oivne jurifdiftiona and 
proceedings in canfes temporal!. 

We ape afliired, that none can juftly charge any of as with 
violating o«r oaths, and it is a ftrange part to uxe >vdges in thb 
msBiner, and to lay fo great >an imputation upon us ; and what 
fcandaJQ it wi}^ be to the jnftice of the realme to have fb great 
levity, and ib foole art imputation laid apon the judges, as is done 
io this, is too mamfell. And we are affared it canaot be (hewed, 
that the like hath been done in any former age ; and for le£e 
fcandafs then this of the jaftice of the realme, divers have bce» k^ 
▼eiely poniihed. 

'5* That excommunicatioR is as lawfoll* as prohibition, for the ma* 
tvalf prefervation of both his majefties fupreme jorifdiAion. 

CJbJe^ion. To conclude, whereas for the better preferving o^ his majefBe» 

two fopreme jurifdi^tions before mentioned* vs. the ecdeiiafticail 
and the temporal], that the one might aot ufarp upon the other, 
two meanes heretofore have of ancient time been ordained, that i> 
to fayj the cenfure of excomaanication, and the writ of prohibi* 
-lioB ; the one to reftraiiie the incroachment of the temporall jariil. 
dxiftios apon the ecclefiailicalU the other of the ecc!efia(UcalI apon 
the temporal], we moft hnroUy defire yoar h>rdfiiips, that by yoar 
ncanes the judges may be induced to refolve as, why excommuni- 
catxons may not as freely be put in are for the prefervation of the 
jarifdidion ecciefiafticall, as prohibitions are, under pretence to 
defend the temporall, efpeciaily againft fuch contentioas perfons» 
as 4oe wittingly and willingly, upon falfe and frivolous Aiggefliool, 
to the delay of juftice, vexation of the fi^jeAs, and great/candaU 
of ecciefiafticall jurifdiAions, daily procure, without feare either 
of God or men, fuch andue prohibitions, as we have heretofora 
aentioned. 

Asrwri; The excommonicatioii cannot be g»ii-iaid, neither nay the 

jprohibition be denied upon the furmife made, that the matter par- 
faed in the ecciefiafticall court is of temporall cognizance, but as 
foon as that (hall appeare unco as judicially to be falfe^ we grant 
the confttltation. 

For 
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* For the better fatisfaflion of his majeily, and your lordihips, 
touching the objedions delivered again (1 prohibitions, we haye 
thought good to fet downe (as may be perceived by that which 
hath been iaid) the ordinary proceeding in his majefties courts 
therein; whereby it may appeare both what the judges doc, and [ 6l8 J 
ought to doe in ^hofe caufes ; and the ecclefialHcall judges may 
doe well to coniider, what ifTue the courfe they herein hold can 
have in the end : and they (hall find it can be no other, but to call 
a fcandall upon the jullice of the realme; for the judges doing but 
\vhat they ought, and by their oaths are bound to doe, it is not to 
be called in queftion : and if it fall out, that they erre in judge. « 

ment, it cannot otherwife be itformed, but judicially in a fuperiour 
court, or by parliament. 

Subfcribed by all the judges of England, and the 
barons of the exchequer, Pafch. 4 Jacohi, and 
delivered to the lord chancellonr of England, 

Which anfwers and refolutions, although they were not enafled 
by authority of parliament, as our ftatute o£ Jrticuli CUri in 9 E. 2. 
was ; yet, being refolved unanimoufly by all the judges of Eng- 
land, and barons of the exchequer; are for matters in law of higheil 
authority next unto the court of parliament. 
Magna eft veritoj, et fre^alit. 

But now we will perufe the preamble, and aftercvery cha»)ter in Artfc* Clerf. 
order, and proceed to the expofition of the fame ; which office the 3 Jac. ad ardc. 
clergy claimed, 'uiic% to interpret all flatute lawes concerning the *°* 
clergy ; but it was refolved by all the judges of England, that the 
interpretation of all flatutes concerning the clergy, being parcell 
of the lawes of the realme, doe belong to the judges of the com- 
mon law. 

T'DJVARDVS Dei gratia rex HP HE king to all to whom, kc. 

Angliay ^c. omnibus ad quos fendeth greeting. Underftand 

prafentes litera pervenerint^ falutem. ye, That whereas of late times of our 

Sciatis quod cum dudum^ temporibus progenitors fometimes kings of Eng^ 

^ progenitorum noftrorum quondam re- land, in divers their parliaments, and 

gum Angliay in diverjis parliamentis likewife after that we had undertaken 

fuis (i)'f et fimiliter pojiquam regni the governance of the realm, in our 

noftrt gubernacula Jujcepimus^ in par* parliaments many articles containing 

liamentis noftris (2), per pralatos^ et divers grievances (committed againft 

clerum (4) regni no/iri plures articuli the church of England, the prelates 

continentes gravamina aliqua ecclejia and clergy) \vere propounded by the 

jtnglicana^ et ipfts pralatis et clero prelates and clerks of our realm; 

illata (ut in, eifdem ajferebatur) por~ and further, great inftancc was made 

re^i fuij/enty et cum in/iantia fuppli^ that convenient remedy might be 

catum^ ut inde apponeretur remedium provided therein : and of late in our 

cpportunum: ac nuper in parliamento parliament holden at Lincoln, the 

noftro apud Lincoln\ anno regni nojiri ninth year of our reign, we caufed 

iV. (3) articulos fubfcriptos^ et quaf- the articles underwritten, with cer- 

dam refponjiones ad aliquos eorumprtus tain anfwers made to fome of them 

falfasy corarn^^ eoncilio noftro recitari^ heretofore, to be rehearfed before our 

itc quafdam refponjiones corrigiy et ca- council, and ma4e certain anfwers 

II. Inst. teris 3 R to 
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terh artkulis fubfcrlptis per msy et 
dilfian concilium nojirum fecerimus rc^ 
fpondiri: quorum quidem articulorum 
et refponfionum tinores fubfequuntur in 
bunc modumm 



to be correded ; and to the refidue 
of the articles underwritten, anfwers 
were made by us and our council \ 
of which faid articles, with the an- 
fwers of the fame, the tenors here 
enfue. / 



( I ) Qum dutluM temporibus progiuiiorum noftrorum^ l5c^ in di<uerjis 
parUamentis.'\ That is, in the faid parliament holden ann^ 51 H. 3. 
ArticuU CUrit and of the faid adls in the raigne of £. I. called 
probibitio formata fuper Artie* CUri, and Articuli contra probibiiiMem 
regiam, which have been cited before. 

{2) In parUamtntts mflris.^ Vitc. 5 £. 2. & 8 E. 2. 

(3) Ac nuper in parliamento noflrc apud Lincoln* anno regni noftri 
nono.] There were two parliaments holden in this ninth yea re, 
'viz, the one at Lincolne, 1 5 Hill, mentioned in this preamble ; 

Vid.'artic*'cr«' and thc Other, 1 5 Pafch' anno nono at Weftminllcr : and as one 
anno 3 Jacobi f^ith, Meri/0 in parliamento conquefti /unit quia Ux Anglia fau pat" 

Uamento nuUwri nonpotifi. 

And note well what is iaid there, *vi%. what the law doth war* 

rant in cafes of prohibition, to keep every jurifdidion in his true. 

limits, cannot be altered but by parliament. 

(4) Per pralaios it cUrum,Scc.'[ In thefe parliaments complaint 
was made by the clergy onely ; but the kings courts, that may. 
award prohibitions, being informed by the parties themfelves, or 
by any Granger, that any court temporallor eccleiiafticall doe hold 
plea of that whereof they have not jurifdittion, may lawfully pre* 
Libit the fame, as well after judgement and execution, as berore; 
and fo refolved by all tlie judges of England, and baroi^ of the 
exchequer, agreeable to make authorities in law. 



Rot. pari. 5E.a. 
zn. 3. & S £• a. 
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regis ad arcic' 
9c 13. 



Vid. ubi fupra 
ad arric* 3. 
Vid. ad artic* 
xo. 21. 



CAP. I. 



JNPRIMJS la'ic'i tmpetrant pro- IJ* 



iMt'KIMlii laici tmpetrant pro- 
hlbitiones in genere Juper decimis^ 
ebvfntionibusy oblaiionibusj mortuariisy 
redcrnptionibui penitentiarum^ vioUnia 
nianutim inject /one in clericum velcon^ 
vcrfuTn^ et in caufa dljpmiatiouls : in 
quJbus cqfibm agitur ad poenam cano- 
nicam imponendum : rex ad ijium ar^ 
ticulum refpendit^ quod in decimity ob- 
laiionihus^ obventlombus^ mortuartis^ 
quando fub ijlis nominibus proponuntury 
problbi'tioni regta non eJi-locus\ etiamfiy 
prcptcr dctmtionem ijlorum diutur- 
natUy ad ajlhnatlonem ecrundem pecu^ 
niiri-ifii ven'iatur. Sedf: clericus, vcl 
religtjj'us dcdtnas fuas in horrco fuo 

c:n' 



I R S T, whereas lay-men d<r pur- 
chafe prohibitions generally upon 
tythes, obventions, oblations, mor- 
tuaries, redemption of penance, vio- 
lent laying; hands on clerks or con- 
verts, aiid incafes of defamation, in 
which cafes fpiritual penance ought 
to be enjoined ;* the king doth an- 
fwer to this article, that in tythes,' 
oblations, obventions, mortuaries 
(when they are propounded, under 
thefe names) the king*s prohibition 
(hall hold no place, although for the 
long withholdmg of the feme the 
money may be efteemcd at a fum ccr- 
Uine. But if a clerk or a religious 



Cap. 2. 

€ongregataSy vel alibi exijtentes vendi^ 
derit alicui pro pecunia : fi petatur 
pecunta coram judtce ecclefiaftico^ lo* 
cum habet regia prohibition quia per 
venditionem res fpirituales fiunt tern" 
'pcralis^ it tranfeunt decima in catalla. 



Articuli Cleri. 
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man do fell his tythes being gathered 
in his barn, or otherwife, to any man 
for money, if the money be demanded 
before a fpiritual judge, the king's 
prohibition (hall lie; for by die fale 
the fpiritual goods are made temporal, 
and the tythes turned into chatties. 



(8 £d. 4. 13. Cro. El. 753. II Rep. 29. 13 Rep. 41. Raft. 4S4, &c.) 

Of thcfe fufEcient hath been faid in the cxpofition upon the fta- 
tute of Circum/peSle agatis : w hereunto we refcrrc the reader; 
only this wee may adde (which wee have referved to this place) 
the refolution of all thejudges of England to the $. 8. 15, 16. i8. 
articles in jirtk^ Cleri, 3 Jacabi regis, in many cafes concerning 
tithes, &C. 



CAP. IL 



ITEM ft fit content io de jure de^ 

cimarumy originem habens de jure 

patronatusy et earundem decimarum 

quantitas afcendat ad quartam partem 

hdnorum eccUfta^ locum haheat regia 

prohibition ft hac caufa coram judice 

ecclefiaftico ventilet*. Itemy ft pra- 

latus imponat panam pecuniariam ali^ 

cui pro peccato ( i ), et repetat illamy 

' ' regia prohibitio locum habet, 

£ 620 ] Feruntavreny Jt pralati im- 

ponant panitentias corpO" 

ralesy et ftc puniti velint hujuf 

modi pcpnitentias per pecuniam redi^ 

mere fpontiy non habn locum regia 

probibitioy ft coram pralatis pecunia 

4tb eis exigatur. 



A L S O if debate do arife upon the 
right of tythes, having his ori- 
ginal from the right of the patronage, 
and the quantity of the fame tythes 
do come unto the fourth part of the 
goods of the church, the king's pro- 
hibition (hall hold place, if the caufe 
come before a judge fpiritual. Alfo 
if a prelate enjoin a penance pecu- 
niary to a man for his offence, and 
it'be demanded, the king's prohibition 
(hall hold place. But if prelates en- 
joine a penance corporal, and they 
which be fo puni(hed will redeem 
upon their own accord fuch penances 
by money, if money be demandea 
before a judge fpiritual, the king's 
prohibition (hall hold no place. 



(Co. 465. Regift.350 

This is intended of the kings writ of indicfi'vit, whereof, and of 
the tiyall of the right of tithes at the common law, we have (jpokca 
fufficiently for the underftanding bf this branch of this adi, m the 
expoiition of the ftatate of W. 2. cap. 5 . vtrfiuJiTum, and the (la- 
ta te of circumfpeSe agatis, I3z, 

Fid. Regiftr. 48, &c. 

(l) Item, f pralatus imponat pcenam pecuniariam alicui pro pec-* 
cato, y^.] For the underftanding hereof, wee referre the reader to 
the expofition upon the ftatute of Circumfpede agatii, where fuf- 
ficient hath been faid of this matter. 

3R a CAP. 
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Cap. 4. 



CAP. IIL 



JNSUPER^fiaUquisvioUntasma^ 
nus injearit in cUricum'^ pro vio- 
lentia faHa debet emendari coram 
rege : fro excommunicatlone vero^ cO" 
ram pralato^ ubi imponatur pc^nitentia 
corporalis ; quod fi reus velit fponte 
per pecuniam redimere^ dand^ pralato 
vel lafoy poteft repeti coram pralato : 
nee in ialibus reg'ta prohibitio locum 
ba$eU 



V|OREOVER, if any lay violent 
hands on a clerk^ the amends 
for the peace broken (hall be before 
the king, and for the excommuni- 
cation before a prelate, that penance 
corporal may be enjoined ; which if 
the oflFender will redeem of his own 
good will, by giving money to the 
prelate, or to the party grieved, it 
(hall be required before the prelate, 
and the king's prohibition (hall not 
lie. 



(Regift. SI, sa. 57.) 

For this matter, we refef re the reader to the fbttute of Circum- 
fpeSe agatie: to that we adde the refdution of all the judges of 
England touching this matter, ad Jrtic* 6. i^ 11. in Articidis 
Cleriy 3 Jacob, which yoa nuiy reade before, fince we began with 
this ftacute. 

And here it is to be noted, that where the article of the clergy, 
cap. I. de ^iolenta manuum inje^me in ckricum W cottuer/um, 
anfwer is made to the clerke, l)ut no anfwer is made at all to the 
convert. 



CAP. IV. 



TN Oiffamationibus etlam corrigant 
"^ 1>rieiati fupradi^o modo, regia pro'^ 
htbitione non obfianU^primo injungeneh 
pcenam corporaUm: quamfi reus velit 
realmere libercj perclpiat prklatus pe- 
cuniam^ licet regia prohibitio por^ 
riiaturm 



TN defamations alfo prelates (hall 
^ corre<£l in manner abovefaid^ the 
king's prohibition notwithflanding ; 
firft injoyning a penance corporal, 
which if the offender will redeem, 
the prelate may freely receive the 
money, though the king's prohibition 
be (hewed. 



(4 Rfp.3o« R/egUL 49. RaiL4S7, &c.) 

Hereof alfo fufficieBt hath been faid in the expofition upon the 
ftaCttte oiCireumJ^Bo agatiu 



CAP- 



Cap. 5. 
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CAP. V. 



JTEM^ fi aliquU in fundofm mo-- 
lendinum erexit de novoj it poftea a 
nSfon loci exigatur decima de eodem^ 
sxhibetur regia probibitio fub bac for^ 
ma : 



ALSO if any do ere<a in his 
ground a mill of new, and after 
the parfon of the fame place demand-^ 
eth tithe for the fame, the king's pro- 
hibition doth iflue in this form: 



^ia de tali molendino baHenus decima mn fuerunt folutee^ prohibemus^ fcfr, 
it fententiam excommunicationis^Ji quam bac occajione promulgaveritisy revocetis 
omnino^ 



Refponjio: In tali cafu nunquam 
ixivit regia probibitio de principis 
voluntate (1), qui et decernit talem 
perpetuo non exire. 



The anfwer. In fuch cafe the 
king's prohibition was never granted 
by the king's aflent, nor never (hal], 
which hath decreed that it fhall not 
hereafter lie in fuch cafes. 



See hereafter the expoGtion of the (hcate of 2 E. 6. cap. 17. verb, by the lawes of the realme. Vid. 
later leges Edwardi regis, cap. 8. A>. 128. (x Roll, 405. % Roll, 84.) 



The forme of this prohibition is juflly condemned^ for that the 
fabftance of it was a non decimando, becaufe the mill was newly 
ereded ; but yet hereby, and by our bookes it appeareth, that fome 
tithe or other is due for a mill, be it new, or old. 

But this is (as fome doe hold) a perfonall * tithe, coming from 
the gaineof the miller, by his induflry and labour: as of a fifher- 
nan of the tithe of his gain by fi(bing, called decima de pi/caiionibus, 
or the like. 

The words are general!, molendinum erexit^ and doe extend to all 
kind of mills, as private mills, and to publike, as to fulling mills, 
paper mills, &c. whereof there is no tithe to bee paid, but perfenall, 
if any bee; which is a good proofe (fay they) that fo it ought to 
beof corne mills ; and if the parfon ihould have the tenth toli-difh, 
then ihould he. have not ooely tithe come, bat alfo tithe of the fame 
corne ground at the mill, and fo a double tithe, which he fhall not 
have of a fulling mill, paper mill, &c. No tithe fhall be demanded 
of the rawyn, or after-pafturc, or of (lubble, becaufe the parfon 
fhall not have a double tithe of one and the fame thing in one yeare. 
If the parfon hath tithe of fruit that groweth on fruit- trees, and in 
the fame yeare the owner fell downe the fruit-trees, and make 
billets or fagots of them, he fhall have no tithe of them, as it was 
holden Hill. 8 Jacob. Rot. 1 109. in communi banco, inter Baxter & 
Hopes. 

^ Every perfon exercifing merchandizes, bargaining and felling, 
clothing, handicraft, or other art or faculty, being fuch kind of 
perfbns, and in fuch places, as heretofore, within 40 yeares, before 
the flatute of 2 £. 6. have accuftomably ufed to pay fuch perfonall 
tithes, or of right ought to pay, other then fuch as be common day- 
labourers, fhall yearly, before the feafl of Eafler, pay for his per- 

3 R 3 . fonall 



See2E.6.c. 13. 
every perfon 
fliftU juftly, &C. 
fet out, yeeld, 
and pay all pre- 
diall feid^eain 
their proper 
kind, as they 
rife, and hap- 
pen, &c. which 
(lay they) can- 
not be applyed 
to the taking of 
the c.)ll.di(h. 
Regiftr. 48. b. 
F.N.B 51. h. 
« Roc. clauf. 7 E. 

2. Decimae de 
molendino 
Ewell. 

Mich. 8 & 9 H. 

3. coram rege, 
rot. 6. 

SecLinwood,tit. 
de Dec) mis, foL 
141, 142. Mich. 
9 & ID H. 3. 
coram rege, rot. 
15 Jo. Fitzro- 
berts cafe. 

^ 2£.6.cap. X3« 
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Artlculi Clcri. 



Cap. 6- 



• Mioh.as & 
»6El.rot. 2617. 
in communi 
banco. 

Mich. 19 ft 30 
Eliz. rot. 254. 
Kicfa(»las Muf. 
fcU cafe, ibid. 
Vid.lib. ii.fol. 
48, 49. &81. 
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ibnall tithes the tenth part of his cleare gaines, his charges and 
expencf s, according to his ellate, condition, or decree, to be therein 
abated, allowed, or deduced, &c. And the ordinary hath power 
to call the parties before him, and to examine them by all lawfull 
and reafonabte meanes, other then upon oath, concerning the true 
payment of perfonall tithes. 

Nota^ in this defcription of perfonall tithes^ the words he, 
clothing, handicraft, or other art and faculty; within which 
generall words, the millers of fulling mills, rape mills, come 
mills, and other mills be included ; for a miller is of an art and 
faculty. 

Exigaiur decima ] Some do hold, that the parfon (hall have the 
tenth toU-diih, as a predial! tithe. 

• He thatdefireih to reade more concerning this matter, let him 
fearch for two records of prohibitions in the court of common pleas, 
in the raigne of the late queen Elizabeth. 

Note, that in many cafes the common law and the canon law 
differ concerning the payment of tithes; the common law adjudg- 
ing many things not tithahle, which by the canon law ought to pay 
tithes : and this cafe of tithes of mills was never (that I know) 
judicially determined. 

See the cxpofuion of the ftatutc of Circumjpeile agath, verio 
Confuet*. . 

(i) Z)/ principh (L regis) 'voluniate,'\ /. Curia regis^ in qua rex 
S'oefrimeps reprafentatur. 



CAP. VI. 



JTEM^ Ji aVtqua canfa^ vel nego- 
tiumj cujus cognitlo JpeSfat adfo^ 
rum ecclefeajficum^ et coram eccUJiaJtico 
judicefuerit fententialiter termmatumy 
et tranfierit in rem judicatam ( 1 ), nee 
fer appellationem fuerit jufpenfum^ et 
poftmodum coram judice feculari^ fuper 
eadcni re inter eafdem perfonas quaflio 
mcroeatuTy et probetur per tejies vel in-- 
Jlrumenta^ talis exceptio in Joro fecu- 
lari non admittatur, Refponjto : ^an^ 
do eadem caufa diverjis rationibus (2) 
coram judicibus ecclefiajficis et ficuUi' 
ribus ventilatur^ ut Jupra patet de in- 
je^ii'ine violentarum manuum in cleri^ 
cwny dicunt quod [nan obftante ecclffiaf- 
ticc judicio) curia re^is ipfum traStat 
ncgGtium^ utftbi expedire videtur. 



ALSO if any caufe or matter, the 
^ knowledge whereof belongeth 
to a court fpiritual, and (hall be de- 
finitively determined before a fpiritual 
judge, and doth paCs into a judge- 
ment, and (hall not be fufpended by 
an appeal; and afier, if upon the 
fame thing a quedion is moved be- 
fore a temporal judge between the 
fame parties, and it be proved by 
witnefs or inftfuments, fuch an ex- 
ception is not to be admitted in a 
temporal court. The anfwer. When 
any one cafe is debated before judges 
fpiritual or temporal (as above ap- 
peared! upon the cafe of laying vio* 
lent hands on a cfcrk) it is thought, . 
that notwithftanding the fpiritual 
judgement, the king's court (hall dif- 
culs the fame matter as the party 
fhall think expedient for himfelf. 



{4Rcf. 16. 10.) 



(l) Fuerie 



Cap, 7. Articuli Cleri. 6zz 

(1) Fuerit Jhttentiaiiter terminatum, et iranjierif in rem juJicatam, ArtClcr?, 5. Jac. 
Arc! The like article was preferred 3 Jac. and anf^ered and **Mt*c'». 
rcfolvcd by all the judges of England, whidi you may reade there, 

and need not here to be rehea^fed. ' 

(2) Di<verfis rathnihus.'\ For the fpiritaall judges proceedings 
are for the corrcftion of the fpirituall inner mau, 2aid, fro faluig 
animtie^ to injojrnc him penance; and the judges of the common 
law proceed to give damages and recoropence ibr the wrong and 
injury done: as if one Jay violent hands of a clerke, the fpirituall 
judge, proffduu amm^, fhall injoyne him penance, and the clerke 
may have his a^ion of battery, and recover damages for the injury 

done to him ; and fo in the cafe of ufury, and the like : fb as this , 

a^ iaith well, that eadtm caufa di*virfis ratiomibus coram judkihus eccle^ 
JiaftUis et Jecularibus <uentilatur ; and therefore this article of the 
clergy was defervedly rejeded. 



CAP. VII. 

JTEM^ litera regia ordinariis di- A LSO the king's letter dire<9ed 

rigitur^ qui aliquos fuo% fubditos urito ordinaries, that have wrap- 

excomrnunicationis vinculo innodarunty ped thofe that be in fubje6tion unto 

fuod eos abfolvant infra cerium diem ; them in the fcntence of excommuni- 

alioquin quod compareant refponfur* cation, that they (hpuld affoil them 

quare eos excommunicaverunt, Re^ by a certain day, or elfe that they do 

fpcnjio : rex * decernity quod talis //"- appear, and (hew wherefore they have 

tera nunquam in po/ierum exire per^ excommunicated them. The an- 



mittaturj nifi in caju quo pojjit inve- fwer. The king decrceth, that here- 
niriy ladi per excomfttunicationem re- after no fuch letters (hall be fufFered 
giam Ubertatem. to go forth, but in cafe where it is 

* [ ^^3 ] foimd that the king*s liberty is pre- 

judiced by the excommunication* 

(5 El. c. 13. Regift. 65.) 

Here was a miftaking in the article of the clergy ; for never was 
any writ of the 'king here called litera regify granted in cafe of ex- 
communication, but in certaine cafes, as, when a man is jufliy ex- 
communicated, and taken by force of the kings writ de excommuni- 
cato cap. if the biihop, upon the kings writ oe cauticne ddmittenda^ 
l^c, doe not deliver him, then (hall a writ out of the chancery goe 
to the Iherife, upon the refufall of the biOiop to deliver him; or if 
the excommunication be unjuil, that is, if the party be excommuni- 
cated for a matter which belongs not to ecclefiafticall conufance, 
and taken by force of the kings writ, then the party grieved Ihall 
have a writ out of the chancery to the (herife, to deliver him out of 
prifon. And this appeareth by our ancient books written before R.egift. $5, 66, 
this ad, and by ancient records and book-cafes in all fucceffion of pl'^°V?"^« 
ages ever fince; and in both the cafes abovefaid, regia Ubertas lafa L^f\^j 1^ ' 

/uit, and thereupon the fubjedt had reliefe by the kings writ; and FleUtb. 6. c. 43. 
therefore the anfwer to this article was very pertinent, Ni/t in cajk $ E. 3. 8. 8 E. 3. 
gtu poJJit ifsvenirii ladiper excommunicaiionem re^iam libtrtatem. And 9» H H. 4. 14, 

/ 3R4 the 'S.3a.*.4. 
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Do^or 8e Stud, 
lib. 2. cap. 32. 
Vet. N.B. 33, 
35^F.N.B. 62. 
ice. Dorf. clauf. 
ax R; 2. mt 10. 
Hill. 22 £. I. 
apud Sandw. co- 
ram rege, rot. 2* 
William de Va- 
lences cafe. 



a? E. 3. 97. 

14. H. 4. 14, 

3 H. 4*4. 22 E. 

4.2o.b. 9H.7. 

22. Fits. N.B. 

6.f. 

5 £1. cap. 23. 



Articuli Cleri. Cap. 8. 

the contempt of the blfliop in thofe cafes is the greater* for that 
Sre'ue regis de excommunicato cap, de gratia regis procedit* And fo it 
is if a man be excommunicated, and offer to obey and performe the 
fentence, and the bifhop refufeth to accept it, and to aflbUe hiin> h« 
(hall have a writ to the bifhop, requiring him, upon performance of 
the fentence, to affoile him, &c. and the reafon thereof is, for that 
by the excommunication, the party is difabled to fue any a^on» 
or to have any remedy for any wrong done unto him, fo long as 
he fhall remaine excommunicate. And alfo the party grieved may 
have his afbion upon his cafe againft the bifhop, in like manner as 
he may when the bifhop doth excommunicate him for a matter 
which belongeth not to ecclefiaflicall conufance. Alfo the bifhop 
in thofe cafes may be indited at the fuit of the king, as by many 
notable records may appeare: Mich. 7 £. i. coram rege. Rot. 35. 
Robertus Sprot, Hill. 7 £, i. coram rege. Roc. 8. Magifler R. de 
Petchford, Pafch' 32 E. i. coram rege ^ Rot. 33.Walterosde Wilton, 
Hill. 35 E. 1. coram rege^ Rot. 52. Gloc' Prior de Gl'oceflers cafd, 
Mich. 19 E. 2. coram rege. Rot, 53. Line' Philip Whites cafe, 
Trin. 20 £. 3. coram rege, Rpt. 46, 289. Frefiles cafe. 

And it is to be obferved, that at the common law a certificate of 
the bifhop, whereupon ^Jignifica*vit, that is, a writ de excommunicato 
capiendo was to be granted, ought to exprefTe the caufe, and the 
fute againfl: him fpecially in the certificate. 

See more the Aatute of g El. cap. 23. concerning the awarding 
and returning the writ de excommunicato capiendo* 

See the £rft part of the Inftitutes, fe^« 201. concerning this 
matter* 



CAP. VIII. 



JTEM^ bar ones de Jcaccario domni 

T^Z^h 'oendicantes Rbi ex priviie- 

gio (l), quod non debent extra ilium 

locum conquerenti cuicunque rejpon^ 

dere^ extendunt illud privllegium ad 

ckriccs commorantes ibidem^ vocaios 

ad ordinesy feu ad rejidentiam\ et 

diocefanis inhtbeant^ ne alt- 

[ ^^4 J ?^^ ^^^^ aliquave ex cau^ 

fa^ dum fiYit in [caeca- 

rhj et in fervitio domini regis^ tra^ 

bant ad judicium quovifmodo. Refpon^ 

fio : Placet domino regiy ut clerict/uis 

ebfequiis intendentes^ Ji delinquant (2) 

per ordinaries (ut cater i) corrigantur : 

Jed tempore quo occupantur circa fcac- 

cariumy ad refidentiam (3) in fun fa^ 

ciendam ecclefjis non teneantur. Hie 

additur de novoy per concilium domini 

re^is (4). Rex et antecejfores fuiy a 

tempore 



ALSO barons of the. king's ex- 
chequer claiming by their pri- 
vilege, that they ought to nnake an- 
fwer to no complainant out of the 
fame place, extend the fame privilege 
• unto clerks abiding there, called to 
orders or unto refidence, and inhibit 
ordinaries that by no means, or for 
any caufe, fo long as they be in the 
exchequer, or in the king's fervice, 
they (hall not call them to judge- 
ment. The anfwe^". It pleafeth our 
lord the king, that fuch clerks ais at- 
tend in his fervice, if they ofFend> 
ihail be correal by their ordinariesi 
like as other; but fo long as they 
are occupied about the exchequer^ 
they (hall not be bound to keep refi- 
dence in their churches. This is 
added of new by the king's council. 

The 



Cap. 8« Articuli CierL . 624 

iifttpare tujus c9Htrarii memoria nan The 'king and his anceftors finoe 
£x0itj ufifimtj qwd cUricifuis immO" time out of mind have ufed, that 
rantes objequiisy dum ohfequiis illis in" clerks, which are employed in his 
tendirint^ ad rejidintiam in fuis hene^ fervice, during fuch time as they ate 
fciis faciendam minime compelUtntur \ in fervice, (haU not be compelled to 
nee debet did tendere in prajudicium keep refidence at their benefiees. 
4cclejiaflica libertatisj quod pro rege ef And fuch things as be thought necef- 
republica necejjarium invemtur (5). fary for the king and the common* 

wealth, ought not to be faid to be 
prejudicial to the liberty of the 
church. 

(Rcgift, 58.) 

(i) De priwiegio, Scc.'j The court of the exchequer may grant 
a prohibition to the ordinary* for any that ought to have the pri- 
viledge ot the exchequer, where the court may give the part/ 
remedy, or where a fute dependeth in the court ot exchequer for 
the fame caufe, or where the kings fervice, which is the caufe of 
the priviledge, is hindered by the fuit before the ordinary : as for 
non-re£dence« &c. during that time that he gave his neceilary 
attendance in the exchequer for the kings fervice. 

(2) Si deli^quantJ] This extendeth onely ad deii^a, i. trimina, 
whereof the ecclefiafticall court hath conufance, as hereiie, adul- 
tery, and the like, which the ordinary may correal ; and not unto 
civill addons. 

(5) Jd rejidentiamj\ There is an ancient writ, called de nou re- Regift.^.W 
Jidtntia clerici regis t the words of which writ be. Cum clerici noftri ad F N.B.4f.Si 
Jaciiud* tH beneficiis fuis refidentiam per/onakm, dum in noftris immO' 
ranturob/equiiscompeUi,astt alias fuper hoc moleftari^ Jeu inquietari noa 
debeant : nofque etc progenitores noftri quondam reges Anglia^ hujufmodi 
libertate etpri*viIegio pro clericis noftris a tempore quo non extat memoria 
femper hahenus ufi fumus: njobis mandamus, quod diledum clericum 
noftrum A, par/onam ecclefia de B, 'veftra dicecef, qui in canceilaria 
noftra, noftris jugiter intendit eb/equiis, ad perfonaUm refidentiam in be* 
neficio/uo pr^di^i* faciendam^ dum in eifdem ohfequiis noftris immoretur^ 
mUlatenus compellatis. Et fequeftrum fi quod in fruttibuSy aut aliis 
bonis ecclefia fna pradida ea occafione per <uos, aut ^veftros fuerit ap^ 
pofitum^fine dilatione relaxari faciatis* Tefte, Wf . 

(4) Per concilium domini regis.^ Here concilium domini regis \m 
taken for commune concilium regni, as it is termed in originall writs, 
and in other le^all records, and fo it is taken in other a6b of 
parliament, and in the preamble of this a£l alfo, where it is faid, 
Ac nuper in parliamento noftro apud Lincoln* , l^Cm coram concilio noftro^ 

This branch is generall (and not limited, as the former is, to the 
priviledgeof the exchequer) but extendeth toany other fervice of the 
king for the common-wealth : as if hee be imployed as an emba^* 
dour into any forraine nation, or the like fervice of the king, 
which IS pro republica, for the common- wealth, as hereafter it is (aid, 
which ever mud be preferred before the private. 

(5) Nee debet did tendere in prajudicium ecclefiaftica Uhertaiisy 

quod pro rege et republica neceffarium in<venitur,] The clergy in this [ 625 J 
{)^liament inveighing vehemently againft this anfweo and that it 

tended 
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imdti to die briracfa of tke ecekiiafticsir Hbertf, wMch was gvanted 
to tkon by Magmt ChmriHr and Aften confirned by odier ad» of 
parltameety quu^ icfltfia AngUcana libtrafity kSt. To whick it wa9 
anfwerad, thar the lyords fubtbquent explained tkofe w.ords, itf bohimi 
0mma jura/ua ft Uhfrtatet/uas illafas'; fo as the clergy cannot claiooe 
any right, butJujjSium, nor any liberty, but Uheriaus foas : and the 
poiiH here >n qftcftiop, a;/«. to proqced again ft a derke for noB 
refidence, whiles bee was in the kings fervice for the common- 
wealth, was neither ^'«j yir«ar, nor lihertas fua^ h\it Uiertas regis: 

Bcfiflrr5$.^ and therefore the parliament thought it fit to declare, that the king 
and his anceftors had ufed this libeny or prerogative time out of 
mind. And where it was iaid, that this tended in pnejudicium 
etilefiaftica liberfatis, the parliament thereunto anfwered (which ia 
worthy to be written in letters of gold) nrc debet did in ft^* 
judicium ecclefiaftic^ lihertatis, quod fro rege et refubiica nccej/arium 
kmfemtnr. 

Regularly perfbnall reiidence is required of ecdefiafticall perfons 
■pon their cures ; and to that end, by the common law> if hee that 
kath a benefice with cure, be chofen to an office aa to an oiBce of 
bailHFe^or bed]e,er the like fecular office, he may have the kings writ^ 
fODi/ non eligatur in ejicium, i^c. quia non eft confomam^ quod iSf qui frp^ 
Jkluhriftatu animarwn eleemofyms^ et adiis pii$ operibus, infrayk^cmanM" 
tHundis et fuftentandis continui de/er'uitf extra ^t* in/ecularibus uegotiis 
wmpellatuTj nfoiis pracifimusj quod diftriHioni et compidfioni, fi qua* 

, tfr. eidim k^c, ad ificium bttU<vi, bedelli, He, in mamrio, &r. afimend^ 

fieeritiSf emkino Juferfedeatis, et ems fine dilatione relaxetis, et de* 
marios, fi qu$s per asnerciamentay vei alio modo ex cauja prstd* ah eef 
Ui^aweritis,eis(em He, reftituifaciatis immediate, fitb peri^ulo quod incutn^ 
hit. Tefte, He. 

And this writ of ancient time was granted at the petition of the 

•Tim. ^.▼e.4. clergy, and grounded upon holy writ. Nemo militans Deo i^plicat fo 

34H.^40. a. negotiisJeeularibuSf ut eiplaeeat euijeprobavit. And the opinion of 
Sir Jo^n Prifot, chiefe juftice of the common pleas, is notable; 
ta thofe lawes which holy church hath out of the (cripture, we 
en^ht to yield credit; for that (fakh he) is the common law, upon 
wmch all lawes are founded : and the intendment of the coromoa 

ioS.6*lb.9.». kwis, that aparfon, &c. is refident upon his core; for in an a6tiOn 
ef debt brought againft J. S. redtoremde D. the defendant pleaded, 
that he was demurrant, and converfant at B. in another county : and 
the rule of the booke is, that feeing the defendant denied not that 
Jbe was re^or of the church of D. he (hall be deemed by law to be 
demurrant and converfant there for the cure of ibules; and there- 
fore the plea was over- ruled. 

We could not over-pafle an ancient and an excellent record con- 
cerning non rcfidcnce, in the 48 yeare of king Henry the thirds 
lor it IS worthy of rchearfall for many pnrpofes: at that time one 
Peter Egneblanke a ftranger, borne in Savoy, was bifhop of 
Hereford : this biOiop then was, and long before had been a non" 
refident, an unfaithfull fteward, and altogether careleiTe of his paf- 
torall charge : the king travelling (for the defence and fafety of 
the Marches) came to the citie of Hereford, where finding the 
bifhop abfent, the people neither informed nor reformed /rrvrr^jnv 
fitlutis, et 'uirgam corre^ionis, divine fervice neglected, and 
sll things oot of order> as by the writ following appeareth» 

which 
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which we hold worthy to be rehearfed di virh in nfirhm, as it Is 
of record. 

Rex efifcopo HerdfortP falutem, Paftons mgibus pr^onuntur, tUt 
£$i m&ifque <uigilias ixercendo^ tyws fanulicas in fertilittais pafcua 
introducant : err antes njero per fuerhum falutis^ ^ virgam corre&ionit 
in unius wilts conjer^are ftudeant indijfduhikm unitatem : fed Junt 
nonnuUi qui banc doSirinam damnabiliter cpntempnentesf V fua ah aliis [ 626 1 
pecora dijlinguere ne/cienieSf lac H lanam tollvnty qnaliter dMunicus 
grex alatur non curantest temporalia rapiunU ^ qnis in parochiafamB 
pereat^ aut pericliietur in moribni, non aitendunt; qid non pajlwes^fed 
nurcenarii potius diet promertntter : hoc Jiqmdim^ dum biis sliehus ad 
difponendum de regtd nofiri prafidiis in partes Marcbim nos transferrer 
mus, in eccUfia 'veflra Heref, (dclenter referimns) nos invenijfe queam 
adeo invenijnus paftoris folatio deftitutam, ut ne dnm epifcopum^ fed nee 
officialem baherety *vicarium» aut decanum, qui quicquam fpiritualitatis 
exercere pojjit in eadem, Sed ecclefia ipfa^ qua olim deliciis affiuere con- 
fue*vitf & canonicis qui ibidem no^umis et diurnis officiis vacare, ^ opera 
cbaritatis exercere deherent^ earn deferentibus IS Tenge degentibus in re-" 
motiSffioia jocunditatis exuta cecidit in terram» njiduitatis ftue deiri^ 
menta deplorans, nee eft qui confoletur earn ex omnibus caris ejus : fkne, 
dnm bac 'vidimus U ^onftderamus diligenier, pietatis aetdeus *vifcera 
noftra commo^'it, IS compaffionis gladius intima cordis nofiri acrius nnd* 
nera'vit, ut tantam ecclefia matris noftra injuriam tdteritts dijfimulare 
nonpojftmusy nee pertranfire incerreStt^, ^uapropter *vobis mandamus 
firmiter injungentes, quatenus ad eccleftam *ueftram pradidam, oeca^ 
feonibus qmbufcunqite poftpofitisy cum ea qua poteritis celeritate ifos trans* 
Jerre curetis^ commiftum *vobis in eadem curapaftorali ofticium perfpnaliter 
executur* ^c» Auoqui fcire <vos volumus pro conftanti, quod fi iftuc 
facer e non curaveritis^ bona femporalia^ ^ omnia qua ad baroniam ipftus 
ecclefia pertinent^ qua donaiione conftat eidem fuiffi collata, tf qua 
baSenus colligi^ fef fal'vo cuftodiri pracepimus in commodum IS niili-' 
totem ipftus ecclefia convertenda^ ceffante jam caufa in manu noftra 
totaliter capiemus, nee nlterius fufiinebimus, quod temporalia motat^ qui 
Jpiritualia ad qua ex officii fui debito tenetur, irreverenter fubtrabtre 
non formidat, aut quod emolumenta percipiat^ qui incumbentia ejufdem 
onerafuhire recufai* Teft* -R, apudHereff. primo die Junii anno regni 
ftii xl'uiii. 

By this writ the king telleth the biihop what his padorall office 
and duty was, rehearfeth the damnable and damned events of non- 
refidency, commandeth him to be perfonally refident, and repre- 
ienteth to him the danger, if he doth it not. And this writ, com* 
manding refidencc. Ought to have been put into the Regifter of 
writs, rather then the writ de non refidentia clerici regis : boc non omit'' • Rot paH* 
tendum, illud faciendum. 35 ^- 1- J«ft«trtB 

The Englilhman ,hath ever been deiirous to be taught and di- **gS"**^ 
reded in the way of his falvation; and therefore hath often R^t. parL*!^,!. 
complained in ^ parliament againft non refidents, unlearned nu, 38. 3 R. t« 
pallors, and pluralities, which you may reade in the fountaines ftat. 2. cap. s. 
themfelves. 7 *• *• «»• 35- 

After that Thomas Wolfey in the fevcnth year of Henry the J^j^* *;°"'S?* 
eight was made cardinall, and grew into. the height of his authority ^y{^ ^ ^„ ^ 
and favour with the king, he hated both parliaments, and the com- 6 H. 4. nu. 43. 
mon lawes (the principal! meanes to keep greatnefle in order, and 7H.4.nu.ii4. 
due fubjedtion) as it is contained in his incitement, which he con- "t?'i^"***^?] 
fcifed of record, that hcc intended (that I'may ufe the very words ^ ^^ ^^^^ ^•» 
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Mfcit;. SI H. 9« tftke record) jfnti^iffhnaf Anglic leges penitusfvhverterit et ener^arr^ 

«MnA Rege» uHi<verfumq^ hoc regnum Afigliit, et ejufdem regni popidtan legihus nv- 

feriaUbus fvulgo diSu legihus cMlioiUf et earundtm legum canonihui 

mperpttutm fuhjugare et /Mucere, ^c. And for execution of his 

intended plot, he was the meane that but one parliament was holden 

in fourteen yeares, viz, A^om the feventh yeare, till the one and 

twentieth yearc of Henry the eight, and that one was principally 

I 627 J holden for the attainder by parliament of Edward the good duke 

of Buckingham, whonr he hated, and the confifcation of all that he • 

had. Now the cardinal!, bebg a great protedlor of non-reiid^nts, 

was no fooner attainted by that law (which he fought to alter) but 

ST RS. cap. 13. at the parliament holden in 21 H. 8. a law was made againft non- 

▼14. 33 H. 8» refidence, which was excellent for that time> but now £id need of 

*^* ^^ forac alterations and additions. 



CAP. IX. 

tTEMj minijlri donuni regisy ut ALSO the king's officers, as flie- 
vicecomitesj et aJiiy ingrediuntur riiFs and other, do enter into 

fioda eccUfta (i) ad faciendum dif- the fees of the church to take diflref- 
trUlimesi et altquando eaphint anima^ fes, and fometime they take the par- 
Ba reSforum (2) in via regia^ quando fon's beails in the king's highway^ 
won babent nifi terram pertinentem ad where the^ have nothing but the 
iulejianu Kefponfto : Placet domino land belonging to the church. The 
Tegi quod de catero diftriSiiones fiant anfwer» The king's pleafure is, that 
hupifmodiy nee in via regia-, nee in from henceforth fiich diftrefles fliall 
feodisy quibus olim (4) ecclefta funt neither be taken in the king's high- 
dotoita (3), vult tamen diflri^iones way, nor in the fees wherewith. 
Jeri in pojpjftonibus de novo a perfonis churches in times paft have been in- 
icclefiafticts acquijitis. dowed ; nevefthelefs he willeth dif- 

trefles to be taken in poiTeffions of 
the church newly purcbafed by ec-^* 
cleiiaftical perfons.. ' 

(52 H. 3. c. 15. Regift. 98. 183.) 

(0 Ingrediuntur feoda ecclefiaJ\ See the expofition upon the 

MsIftTid^^ ca, ftatute of Marlebridge : this is to be added, uiat the flatute of 

>5- Marlebridge was conftrued to extend onely to lay men, and this 

ftatute to men of the church : and this appcareth by the Regifter ; 

for if a lay man bring an aAion upon the flatute for diflraining in 

K«g'»^7» »3*' the kings high-way, he rcciteth the ftatute of Marlebridge: and if 

f .N^. \1\,uU a parfon bring an aflion for diflraining in the high- way, he grounds 

etn it upon this ftatute. 

(2) RtB(arum.'\ Here parfons be named but for example; for 
this law extended to abbots, priors, and the like; for afterwards 
the words be perfons ecclejiaftica : but this law bindeth not the 
king, when he is party, for any debt, or duty due unto him, becaufe 
the diftreffe or other procefTe for the king is not expreflv named in 
the adt, but diftriSiones generally : and this appeareth by a book- 
37 AC p. 65. cafe : a prior brought a bill of trefpafTe againft J. for entering into 

hii 
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iiisfsn)Shuuy,tIiat is, within the drcait of the fcite off bis prione* 
and tooke nway his beafb: J. faid chat he was fheriffe, and that 
the prior loft ifines in the court of common pleas, and a writ tiTued 
to hun to le^e the iffues, and that hee entTed into the fan£tuary« 
&c. becaufe he could not find a diftreiTe without; whereupon the 
plaintife demvrred, and judgement was given againft the plaintile^ 
which proreth, that the (heriiFe in that cafe could not have returned 
upon the procefle to him direfted, CUriau henefidatus nullum baUm 
liucum ftidum. 

(3) NicinfiodiscuihuitiUmicd^^fiaUdotatdt^ l^txz dotat^ \b 
taken in a large fenfe; for here the itt& that they nave ratio$ie/um^ 
dationis,ex ratiom detationis are included; and here is alfo to he 
noted, that the pofleffions of the church are the indowment of the 
church, and they accounted -as tenants in dower, as in another plabe 
hath been obferved. 

(4) OZrar.l This word is well expounded afterwards in this z8t, 

to be thofe that are not de ttQv§ acquifita. ^ 

Concerning aikes, tenths, and fifteenes granted by parliament sIe'V^^ii, 
to the king, the poiTeflions of ecclefiaflicall perfons, which they n H.4.35. 
acquired fince 20 £• i« either by parchafe or a£l in law, as hy £ 6£o J 
others, &c« were chargeable thereunto: but thofe which they had 
at that time were not charged therewith; and the reafon thereof 
was this, the pope (after the example of the high prieft amongft Numari, ca.-& 
the Jewes, who had of the Levites decimam partem decinut) claimed ver, 26* 
by pretext thereof a yearly tenth part of the value of all eccle- 
iiafticall livings: this portion or tribute was by ordinance yeelded 
to the pope in 20 E. 1. and a valuation then made of the eccle- 
Hafticall livings within this realme, to the end the pope might know, 
and be anfwered of that yearly revenue, fo as the eccleiialticaH 
livings chargeable with that tenth (which was called fpirituall) to 
the pope» were not chargeable with the temporall tenths or fifteenes Rot |Mii iSX. 
granted to the king in parliament, left they (hould be doubly 3-.°"* 44* ^"^ 
charged, but their pofleffions acquired after that taxation were P''^^*^ 
liable to the temporall tenths or fifteenes, becaufe they were not 
charged to the other; and lb it was declared by a6k of parliament 
in 18 E. J. which never was printed; fo as the tenths of eccle* 
iiafticall livings were not yeelded to the pope dejun, after the ex* 
ample of the mgh prieft amongft the Jewes; for then hee fhould 
-have -had the tenths of all ecclefiafticall livings whenfoever they 
were acquired; but he contented hirafelfe with what he had got, 
and never claimed more: and that he might the better keep 
and enjoy that which he had got, the popes did often after grant 
the (ame for certaine termes to divers of the kings of England, 
as by our hiftories appeare. And albeit thefe yearly tenths sSH.S.ca.^ 
are perpetually annexed to the mwn of England by zQt of lEliz.ca.ii. 
parliament yet hereby the ftudent ihaU better anderlbmd the bookee 
4if law that treat hereof* 
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TTEM^ quandocunque aliqui con- 
fugientes ad iccUJiam abjurani Ur* 
ram {i)^fecundum regni confuettuU^ 
nenty et prafequuntur laid eos^ vel ini- 
tmci eorum, et a pttblica Jlrata abjlra- 
huntury etfufpenduntury veljlatim de- 
capitantur (2j, et dum Jint in ecclefta 
Oijiodiuntur per drmatos infra ccenu^ 
Uriuniy quandoque infra tcclejiam ita 
mrSley quod mnpoffunt exire locum fa^ 
€rkm caufa fuperfiui pondetis depfMn^ 
£y nec permittttur ii$ neceffaria ad 
mi^us miniftrari. Refpon/ic : ^i ter^ 
ram abjuraverinty dum Jint in Jiratm 
ptblicOy Jint in pace demini regisy nec 
debetit ab aliquo molejiari : et dum Jint 
in ecclejioy cujlodes eoruM non debent 
morari infra caemeteriumy nifi necejji^ 
tasy vel evajionis periculum hoc requi^ 
rat : nec ar&entur confugercydumfint 
in iccUfuXy quin poffint habere vita ne- 
ajfaria (3): et exire libere pro ob* 
Jceno ponders deponendo. Placet etiam 
domino regiy ut iatrones vel appelUt^ 
tores (5), quandocunque voluerinty poj- 
fintfacerdotibusjuafacinora cortjitert : 
fed caveant con/ejjoresy ne errontce bu^ 
jufmodi appellatores informent (4). 



A L S O where fomc flying unto 
the church) abjure thfe realm, 
according to the caftom of the realm, 
ahd lay-men or their enemies ib pur- 
fiie them, and pluck them from the 
king's highway, and thev are hanged 
or headed; and whilft tney be in the 
church, are kept in the church-yard 
with armed men, and fometime in 
the church, fo ftraitly, that they can-* 
not depart from the hallowed ground 
to empty their belly, and cannot bb 
fuflPered to have neceflaries brought 
unto them for their lirine. The an- 
fwer. They that abjure fte realm, fo 
long as they be in the common way, 
(haS be in the king's peace, nor 
oueht to be difturbea of any man; 
and when they be in the church, their 
keepers ought not to abide in the 
church'-yard, except nece/fity or pert! 
of efcape do require fo. And io long 
as they be in the church, they {hall 
not be compelled to flee away, but 
they ihall have neceflaries for thelt 
living, and may go forth to empty 
their belly. And the king's pleafure 
is, that diieves or appellors (whenfo* 
ever they will) uiay confefs their of*- 
fences unto prices ; but let the oon» 
feflbrs beware that they do not erro^ 
neoufly inform fiich appellors* 



(i Jac. I. c. 25. 21 Jac. t. c. 2S.] 

(i) Ahjurant regnttm.] Concerning abjuration you may plen- 
[ 629 ] tiftiUy read in our ancient authors, and other bookes of the hwts, 
Cnft.lib.2.fo. and ipecially in Stamford pi. coron. fol. 116^ &c. wherein we are 
'35-*<^%^"^- the more briefe, becaufe it is enafled by the ll^tute of 21 Jac. 
rkt,*H^ i.*c. 20. '^g*^' ^^^ "° (anduary,^or privilcdge of fanduary, after that 
Stainf. pi. coro.' ftatutc be admitted or allowed m any cafe; and if the offender be 
fo. 116. f. See. barred of the privilcdge of fanduary to be allowed to him, then 
ai Jacobl Regis, ^an hec not flee to any church, as to a fandiuary, for the tuition of 
*^ hisi life, and confequently abjuration is taken away. 

(2) Decapitantur,] This was miftakcn in the petition: for no 

man can be beheaded but for trcafon; and no man could abjure 

7 for 
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fer trenfoHy becaufe 1}^ cofOMr hid no power to take any cofi^ 
feffion for treafon, aloeit the coroner haui a fpeciall commiflioB 
from the king to doe it. 
See I Jaeobi regis, cap. 25. 

(3) ^'* foffini habere vitte lucejjana,'] This k thus to be under- fira^ftu t. 4«. 
ftoody that he fhall have neceffaria *uita To long as he behaves him- <3S* ^^ ^^i<t. 
ftlfe according to the law, and the priviledge of the place; but if p,]^^ *^ 
i^e had cominued 40 dayes, and wottld ndt abjure, then *uitit ne- ^ ^ 3".^^?* 
ceJfttHd (hall be denied unto him, and they ffaould be puniihed that 31). Sum^ 
miniftr^^ the fame onto him. ub} Aiprai. 

(4) Placet •tiem domm ngi, ui latromet, W afptllat^nsy fikifido^ 
JCMMfue vobterinf, f^nt /aterdotihus Jim facinora eonfiterhjid caveMM ' 
€0t^^ff9reSi ne erronUe huju/medi mppeilatores inftrment^ 

(5) Lmtromt <uiJ afpelktBres.] This branch extendeth onelyt* 
theeves and approvers indited of felony, but extended not to hieh 
treafoAs: for if high treafon be difcovered to the confeflbr, lie 
ought to difcover it, lor the danger that thereupon dependeth to 
the' king and the whole real me; therefore this branch declareth 
the common law, that the priviledge of confeffion extendeth oneljr 

to felonies: and albeit, if a man indited of felony becometh an nC4. io.k 
approver, he i< fworne to difcover all felonies and treafons, yet i9E.z.cor.3Y7, 
is hee not in degree of an approver in law, bat onely of the ofence *H^.coro.a3t, 
whereof he is indited; and for the reft, it is for the benefit of the see W a.ta.'4i. 
king, to move him to mercy: fo as this branch beginneth with §si AWates, 
theeves, extendeth onely ta approvers of theevery or felony, and &c. li. ^ fa 4^. 
Tiot to appeales of treafon; for by the common law, a man indited Levefque de 
bf hiirh treafon could not have thd benefit of clerey fas it was holden ^* «* ^^ ^ 
in the kings time, when this aA was made) nor any clergy-man ^g, ioH.*.<^. 
priviledge of confeffioh to coifceale high treafon : and fo was it 

fefolved in ♦ 7 Hen. 5. whereupon frier John Randolph the queene •Rot^Pail 

dowagers confeflbr, accufed her of treafon, for compaiHng of the 7 H. 5. no. i|. 
death of the king: and fo was it refolded in the cafe of Henry ^^*- 1 J*^ 
Garnet, fuperionr of the jefuites in England, who would have 
ihadowed his treafon under the priviledge of confeffion, although 
In deed he was not onely confenting, bat abetting the principal 1 
•eonfpiratorsof thepowder-treafon, as by the record of his attainder 
mppeareth ; and albeit this ad extendeth to felonies onely, as hath 
keen faid, yet the caveat given to the confeflbrs is obfervable, ue 
irronke iufirmiHtn 



CAP. XL 

Item fititurj quod domlnus rex^ ALSO it is defired that durlord 

// r£gni magnates non onerent do^ the king, and the great mea of 

mu religtofas^vel icclefiafti^ the realm do not charge religioys 

f 630 3 cat ferfcnas pro corodiisy faoufes, or fpiritual perfons, for coro- 

penfionibus (i), vel fer- dies, penfions, or fojourning in reli- 

hendinationibus [2) facienais in domi^ gious houfes, and other places of the 

lus religiofisy et aliis locis eccUfiaJiicisy church, or with taking up liorfe or 

^annis et equtifibi mitten^Sy cum per carts, whereby fuch houfes are im- 

boc praMU^e domui dipaupenyitur cuU poverifhed| and God's ibrvice dimi- 

tujque niHiedt 
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iafqui dsvinus in bac parte dimnueh- nifhed, and, by reaion of fuch charg^ 

#Brr, et propter hujufmodi onera com- priefts, and other minifters of the 

felluntur fapijjime prejbyteri^ et alii church deputed unto divine fervice, 

minijtri eccUfiaJlici divinis efficiis de^ are oftentimes compelled to depart 

futati a locts recedere fupradi£t\ Re^ from the places afore(aid. The an- 

jponfio : Placet domino regij quodjuper fwer. The king's pleafure is, that 

iontentis in petitionee de ceetero inde^ upon the contents in their petition^ 

Ute nan onerentur. Et Ji per mag^ from henceforth theyihall not be un- 

natesy aut alios contra pat^ babeant duly charged. And if the contrary 

inde remedium juxta formam Jiatuto^ be done by great men or other, they 

rum (3) tempore dom E. regis patris fhall have remedy after the form of 

iomini regis nunc editorum : et fiat the ftatutes made in the time of king 

tonfimle remedium de corodiisy et pen" Edward, father to the king that now 

fionibus (4) per coertionem exa^isj de is. And like remedy fhall be done 

fuibus nonfit mentio injlatutis* for corodies and penflons exaded by 

compulfion, whereof no mention is 
made in the flatutes. 

(3 Ed. I. c. I.) 

(i) Pro eorediis, et pet^fionibus.l Sec hereafter in the end of 
thia chapter, to whoin» and in what cafes corodies and peniions be 
due. / 

(a) Perhendinationibus.'] See hereof W. i. cap. i. 
Saft.pl.fo.373. (3) Juxta formam ftatutorum.^ That is to fay, of W. i. aMU» 

3 E. I. cap. I. 
Keglit. fol. ^ f 4) Confimile remedium de corodiis et penfiottibus*] Albeit corodium 

F«N.B.23o.b. J9 derived a con et rodere^ i.fimul comedere\ yet to a corody beIon|^ 
14 H. 6. II. uQ^ onely 'oiSlus, but 'veftitus, et alia 'vita neceffaria, which is called 
to i^ ^6 E^s! * fuftentatio congrua^ as much as a monke of the fame houTe hath ; and 
ibid. 25. ' * 2 peniion is a yearly annuity to be granted to one of the kings 
Braa. li. 3. To, chapleines. The king fhall have a corody for his vadelet, and a 
MI. 14 E. 3. GO- peniion for his chaplein> out of all the religious and ecdefiaflicall 
ibid.1. II St.'' ^®"^" of his foundation (unlefle the tenure be in frankalmoigne) 
«.a4E.3.f. 33. but by reafon of doution, if he be not founder, he (hall have none» 
3]rair.22. 44E. unlefTe it be by fpeciall grant. A common perfon ihall have no 
3. 24. 50 afl*. 6. corody» nor peniion, &c. though he be founder, unleiTe it be by 
"° H 6 ^^* fpeciall grant. The abbot, &c, ihall not be charged with a new 
to H. 6. iV. peniion, though the chaplein dye, during the life of the king ; bat 
B E. 4. iQ. * if the abbot, &c. dye, his fucceiTor ihall be charged, ratione creatinh 
SH. 7. IX. with a penfion. If the vadelet dye, another ihall have the corody 
F.N.B. 231. during the kings life ; but if the abbot, &c. dye, no new corody 

l^t^\^H!l ^"""« '^« ^»^« o^ '**« ^^^^'^ ydiMtt. 
flui3.&9H.4. m.33,34*penc* coram rege, Mich. 32. £• i. Northampton. 
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CAP. XIL 

jrT£Mj Ji aliqui di Unura domini ALSO if any of the king's tc* 

regrs vocantur coram ofdinarUsy nure be called before their ordi- 

extra parocbiam in qua degunt^Ji prop^ naries out of the parifli where they 

$er fuam contumaciam manifejiam ex-^ continue, if they be excommunicato 

communicMur^ ac pojl quadraglnta for their manifeft contumacy, and 

dies pro eorum captione fcribatur^ prk^ after forty days a writ goeth out to 

tendunt fe priviUgiatos^ quod extra take them, they pretend their privi- 

vilbmfeu parochiam fuam non debent lege, that they ought not to be cited 

vocariy et fie denegatur breve regium out of the town and parifli where - 

fro captione eorundem. * Refpenfio: their dwelling is; and To the king's 

Nunquamfuit negatum^ nee negabitur writ that went out for to take them 

in futurum. is denied. The anfwer. It was ne- 

* [ 631 ] ver yet deiued, nor Audi be here* 

after. 

The writ de excommunicato capiendo, commonly called 2ifignifican;it% 
was never denied; for this caafe, that hee that held of the kmg 
had fuch a priviledge, that they (hquld not be called out of the 
towne or parifli where they lived; and therefore the anfwer 
(Nvhich mull ever be conforme to the petition) ought of neceiGti^ 
to be taken, that for that caafe the kings writ was never, nor ihould 
be denied. 

But foi the better underftanding hereof, at the parliament holden 
at Clarendon, in the eleventh yeare of Henry the fecond, Fa^a eft «Kal- Febr. in- 
rtcognitiot fiu rec&rdatio cuju/dam partis cott/uetudtnum antecejforum ciareivdon c*^"** 



I, com* 



regts, wa. tiennct (prtmi) a^otfia, qua ob/ervart debebant in regnOf monly called Af- 

et ab omnibus teneri propter diffenfiones et di/cordias fiepe emergentes inter fifa de Claren- 

cJentm et jufticiarios Domini regis, et magnatum regni. Amongft the <*on, Braa. Xu 3» 

reft, this was agnized and declared in thefe words: Ifullus qui de ^®'* *36* 

rege tenet in capite, nee aliqms dominicorum minifirorum ejiis excommum ^ ^* 

nicetur, nee alicujus eorum teme fi$b interdiSo ponantur, nifi prius do* 

minus rex, ft in regno fuerit, con*veniatur, ^el jufticiarius ejus,fi /uer^ 

extra regnum, ut re Hum de eofaciat, ut quod pertinebat ad regis curiam , 

ibi terminetur, et de eo quod/peSat ad curiam ecclefiafticam ad eandtm 

mrttatuTy et ibidem terminetur* And the reafon of this law was, for 

that the tenures by grand ferjeantie, and knights fervice in capitt 

were for the honour and defence of the realme j and concerning 

thofe that ferved the king in his houlhold, their continuaU 

fervice and attendance upon the royall peHbn of the king waa 

neceflary. 

Of this law the clergy here complained not, and other then 
this concerning tenure, &c. in the petition mentioned, we Vid.ca«7.befbri$ 
remember not any ; fo as we may conclude this point, that this R®** ^l*"^- »« 
writ de excommunicato capiendo (as hath been faid) procedit de g;ratia ^^ ^ ** 
regis* 
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CAP- XIII. 

TTEMfetitur quod fafon^ eccle^ . A LSO it is deCred diat Tpiritiiat 
fiafiica^ qu4U domtuus rex ad bene- peifons, whom our lord the 

ficia prafinUt tccUJiaJiica^ ft epifc^pus king doth prefent unto benefices of 

£4is Hdn admttat^ ut putm propter de^ the church (if the bi(hop will not ad- 

/iiiumJciifUies^ vel aliam caufam rtf- mit them either for lacK of learnings 

ticnah/em, mn fubeant txamnationem or for other caufe reafonable) may not 

lakarum perfonarum in cafibus anU- be under the examination of lay per-* 

di^is^ prout bis tertiporihus atientaiar fons in the cafes afore&id, as it is now 

di fa^Oy antra canojtieas fan£liones : attempted, contrary to the decrees ca- 

fed etdeant judicem ecclefiafiicunij ad nonical, but that they may fue unto a 

quern de jun periitut pr^ remedio^ fpiritual judge for remedy, as right 

prout juJlumfHerityCor^iquenda. jR#- fliall require. The anfwer. Of the. 

fp^njio: De idwietaieperjinde(i)pra^ ability of a parfon prefented unto a 

jentataadbeneficiumecclefiajiicumper'^ . benence of the church the examina* 

tinet examinatio ad judicem ecclefiajii- tion belongeth to a fpiritual judge ; 

cum : et ita eft ha^enus ujitatum (2)9 and fo it i^th been ufed heretofore, 

it fiat infuturunu and fhall be hereafter. 

(4 Mod. 135. Regift. 53.) 

(1) Z)^ idouietaieperfim^.l It is required by law, that the perfen 

prefented be idonea ferfona\ for fo be the words of the kings writ, 

prajeutart idimeam perjimam. And this idametat coniifteth in 

[ 632 J divers exceptions againft perfons prefented: fir(l» concerning the 

^^^ ^3' ^' perfon, as bafbrdy, villenage, oatlawry« excommunication, a lay- 

Ioe! 3*44. "^*°» under ^c, and the like: fecondly, concerning his converla- 

5 R. a. tryall 54. ^i<>°« ^ if he be criminojuu ^c. Thirdly, concerning his inability 

3 i.H. 4* to difcharge his pailorall duty, as if^hee b^ unlearned, and not able 

34"- ^40* per to feed his flocke with fpirituall food, &c. And the examinatioa 

fiH??.?????' ^^^^^ ability and fufficiency of the perfon prefented belongs to 

1 5 H*. 7. 7. the bilhop, who is the ecclefiafticall judge ; and in this examination 

9 £1. Dyer, 1 54. he is a judge, and not a minifter, and may and ought to refufe the 

X 3 £1. Dyer, 3 32. perfon prefented, if be be not idonea per/ona. And if the caufs of 

S ^' ^°^* ^' ''^f^fall be for default of learning, or that he is an heretick. fchif- 

^'®" ^ ^ matick, or the like, belonging to the knowledge of ecclefiallicall 

law, there he muft give notice thereof to the patron; but if the 

caufe be temporall, as a ielon, or homicide, or other temporall 

ccime; or if the difability grow by any a£l of parliament, or 

other ten^orall law, there no notice ought to be given, unleffe 

notice be prefcribed to be given thereby. But in a quare 

impedit brought againft the biihop, Ibr rcfufall of the clerke, 

he mud fhew the cauie of his refufalt fpecially and directly 

(for whether the caufe thereof be fpirituall or temporall, the 

examination of the biihop concludes not the pUdntife) to the intent 

the court, being judges of the principall caufe, may confuk with 

learned men in that profeflion, and refolve whether the caufe be 

juft or no; or the party may deny the fame, and then the court 

ihall write to the metropoUtane to ccrtiiie the fame; or if the cauie 

bee 
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bee temporal], and fitfScient tn law (which the court mnft decide) 
the fame may be traverfed, and an iffue thereupon joyned, and 
tried by the country. And yet in fome cafes, notwithftanding thb 
flatute, idoniitas perfinit Ihall be tried by the country, or dfe there 39 E. 3. 1. 
fhould be a failcr ot jullice (which the law will never fuffer) as if 4« 2- 3- »S« 
the inability or infuffitfiency be alledged in a man that is dead, this 
cafe \& out of this ftatute: for the bithop cannot examine him, and 
the words of this a£k be, de idonietate pirfonm frafeuiatie ad beneficium 
eccUf. pertinet examination i^c. And confequently, though the mat- 
ter be fpirituall, yet ihall it be tried by a jury, and the cpnn, being 
aflifted by learned men in that profeffion* may inilrudl the jury as 
well of the ecclefxaHicall law in that cafe, as they ufually doe of the 
common law. 

(2) EtitA efi ha^emtu u/itatumJ] So is thb a£t is a declaration of 
the common kw and callome of the realme» 



CAP. XIV. 



JTBM^fi vacet aUqua Sgnitas^ uft 
eleSiio eft facienda^ petitur quod 
eleSlons liben peffint eligeroi ahfqui 
incujfione fimorls a quacunque fotiftate 
fecutari: et quod eejfint prtces^ it op^ 
prejknes in hac parte. Refp9nfioc 
Fiant liberie juxtaformamjlatuttrum 
it $rdinatioHum* 

(3t.i 



A LSO M zny dignity be vacant 
where eledion is to be made, it 
is moved that the electors may freely 
make their elc£iion without fear of 
any power temporal^ and that all 
prayers and oppreflions (hall in this 
behalf ceafe. The anfwer. They 
ihall be made free according ^o the 
form of ftatutes and ordinances. 

c. 5*) 



The clergy either remembred not the ftatutie of W. 1. or W. s*ctp. 5. 
if they did, they doubted whether it extended to eccleiiafticali 
ele£^ions, although without queftion it did, and fo it is de- 
clared by this a£l, and it is an excellent law, and worthy to be put 
in execution. 

See more hereof before in the expofition upon the ilatttte of 
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TTEMi licet el rkus tbram fetulari 
judice jud^cari non debeat^ nee <^/r- 
^uid centra ipfum fieri^ per quod ad 
periculum mortis^ vel ad mutilationem 
numbrorum valeat perveniri : fecu- 
laret tamen judices elericos ad eccle-^ 
Jiam eonfugientes^ et teatus fuos forte 

49nfitente$ 



]Lf OREOVER, though a derk 
ought not to be judged before 
a temponil judgCi nor any thing may 
be done againir him that concetneth 
life or member; neverthelefs tem- 
poral judges caule that clerks fleeing 
unto the church, and paradventure 
3 S a Gonfeffing 
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C9?rfittntes faciant ahjurare ngnum, confeiSng their oSences> do abjure 

ft ecntm ahjursticrus admitiunt ex the realm, aiid for the fame cau(c 

ilia caufa^ quanquam torum judices admit their abjurations, although 

fnptr bus mn exiftant: ficipie datur hereupon they cannot be their judges, 

laicis indireSie poteftas hujufmodi cU^ and fo power is wrongfully given to 

ricos cruciandi^ ft ipfcs poji hujufmodi lay perfons to put to death fuch 

abjurationem in regtfo contigerit in^ clerks, if fuch perfons chance to be 

veniri : fuper quo petunt pralati^ et found within the realm after their 

cUr^ tale renudium adhiberi^ ut im- abjuration; the prelates and clergy 

munitas eccleftay et perfonarum eccle* defire fuch remedy to be provided 

ftajlicarum confervetur illafa. Re- herein, that the immunity or pri- 

fponjio: Clericus ad ecclejtam confu^ vilege of the church and fpi ritual 

giem (i) pro ftlonioy pro immunitate perfons may be laved and unbroken. 

ecclefiajlica obtinenda^ ft ajjerit fe ejfe The anfwer. A cterk fleeing to the 

cUricunu, regnum non compellatur ab^ church for felony, to obtain the pri- 

jurare^fed legi regnife reddens gaude* vilege of the church, if he affirm 
bit ecclefiajlica Ubertate^ juxta lauda^ himfelf to be a clerk, he (hall not be 
bilem conjuetudinem regni (2) haGe^ Compelled to abjure the realm; but 
nus ufttatanin yielding himfelf to the law of the 

realm, fhall enjoy the privilege of the 
church, according to the laudable 
cuftom of the realm heretofore ufed. 

CuAoxmer de Norm. c. S3. (2S H. 8. c i« i Jac. u c. 25. 21 Jac. 1. c aS.) 

r" " Here the claim of the clergy is geueralU that clericus coram Jt" 

culart judice judicari non debeat^ nee ediquid contra ipfum fieri ^ per quod 

nd periculum mortis ^ *vel mutilationem membrorum *valeal perveniri : 

let us fee what priviledge the clergy had allowed unto them ia 

criminal! cafes : nrll, let us obferve what our ancient authors have 

holden in that cafe: fecondly> what records of parliament, and 

other records have delivered to us : thirdly, what afts of parlia* 

xnent have eilabliihed in thefe cafes : fourthly, what have the 

judgements and refolutions been of judges in our bookes and e- 

ports. And lallly, from what root this priviledge of clergy fprang, 

to exempt them from the common jullice of the realmc. 

tuftumicr ttbi Bra^lon faith. Cum clericus cuju/cunque or dints 'vel dignitatis captus 

fupra. fuerit pro morte hominis^ W alio crimine, et impri/onatust et de eo pe* 

tatur curia chriftianitatis ab ordinario loci, Uc, imprifonatus ftatim ei 

deliberetur, Wr. donee a crimine jibi impofito fe purgaverit competeoter, 

^el in purgaiiofte defecerit, propter quod debet degradari^ fsTf . cum au» 

tern clericus Jic de crimine cowviSus degra,deturi nonfequitur alia poena 

See the ftatate of pro uno deliSo, *vel pluribus, ante degradatiomm perpetratis. Here 

Am'i.*7e" ^^^ things arc to be noted: firft, that he beginneth with the 

tjp"icV&c. ' grcateft felony, that is, the death of man : fecondly, that albeit 

Btlet. lib. '3. he were found guilty, and could not purge himfelfe before the or- 

tol. 123. b. dinary, yet all that the ordinary could doe was to degrade him. 

Thirdly, that he could have no other punilhment for that felony, 

or an^ other formerly done, but degradation. • 

^nt. fo!. II. Britton alfo fpcaketh only of felony : Etfi le clerk encoupe defe^ 

mt. pi. cor. l^^g alledge clergie, et foit tiel tro^e, et per ordinarie dem^ndt fi joit 

o L 2! coron. ^^g^lfi coment il eft mefru, et f I foit ment mefcru^ l^c.foit arge tout 

417. 17E. :.ib. q^ts, 

-3?* 3H.7« If. 
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quilst et^lfnt mefcrffj fi fiient fis chateux taxes y et fi$ tsrres pifes im 
nrin maine, eifcn cars deli'v* al oi'dinarie. 

According to Britton, when one of the clergy was indited of 
felony, &c. and the ordinary dentanded him, yet to the end {faith 
the • record) utfdatur quahs delihtrarctvr ordinarro, an enqoeft was 
charged by the court to enquire, whether he were guihy, or no. 
And though hee was found guilty by this enqueil of office, yet 
was he delivered to the ordinary, atid his chattels ieifed^ and his 
lands taken into the kings hands, as Britton faith. 

Fleta faith, Si criminaliter agatur 'verjks clericumy quamijis cl.ricus 
re/pendere *voluerit in foro ftculariy judex tamen ecclejiafiicus cagnitiontm 
habere non poterit, nee regiam auferre jurifdizilonern : In CMtfa enim 
/anguinis non poterit ecclejiajiicns judex cognofcere, neque jitdicarey niji 
irregularitatem committal , Et quamvis neminem 'ualeat morti con- 
demnarty degradare tamtn poterit criminum con'oi^os, 'vel perpetua car* 
arts inclufiom cu/iodire. 

The Mirror hath generaU words, Lefglife et cy enfranchife que nU 
i^ judge He poet a*ver conu/ans d% darkey tout le *uoiloit le darke conuftre 
pur fon judge y t^c. 

Two of thcfe ancient authors have fpoken of felony, and fo are 
the other two to be intended ; for the priviledge of the church did 
not extend to high treafon, crimen i^r/ar majejiatisy as by divers 
judicial! records and authorities in law ihall appeare. 

Walter dc Berton clerke counterfeited the great feale, which 
was high treafon, crimen Itrfa majejiatis, whereof he was indited 
and convided : for fo the record faith, ^i conviSlm fuit pro falfi- 
pcatione figilli domini regisy quod tradatur epi/copo Saruntyqui eumpetiit 
ut dericum juum, fub pcena et forma qua decety quia njidetur concilioy 
quod in tali cafii non eft admit tenda pur gat io. 

This delivery to the ordinary was by ordinance of parliament 
de grot iay et non de jure : for it was refolved, that hee could not 
inake his purgation; and therefore hee was delivered to Kim fub 
fcena^ t^c. In the reigne of Ed. 3. it was tnken for a general! 
rule, quod prtvilegium dericale non competit feditiofo equitant^ cum ar» 
mis, plat is et cotearmuris,/ecundum leges Anglic » 

Jn 17 £. 2. in the time of the parliament, Adam de Orleton. 
bifiiop of Hereford, was indited of high treafon, for being party 
and privie, aiding and abetting of Roger Mortimer earle of 
March with horfe and armes in his open rebellion ; and becaufe he 
could not have any priviledge of clergy by the common hw, the 
archbiihop of Canterbury, Yorke, and Dublin, and their fufFragan 
bifhops, came to the barre (in that difordered time) and with 
force tooke him from the barre : all which was done by pretext 
and colour of the canons of the church, which you may reade in 
Linwood. 

But, omitting many other things that might be here rehearfed, 
let us fee what adts of parliament have ordained in this cafe; for 
the clergy never thought themfelves fure of this priviledge, till it 
was confirmed to them by authority of parliament. ' By the (latute 
of W. I . it is provided, ^ue quant clerke eft prife pur ret de felonky 
et foit demand per lor dinar ie, a luy ftiit li'ver Jblonque le priviledge de 
faint efglife, in tiel per ill come ils appenty folonque le cuftcme a*vant ces 
beures ufe, Wr. where note, this aft extendeth but to felony. 

See the expofition of the ftatute of W. 1 . in this point, and the 
charge as is given to ordinaries, that none be delivered without 

3 S 3 due 
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• Mirr. cap. J. 
de) cxcejrfion dt 
defgie accord* 



Flet. lib. 
ca. 36. 



Mim ttbi fapra* 



Rot. Pari, aon^ 
21 £• I. rot.9« 



Trim a 1 1. 3. 
coram) regCf rot* 
173. Hertford. 

17 E. a. rot. 
Rom. m^d* 



Henricus Blaa* 
ford. 

Linwood tit de 
foro compet* 
cap. Contiogit. 



W. I. cap* 2* 
See Marlbridgfy 
cap. 27. 
See beRa(ter« 
cap. 5. 
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4. H. 4. cap, %, due purgation ; but it is worthy our paines to reade the flatutes of 
»3 H. 8. cap. I. ^ H. 4, and ^3 H, 8. . - 

PI. coram domU After this Hacute, and in this kings time, Gn|nandus de Briland, 
ro rcge apud parfon of Snodiland in the county of Kent (in which towne Solo- 
cro'^HiUri? ai. ^^^ ^^ Rolfc, one of the kings juftices in eirc, and one that pa- 
«a E. I. rpt. 15. ^^^^ *^^ extortions and other crimes of the clergy, dwelt) came 
Kane*. to dine with Solomon de Rolfe, and brought poyibn with him qF 

bis malice prepenfed, to murder by poyfon the laid Solomon ; and 
the record of his inditement faith. Cum ta comedit, et pofuit 'venenum 
in ciho et in potu iffius Solomonisy et iffum imfoifona*vity per quod, poft 
quindecim das /equentes inde obiit : and albeit of all felonies, murder 
15 the worii, and of all murders, murder by poyfon is. the moft un- 
avoidable and deteilable, andGuinand being indited and arraigned 
upon the faid inditement, et qtuefitus qualiter fe n;ellet acquieiare, 
£ ^35 J dicitf quod dericus eft, it non potefi hic inde re/pondere, et/uper hoc *ueait 
/rater Thomas epifcopus Roffenjis, et petit ipfum tanquanf clericum, t^c. 
Et utfciatur qualit deUherare debet ^ inquiratur ret Veritas per patriam ; 
et jurat* bfc, dicunt /uper facr amentum fuum, quod prautUt^ Guinandus 
dedit prrediH^ Solomoni *venenum unde impoifonatus fuit, et inde ohiitp 
lit pradidum efi. But in the end he was delivered to the ordinary, 
as by the record it appeareth, and thereby, for any thing that wee 
find in that or any other record, he efcaped the fentence of death, 
which was due for his oiFence by the law of God, and by the com- 
Ctntt, c«p. 9* mon law of the rcalme grounded upon the fame, ^icunque effuderit 
yer. 6. humanum /anguinem, fundetur Janguis iWus, ad imaginem quippe Dei 

Kopicr* cap. 35. fa&us efi homo. And againe, in the book of Numbers, H^e/empi'^ 
«er.29,30y 31 1 ierna eruht et legitima m cunBis, bomicida fub teftihus punietwr, \3c. 
^^^ noa accipics pretium ab eo, qui reus eft/attguinis, fiaiim et ipjk morietur, 

ne polluatis terram hahitationis <vejira qua infontium cruore maculatur, 
nee aliter expiari potefi, nifi per ejus fanguinemi qui alterisu fangwnem 
fuderit, 
% S. a. coron. In 8 £. 2. a derke convidl for felony, and delivered to the or- 

419- dinary, murdered his keeper, and fled, et non ohjiante clerimonia fwa, 

%% £*|. ib. H^. bee was hanged. And tne like was done in 22 £. 3. 

The abufc of delivery of clerkes to the ordinary grew fo ia- 
tolerable, as in the end it was taken away ; as hereafter (hall be 
(hewed. 

See the ftatute of i3 E. 3. cap. 2. concerning this matter. 

Hot Part. At the parliament holden in anno 2^ £. 3. the clerey did com- 

%$ E, 3. nv. 6S, plaine, that one Hanketun Honby a knight, and one of tiie clergy, 

^^* had judgement given againft him for high treafon to be hanged » 

dipawne, and quartered : alfo for a judgement given againfl a prieft 

at Nottingham, for killing of his mafler, fir I'homas Cibethorp, a 

clerke of th? chancery, one of the kings juftices. 

«5E. 3.03.4. And laftly, for hanging of divers monkes of Combe for felony. 

$c 5. 4 H. 4. '{'hereupon at this parliament an aft of parliament was made, 

€'Ft 3« i^herein it is; recited, that the prelates had grievoufly complained, 

praying thereof repnedy, for that fecular cleilccs, as well chapleines. 

^ other monkes, and other people of religion had been drawne» 

and hanged by award of the fecular juilices, in prejudice of the 

franchifcs of holy church. Sec. It is accorded and granted by the 

king, that all manner of clerkes, as well fecular as religious, which 

ihould be convict before fecular juiiices for any treafons or felonies 

touching other perfons, then the king himfelfe or his royall ma«* 

j^lUr« QiQold ircely have and enjoy tile privile^ge of holy church. 
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Sec, Hcrcbr two tilings are to beobfcrvcd : firff, that hec (hall not 
be delivered to the ordinary before hee be convidcd : recx>iid!7» 
that the privifedge of the church extended not to bigh txeafoa , 
touching the Icing, crhnfM I/rfit majijla:is, but to petit treafon^ and 
monies touching other perfons. 

About fix yeares after this a^, the abbot of MifTencfen in the Connf«g« 
county of Bttclungham» was adjudged to be drawne and hanged ***«^^» 3" J^* J»* 
for high treafon, v/s. for cmtrafailhne^ et nfeSllme kgalis moneiit, '^' ^^' 

At the parliament holden in Ae firfl yea re of H. 4. on the kr^ l^^f- ?arf- 
Thnrfday after the bifhop of Canterbury had willed the lords, that « H. 4-nn» 73. 
in no wife they ihobld difciofe any tning that fhould be there fpcken, 
tiie earle of Northumberland demanded of the lords what were bcfi 
to be done for the life of king Richard the fecond ; thus farre are 
the words of the roll of the parliament : at this time fpake that 
worthy prelate John Merkes bilhop of Carlifle, and faid, that they 
ocght not to proceed to any judc;ement againfl king Richard for 
fonre caafes : firft, that the lords had no power to give judgement 
npon him that was their fuperiour, and the lords annoimed : fe. 
condly, that they obeyed him for their foveraigne lord and king 
22 yeares or more: thirdly, if they had power to give judgement 
againft him, they ought in juftice to call him to his anfwer; for 
that ((aid he) is granted to the crnelleft murderer, or arranteft 
thiefe in ordinary courts of juf!ice : fourthly, that the duke of 
Lancafler had done more trefpafle to king Richard and his realme» 
then king Richard had done to him or them, &c. and defired, that 
tf they would proceed agatnft him, that the names of them that 
fo would proceed might be entred into the parliament roll. It is [ 636 ] 
true, that the parliament roll omitteth this fpeech of the bifhop, 
but it appeareth by the parliament roll, that the lords proceeded 
againfl king Richard, and adjudged him to perpetuall prifon, whofe 
life they would by all meancs to be faved, as the fill reporteth. 
The names of the bifhops, and lords, . and knights that alTented, 
are iti downe, as the roll of the parliament reports ; fo as it 
feemeth, that the flout and refolute fpeech of the worthy bifhop 
wrought fome efFcd : for this fpeech he was arrefled by the earle 
niarihal], and being for a fmall time committed to the cuflody of 
the abbot of Saint Albons was foon delivered ; againfl him never 
any judiciall proceeding was had for this fpeech in parliament : 
but this bifhop, tranfported with cxcefTe of zeale, and affedlionate 
deiire of the enlargement and reilitution of king Richard, was 
party and privie to the confpiracie of Thomas Holland earle of 
Kent, John Holland earle of Huntingdon, John Montacute carle 
of Salifbnry, Edward earle of Rutland, Thomas lord Spencer, and Vid. Rot Part, 
others, to kill the king, under colour of joufting and pailimes in •"• *^- 4* "«• 
the Chriilmaffe time, at the caflle of Windefor, where the kin» J^rd of hii at"' 
Tay in the firil yeare of his reigne: for this he was indited of high uinder,HilU 
treafon, arraigned, tryed, and had judgement as in cafe of high 1 H. 4. cora« 
treafon. But cor regis in mamu domim, the king pardoned him, and ^^» ^^- ^* 
fet him at liberty. Many more prefidents might to this end be 
produted, but we will conclude this point with a refolution of all 
the judges in 24. H. 8. A prieft was attainted by verdi£lat the Trln. S4H. S. 
gaole-delivcry at Newgate, for clipping of the kings coine, *viz. JufticeSpUmant 
George Nobles, and by advice or all the judges judgement was '*?<*'*• 
given againil him to be drawne and hanged, as another lay perfon, 

3 S 4 becaufe 
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becaufe it was high treafon, and without degradation he was ex- 
ecuted at Tiborne. 

Now for murder, burglary, robbery, fodomy, rape, burning of 
houfes, and many other felonies, the benefit and privilcdge of 
clergy is taken away by divers afts of parliament, whereunto the 
bifhops were party, whereof you may reade, lib, 11. Alexander 
Poulters cafe, and where the benefit and i)riviledge of clergy re- 
maincth, the party tthat takes the benefit of it (hall not be delivered 
to the ordinary, nor make any pj^rgation (which had been much 
abufed) but forthwith be enlarged and delivered out of prifon by 
the juftices, by whom fuch clergy is allowed, as by another a^ of 
parliament, wherennto the biftiops were party appearetji. 

• Amongft the ancient cuftomes and liberties of England recog- 
nized and declared in the pitrliamcnt before mentioned, holden m 
the eleventh yeare of Henry the fccond, this was oncCIen accu/aii 
4e quacunque rf,Jummoniti ajujliciario regis t 'Viniant in curiam ipji yb' 
fponfuri ibidem de hoc^ unde njtdcbitur curias regis quod ihi fit refponden^ 
dum, et in curia ecclefiaftica, unde 'videbitur quod ibifit rc/pondendum, 
iia quod r^gis Jufticiarius mittet in curiam fanc'ia eccUfi/St ad ntidendum 
quomodo res ihi traSlabitur^ et fi cUricus con'viSuSf 'vel conftfius fuerit, 
non debet cum de aetero ecclefea tucri. So as in effed the ancient law 
and ctiflome of England in that cafe is reflored. 

Laffly, out of what root this priviledge fprang ? It took hit 
root froffi a conilitution of the pope, that no man ihould accufe 
the priefts of holy church before a fecular judge, which being 
contrary to the crowne and dignity of the king, and the commoa 
law bound not here, till it was confirmed by parliament, and the 
rather, for that the church had no power to punilh the offence; 
but where their clairae was generall, the parliament of Edw. i. 
and cullome of the realme reftrained it onely to felony, fo as they 
were to anfwer to high treafon, and all offences under felony. 

( I ) Clericus adeccUfiam confugiens^ &c.] By this law, if any that was 
infra facros ordines committed felony, and for his tuition fled to a 
church, if he claimed the priviledge of his clergy, he fhould not be 
compelled to abjure, but fubnvittinc himfelfe to the law of the king- 
dome, he fhould enjoy the priviledge of his clergy. See more of 
this matter in the next %/ecundum !audab\ 

(?) Secundum laudahilem confuetudinem regni.'\ So as this priviledge 
of the clergy took not his vigour or ftrength by force of any forraine 
councell or canon, but by authority of parliament, and by the laud- 
able law and cuftome of the kingdomo, a point worthy of obferva- 
tion, the anfwer being fo cauieloufly penned in thofe dayes, left 
any thing in the petition fhould countenance any forraigne jurif- 
dimon : but fo farre as lex et confuetudo regni have allowed of the 

f)riviledge of the clergy, fo farre, and no further it is to be al- 
owed ; and yet with this limitation, fo as the clcrke would fubmit 
hrmfeJfe (as hath been faid) to take it by the Jaw of the kingdomc 
cxprcfFed in thefe words, y?^/ legi regni fe reddens^ ISc, 

He that is within orders hach a priviledge, that albeit hee have 
had the priviledge of his clergy for a felony, he may have his 
clergy afterwards againe, and k> cannot a lay-man ; and he that ii 
within orders, and hath his clergy allowed, fhall not be branded ii 
the hand. But thefe priviledges are given by a£l of parliament. 
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CAP. XVI. 



JTBM^ quanquam cwifejfto coram 
ilia qifi mn eft judex confttentisy 
hcum mn teneaty nee fuffictqt ad fa^ 
ciend* proce£um^ vel Jtntentiam pro^ 
ferendam: quidam tamen fecularei 
judicei clericoSy qui de foro Juo in hac 
parte nan exijlunt^ reatus propricsy et 
enormes^ ut puta furtOy roberiasy ho-- 
micidiay coram eis confitenteSy admit- 
tunt accufationem iUorumy quam ipfi 
communiter vacant appeUumy ipfos fie 
sonjitentesy et accufantesy feu appellum 
Jacientesy non liberant praUais eorum 
paft pramijfa^ quanquam fuper hisfue- 
rint fufficienter requifit\ licet coram 
eis etiam per conjfeffionem propriam 
judicari vel condemnari nequeanty ahf- 
que violatiorue ecclejiajiica libertatis, 
Refponjio : Appellatori ( i ) in forma 
debitay tanquam clericoyper ordinarium 
petito Ubertatis ecclefiaftica beneficioy 
non negahitur* Nos defiderantes Jla^ 
tui ecclefia AngUcanay et tranquil" 
litatiy et quieti pralatorumy et cleri 
pradiHorum (quatenus de jure poteri^ 
mus) providercy ad honor em Deiy et 
emendationem flatus di£la eccUftay et 
pralatoruniy et cleri pradiiiorumy om^ 
nes et fingulas refponftones pradiilaSy 
ac omnia et fingula in eifdem refpon- 
fionibus content* raiificantes et appro ' 
bantesy ea pro nobis et haredibus nof- 
tris concedimusy et pracipimus in per^ 
petuum inviolabiliter obfervari : vo^ 
lentesy et concedentes pro nobis et ha* 
redihus noftrisy quod ptadiSfi pralatiy 
it clerusy et eorum fucceffores in per- 
petuum in preemtffn jurifdiHionem ec- 
clefiajlicam exerceanty juxta tenorem 
refponfionum pradi5larumy abfque oc* 

cafioncy inquietationcy *uel 
[ 638 ] impedimento noftriy vel 

noftrorum haredumy feu 
mtniftrorum quoruncunque. In cujus^ 
^i. Tcjh (^c. 



ALSO notwithftanding Aat a 
'^ confeffion made before him that 
is not lawful judge thereof, is not 
fuificicnt whereon proceis may be 
awarded, or fentencc given; yet fome 
temporal judges (though they have 
been inftantly defired thereto) do not 
deliver to their ordinaries, according 
to the premifles, fuch clerks as con- 
fefs before them their heinous of- 
fences, as theft, robbery, and murther^ 
but admit their r accufation, whidi 
commonly they call an appeal, albeit 
to this refpcd they be not of thdr 
court, nor can be judged or condettin- 
ed before them upon their own con- 
feffion, without breaking of the 
churches privilege. 'The anftver. The 
privilege of the church, being de- 
manded in due form by the ordinary, 
fball not be denied unto the ap- 
pealour, as to a clerk. We defiring 
to provide for the ftate of holy church 
of England, and for the tranquillity 
and quiet of the prelates and clergy 
aforeiaid, as far forth as we may law- 
fuMy do, to the honour of God, and 
emendation of the church, prelates^ 
and clergy of the fame; ratifying, 
confirming, and approving all and 
every of the articles aforelaid, with 
all and every of the anfwers made 
and contained in the &me, do grant 
and command them to be kept firmly, 
and obfervcd for ever; witting and 
granting f9r us and our heirs, that 
the forefaid prelates and clergy, and 
their fuccelTors, fball ufe, execute, 
and praftife for ever the jurifdiftion 
of the church in the premiiTcs, after 
the tenour of the anfwers aforefaid, 
without quarrel, inquieting, or vexa- 
tion of us or of our heirs, or any of 
our officers whatfoever they be. 

T.R. 



^3^ Articali ClerL Cap* i6. 

T. R, at York> Ac xxiv. day of No- 
' ' Tembcr, in the tenth year of the 

seign of king Edward^ the (on of 
king Edward. 

Wee have been the longer m expofition of the former chapter, 
^ecaofe wee Oiould be the (horteriit this which iomewhat concern'- 
Cth the fame matter. 

(i) Afpellafrh i. Fr*hatori,^ Albeit the clergy heve pretended 

that the confeflion of a clerke (when he was indited of felony, asd 

VQS.X.cor.z4:^- confefTed the felony, and became an approver) was loram mm 

«7B.6kfoK7^ judice\ yet the continuall opinion and refolntion of the judge v 

^H^%' were againfl this: for they refolvcd, that fuch a clcrke as- con* 

t$E, Xi co« Med the felony before a fecular judge, could not make his par- 

9on* 128. gation» and confecmently, the confeffion did bind him : and therew 

▼id. I* R. ». fore Shard in 25 E. j. fpake in the perfon of a prelate. And 

'^***'i^* ^ when the clcrke was deliveied to the ordinarie, withont any pur- 

jJJ^' '**•**' gation to be made, he ought to hare degraded him; butcom«> 

monly, if the offiender were a monke, he delivered him to his ab» 

bot to remaine in the abbey perpetaally : and if he were fecolaiv 

he remained in the bifliops prifon, &c. in a yery ^vourable mu^ 

ser r which abufes grew fo odious and infufferable in encourage^ 

ment of malefa£tors in their wickedneileft as they were juftiy taEcit 

away, as is aforefaid. 

sf?. ^, 73. a. An appeale of robbery was brought againft J. de B. monke of L. 

«s£.3.cor.z76. who pleaded not guilty, and pw nimfclfe upon the tryall of the 

fe ffV yS^^IZl coui^try, who found him not guilty, whereupon the abbot of L.. 

j^yiwmurty ^^^ jj^^ ^^j^ Monke, brought a writ of confpiracie againft divers, 

which -procured and abetted the faid appeale, and recovered a 

tooo markes in damages, which could not have been recevered> 

nnlefle the monke had been Ugitimc modo acquietatus, before a com- 

fetcnt judge : and hereby it appeareih, that a clcrke might wave 

the priviledge of his clergy, y he would, and be tryed by the 

cottrfe of the common law. And note, when hee knew hixnfelfe 

fiee and innocent, then hee would be tryed by the common law ; 

bot when be found himfelfe fowie and guilty, then would he (heker 

himielfe under the priviledge of his clergy: and though they 

committed temporall crimes, yet would they not be tryed by the 

lemporall lawes, which was the more againft reafon, becauie no 

other Ikw within this realme could punifii diem for the fame^i bat 

the temporall lawes onely* 



The 
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The Eypofition of 18 Edw* 3. Cap* 7. of Tithes. 



• ITEM queter la ou britfa difctre 
-* fac* ei$ni ejiregr antes [i)a garner 
f relates religious et auters clerkes (a), 
^ refpondre des difmes a nojire chance'- 
ricj et a monftrer ftls eient rsens pur 
^nfachent riens dire pur quoi tiels dif^ 
mes a les demandants ne deinent ejtn 
reflitusy et a refponder auxibien aux 
nousj come a partie de tieux difmes. 
t ^e tieux briefes defere en avant ne 
foient grantes^ et que les ptocejps pen^ 
dantsfur tieux briefes fment anlentes 
it repealesy et que Us parties difmifes 
devant fecular juges de tiels manners 
de pleas : faves a nous nojire droit (3), 
tiel come nous et nous ancejlres ayouns 
eity et foloions avoir de reafon. En 
te/iimoinance de quele chofcy a le requeft 
des dites prelates a ceftes prefentes let- 
ires ayons fait metre noz fiale. 
Done a Londres le Sjour de J^h A»« 
de nojire reigne Engleterre difoitifme^ 
^ de France quints. 



* Le preamble. 



T TE M, whereas writs of fcire &i^ 
cias have been granted to wara 
prelates, religious and other clerks^ 
to anfwer difmes in our chancery, 
and to (hew if they have any thing, 
or can any thing fay, wherefore fudi 
difmes .ought not to be reftored to 
the faid demandants, and of anfwer as 
well to us, as to the party of fuch 
difmes ; that fuch writs from hence- 
forth be not granted, and that the 
procefs hanging upon fuch writs be 
adnuUed and repealed, and that the 
parties be difmiiTed from the fecular 
judg;;s of fuch manner of pleas > lav- 
ing to us our right, fuch as we and 
our anceftors have had, and were 
wont to have of reafon. In witneis 
whereof, at the requeft csS the faid 
prelates, to thefe prefent letters we. 
have fet our feal. Dated at London 
the eighth dav of July, the year of 
our reign of England the eighteenth| 
and of France the fifth. 



Before we enter into the expofition of this a6V, we will cle^re it of 
an obje^ion againft the life of it, vix. That it fliould be no aft 
.of parliament, but an ordinance made by the king onely at the 
requeft of the prelates: and that the king to thefe letters had put 
his feale, and the tefie and date as done by the king only; 
all which, fay they« appeare in the parliament roU, and that 
the claufe of En teftimoinana de quel cboje^ l^c, is left out of the 
print. 

But hereunto we anfwer, that by the faid claufe En teftimoinaace Vick Rot. Pai|» 
de quel ^c. is to be under (lood, that this aA was fo plau&ble to the i^S* 3*^^ l^ 
prelates, that they requeued the king, that it might i)e exemplified 
under the great feale for the better prefervation thereof, which the 
king granted. Thb parliament began the Munday after the OSaL 
Trinitatist which was 16 Juniii and this exemplification was 
S JuUi after this ad was pafled, there being but feven a£U paifed 
at this parliament. And en teftimJinance de queh and the whole 
claufe following, are words of an exemplification. 

Now that this ordinance before the claufe of the exemplification 
is an adl of parliament, firH, is proved by divers reafons, i^i%. The 
title of the parliament isj lacipit Jlatutum regit Edwardi amne regm 



©4^ ^ '8 Ed. 3. Cap. J. Of TitTiey* 

foH. 7. f. xl t^befe It is {sit in fome of oar books, that of mnci^it' tfaie 
a. per Brian. before the cooncell of Lateran, any man. might have given hit 
^1' ^ Stua ^^"^ to w^^t fpiritaall perfori he would, and that at that comicell 
fib. i.cap. 55. ^t ^^ provided that tithes in one parifh fhoidd be giten to the 
7 E. 6. oier fo. re^or or paifon of the fame parifh, that hee that gave the fpiritnatt 
14, Zc F.N.B. food, (honld rean t«mporall, &c. The truth is, that I have perofed 
54. b. Lib. 2. ijj^ councels holden at Lateran^ and fpedally that holden under 
^fmicdewin- P®P^ Alexander the third, iurm Domini iijg, anno 15 H. 2. and 
cheflers cafe. Cannot finde any foch decree: bat pope Innocent the third. 
But Faming in in a decretall epiftle, in or about the yeare of our lord f 1 200. and 
7E. J. fo. 5. the firi! yeare of king John dated at Lateran, directed to the atch- 
liifiiftcrwas ^i^op of Canterbury, ut eccUfiis parHbUHhui jufti ditimte perfd- 
Ibrd tre^furer 'oantuTy hath thefe words, P&veuit ad atuftenfiam nofhramf quod mmlti 
an(f after lord in dhcefi tna decimas/uas inUgras n>tl dua$ farut ipfitnan n»n iilu 
, cbaancellof, jccUfiis in quorum faroehiit baaitantf *vel uhi pradia bahent, et k qui" 
^^^^^^'^ bus t€cltftaftica ptrcipiunt facramentat per/olvuntf fid eat oHis pro fim 
Mth'that of diftribuunt *uoIuHtate, Cum igitur iftcan^enieuj effe 'vidiotur, et k 
anncient time raiione dijfimiley ui tcdefia^ qu^Jpiritu^iafiminantf metifenon debtmut 
before a new a fitis parocbiams temporaliAf et habere \ fratermtati fuse autboritate 
coflftitutioii prafentium indulgemus^ut iiceat tibifitper boc, nen obfianfe t&ntradi^cne 
?oe th^ oatr n "^^ appellatione cujvjitbety feu confitetudine'baSenUs ebfir^uafay qudd ea^ 
•f one church nonicumfuerit ordinare etfucere auodfiatueris per tenfurmn iccUfia/Heam 
might grant hia firmiter obfiMfori^ nulli ergo, C/r. confirmatioHis, ISc, Dat, Lateran* 
thhet to another nonas Julii. And (that 1 may fpeake once for all) thit epifl!6 
•ariih,thatia,by dccrctall bound not the fobjeas of this realme, but the fame 
^J^ly^^Z ^i<>g jaft And reafonable they allowed the fiune, and fo became 
iibceot 3. anno *^ terra* 
4ona. 1200. in • 

Ikii dectetaU eplft'e, whSch you flial) finde in hit 6. Epiftle. Decret. lib. i. p. 451* edit. Colon. See 
dk ftatntes of 18 E. |. cap* 7. 1 K. a. cap. 14. 5 H. 4. ca. i. 27 H* S. c. lO* 32 H. 8.c. 7. % E« 
Ckc. 13. Regift. 179, i8o» \ Anno 1 Regis J ohannis. In bandello petitionum parliam. 

nsna 6 £. i. in Turri. 

See Lin wood cap. de locate et condu3o,/o* 1 1 7. 'verbo portiomu 
where he (kith. Slued ante confilium Later anenfe, anno Domini 1179* 
bene potuerunt laid decimas infeudum retinere, et eas aheri ecclefue 
dare, non tamen pofi didi confilii, ISc. And thus began: portions of 
i ^43 J tithes, that the parfon of one parilh hath in another. Vide concilium 
Lateran*^ anno Domini 1 2 1 5. 17 Job, regit. 

Albeit the parochiall right of tithes is now eftabliihed by divert 

a£b of parliament as before it appeareth (a matter tending to the 

exceeding benefit and quiet of the dergy) yet he that is defirous 

to know what the auncient lawes of England were concerning the 

' ftavTng rpulkeik paiment of tithes before (he conqueft,'let him reade Fcedus Edvardi 

i|f tithes. It is ^i Gutbruni regum, cap. t. et inter leges Etbelftani cap. u Inter leges 

• Jftff orm^ca* ^^"'""^ '*<?"» ^^A *• I»tges Edgari regis, cap. 2. bT 3. Leges Canuti 
ma hutuiAu^ ^'ij^> ^^P' 8, 10, 11, 12. et leges Ed'wardi regis, • cap. 8, lO. ^uat 
g^imii, & (00" fVillielmus Conqueftor recitavit, et confirma^fit* All which lawes M* 
a^&4itf a rtge Lambard hath well tranflated out of the Saxon into the Latine 
baro^ty^ tongue, which was fiiithfully, but not fo accurately, done bdfore 
tSb! iii. J»*"' ^*»ich ^« ^*ve. 

VSdt inter leges There hath been great controverfie heretofore concerning 

Xdwardi regia, ^^ tithes of wood, as appeareth by divers petitions in parlia« 

• ca. S. ttb« Af roent, whicl^ petitions together with the anfwers we will recite, 
^a. de bofe«* and incidentiy will fliew^ how that controverfie is quieted^ and 

ended* 

7 TLlt 
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• That no man be inpieaded for dthes of wood, or onderwood, 
hnt in places accuftomed. The anfwer wu» at heretofore the fame 
Ihall be. It€m fria 2e commm, fut cant * ^H^ituliom fiit ftat per let 
frtlats u pnmder difmes di cbifam mtmer di B^eh pul ckoji mfuk 
MUfmu M^y £t fue Mte/s, et fenus foixtfun U^tumtuUf ftu ifi ccwtn 
rmfimy ftu^kfe pit luy, et per Jen ben eonM/eil erdiiner remedies et qui 
/on people demoerge en me/me iefiate qmilx faleient dftre en temps de tents 
Jee pregenuersy et ^ prekihitions Jeient grsuOet a tents cenx qui font 
impledet de difmes de keis ferns etveir esmfidtsttien* Whereoaco the 
aniVer of the king waa» the king wiiledi that law and ceafoa he 
done. 

item neenfire U eemmrnu ceme Mu/geures lerebeefefipa de Cemttrhuff, 
<€t let entters pfsekaes erdeinemnt une cen/htntien n slener difines defabbne 
vendus teattfekment la en avmntfis henres nulles dtfmesfnrent dmteSf ere 
Jes gents de Seint EJgU/e per foree dela coeftitutien pernent et demandeni 
des difms smxihkn de grot i/ees;, eeme de/uiSeis vendue et neient n/endus, 
^centre ce qni is ent nfes pnis Jtemps de memerie a la grand da» 
0tage de la cemmum de quel the prient remedee, de inn point et dd 
^autre, / 

Whereanto the anfwer is, the aichbifhop of Caaterbary, and the 
<ither biihops have anfweved, that foch tithe ts not deniaanded fa^ 
reaibtt of tbie faid conftkntion, bat of underwood, fiat the fabjed 
being dill moleilod for wood« not tithable4:onipIained again in smne 
25 E« 5. all which were preparatives to a good law nude in a$me 
45 £. 5. cap. 3. De greffk heyes dage de vint ems, on de greinder age 
4ud difinu/erra demands in nojme de eefi parol Jjflifa ctedua, eft erdeine 
et efiahUe qne frobiiieien en ceo €aJe,Joit_grant^ etjierceo eUtsuhmem 
.come ad eftre nfe OFvant ceux heures. 

It appeaieth before that all the biihops dalroed onely tithes Je 
/Mois, of underwood, under the name tifthva eldest, fo as of haut- 
boy^, of ^eat wood no tithes were claimed ; bat herein relied two 
doabts; i. ^hat Ihould be laid high or great wood. 2. Of 
what age che iamt, fhoald be, becaiSe it is parcell of the inhe- 
ritance. 

As to the firft, this aft, which is declaratory «f the common law, 
as it appeareth b/ the book in {o £. 5. foL 10. b. 9 H. 6. fol. 56. 
PI. Com. fol. 471. and this aft it felfe provethit, for it concludeth, 
Come ad eftre ^/e devout eeux Jbeures; and this is confirmed by divers 
jadgcments hereafter cited. 

And it is to be anderflood that thn aft nfeth thefe words grefi 
Av^rr, and not Imat h^es, orgrsumd hoyes, which word is alio nfed in. 
Ihe books of 50 b. 3. and o H. 6. And in this aft this word 
igrofi] fignifieth fpecially fuch wood as hath been, or is either by 
tkt common law or cnftooie of the country timber, for this aft ex- 
tends not to other woods, that have not beene, or will not ferve 
Ibr timber, thoagh they be of the greatnefie or bignefie of 
timber. And "it is to be obferved, that the prohibition in 50 £. j. 
for finng for tithes in coart chriftian of gro^e boys, was grounded 
npon the coraman law, without mentioning of this aft. 

Here it is to be demanded, to what kinde of wood groife boys do 
OKtend ? And the anfwer is, that oake, aih, and elm, are included 
within thefe words; and fo is beecli, horiheche, and hornbeam* 
becaiiie they ferve for bailding, or reparation of boufes, mills, cot- 
tages, &c« againft the opinion in Piowd. Comment fol. 470. in 
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Molyns cafe, holden without argoineitt> which opinion the whofo 
court upon ddiberate advice held to be no law. 

* It was refolved by the whole couit» that afp is alfo compre- 
hended within grolTe boy«, becaufe it may ferve for boilding, or 
reparation, utjuprtu But otherwiie it is of birch (a» it was uiid) 
it was adjudged in the cafe of Lennard cufto^ brruiumy becaufe that 
kinde of wood ferveth not for building. 

^ If a timber tree h^arUutJicca, et non portans folia me fru^us in 
aftatii nee exifietu vuxeremiumy and the owner cut it down, and con* 
vert it to fuell»&c. no tithe fhali be paid thereof for the inheritance 
which was once in it. 

^ So for the bark of oakes, being timber trees> no tithes 
(hall be paid, becaufe it is parcell of the tree» and renueth not df 
anno in annum, ^ fiut for acorns tithe (hall be paid, becaufe they 
renue yccrly. 

As to the fecond doubt, of what age thofe groile or timber trees, 
whereof no tithes (hould be had, ihould be ; the ftatute refolveth 
this doubt in thefe words, Qrtffe boys del age de 20. am, ou greindtr. 
Which point was alfo declaratory of the common law, as by the 
conclnfion of this a6l, and the authorities aforefaid appeareth: 
for thb grojje boys thus defcribed^ it appeareth by the ad^ that 
parfons and vicars faed for tithes of them» en nofim de eefi parolp 
jQfl'va eadua* 

Del age de 20 ansJ\ This is the age, as to bar all fuits in court 
chriftian for tithes. And thefe words are to be uoderftood of groffe 
trees, which may ferve for timber, and grow out of the own ftubs: 
for if a man ufually top or lop timber trees, tithes (hall not be paid, 
though they be under the age of 20 yeers. For as the law privi- 
ledgeth the body of the tree, being parcell of the inheritance, fo it 
doth priviledge the branches alfo. 

So if a man cut down timber trees, tithe (hall not be paid 
for the germyns or branches which grow out of the roots» of what 
age foever ; for that the root is parcell of the inheritance. 

The bi(hops, and others of the clergie taking upon them to in* 
terpret this ftatute, which belonged not unto them, gave out and 
publilhed that this ordinance did not feftrain their ancient jurifdic- 
tion, and that this ordinance was never affirmed for a ftatute: and 
thereupon the fubjed was (lill vexed in court chriftian, both con- 
trary to the common law, and the faid ftatute : and thereupon a 
bill was exhibited in the next parliament following, holden m the 
47 yeer of £. 3. reciting the ftatute of 45 £. 3. and then (hewing 
that the perfons of holy church intending that this ordinance did 
not reftrain their andent inciioachments; and furmiftng, that this . 
was not affirmed for a ftatute, held plea in court chriftian to the 
contrary of the ordinance aforefaid, to the great damage of the 
people. Wherefore may it pleafe our foveraign lord the king to 
affirm the faid ordinance for a ftatute to indure for all times to 
come; and that a fpeciall prohibition upon the fame ftatute there* 
vpon be made in the chancery, prohibiting that they (hould not' 
hold plea in court chriftian of tithes of wood of the age aforefaid. 
Whereunto the anfwer was, that fuch prohibition be granted, as 
hath been ufed of ancient time. Which anfwer being compared 
with the conclufion of the a£t of 45 £. 3. hath given fuch an end to 
both the(b points, as no queftion hath been made thereof at any 
time fincc. And to (ay the truth, that the fnrmife that this a£l of 
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4; E. 3. was but an ordinance, and no ftatute^ was but a mter 
XMviU, withoat an^ colour of probabilii)rt for i. it is entred in the 
parliament roll amongft the other ftatutes made at that parliament. 
2. It is under the title in that roll of ftatot* £. 3. di mm regni/mi 

25* 3. It was proclaimed bjr the (herifes (^$ the nfage in thofe 
ayes was) amongft the reft of the iUtutes of that parliament, ii. It 
hath the phrafe of an zQt of parliament [OrMtte eft et iflabUi'\ 
agreeing therein in eflTe^t with the other aAs in that parliament. 
5. Ii htth the confent of the lords and coouBons (who joyn in the 
petition in the preamble) and of the king. 6. Infinite prohibitions 
upon this ftatate, as taking fome few precedents, whereof we have 
the number roll, of fuch as be not in prints* • ^. 

X^oram. ngi Tr. 27 £. i. Rot. 28. Line, Magi/hr fPtttUlmus Regifl.34.tbc 
per/cna icckfia dt Efwmb mtiaclHaim fuit ad re^9nd§fui* Sfepban^ de 'f™* prohibt- 
Rodnet deGimr' kco, it mUislmi^ St$l d$ Couingkam di pUuiti> fumre ^"» * 5© E- 3- 
Jecuius fuit pUcitmn in curia Ckriftianitaiit, de aaaUii it dehitis qtue 
nofi funt de tiftamexto^ W f/uOriMiuic contra freMitiinem regis, cTr. 
£t nnde querunturt fuod cum pradidus mugifter Williehnus fecutus fuit 
piacitum verjiu eot in curia Cbriftianitatu coram offic* efijcepi LincoP 
de catallis it dibitis kucii, viz, de quercukus et akis arborihus per ipjbs De qaercubut ii 
$mpt* di quedam lUgero Muie;. Et idem Stepbanus et WiUielmut fuper y!?"^*'!*,^ 
hoc pr^tdijffent prgbiHtimem, domini re^is coram fr^diS* officiariis in , J e 1 *in bene© 
icclefia omnium Sandontm de Norfht* die Mortis prox* poftfeftum SanSH Rot. 52. Line. 
J^fciolai, anno regni regis nunc 25. et ei inbimiifint n^^^citum iHud mille quercus^ 
fntra prohikitbnom' pradiAam uUerius Jequentut in pra/entia Rogeri &<• 
de fFaldelye, Gened* de Co've, fFillieimi de Clere, et fJbema de Redneji 
tunc ibidim prat/entiumt idem tamen magifter JViUielmut non obftante 
ptobibitiono pradiSa piadtum pr^d* ulterius ficutusfuit quou/que ip/t 
fir Ji^am /nam pradiBam sxcomnmmcatifueruHti undo dicunt quod 
deteriorati fttnt it dampnum baient ad nsalentiam C. L it in contimp^ 
domini ngis mille iibr\ ^c* 

EtpradiSus magifter Willielmus <uinit it drfendit, Wr. et dicit quod "Tb* '*^ ^ *hlf 
nullum piacitum di bonis it catallis laicis ficntus Juit in curia cbriJHa^ J^J. J^£^em 
mitatis contra probibitionem domini regis ficut ii imponunt, it vadiavit ii^^t Jq ^i^ ^^ 
iis mdi ligem/i 1 2. mamh ^c. And had a day to make his law» at be might wage 
which he came; Rndincepit (faith the record^ yMrorf, etpoft quartum hit Uv. 
Juratum de/ecit dikge^ idea confideratum eft, quodpr^edi^ Stipbanus it »8*-3-4« H^. 
iFilliibnus ncupararout damna fisa pr^diSta antum librasrumy etficit i^Kd «E.«. 
fnem cum regc ad 40 /. tit Ley. 6*. ' 

It is to be noted, that the parfon flood not upon his right to have But in 44 £. 3. 
tithes of oake and other trees; but the coloor he had to wage his io.3»;*»» 
law, was in refpcft of thefe words. Do bot^s it cataUit Imcis^ and J^^^ ft U not 
tithes are not ky-chattels: bat be durft not in that caie ftand to it |„ ^ writ of con* 
to make his law, but upon failing therein, judgement was given tempt; andfo 
againft him of the damages, as the plaintifes had connted. hath the Uw^ 

See lib. Intrat. Raft. fol. ^0 b. nu. 2. 4^9. a proMitt^Jwr ^ '•'^ '^^ 
hftatuio di 45 E. 3. circa 14 H. 7. The old book of EntriA, ""**• 
fbl. 54. b. 

Bil. 33 H. 8. Rot. yd. Inter Sulling et Spooncr. Prahibitioot €•- 

Ibidem Rot. 103. Inter Pciers et Dixon. '■» ^ tea* 

Mich. 34 H. 8. Rot. 116. Inter Felton et Glover. pott h. i. 

Paich. 36 H. 8. Rot. i §6. Inter Smy et Ap. Richard. 

Mich. 36 H. 8. Rot. 1. coniimilts prohibitio. 

Hil. 36 H. 8. Rot. I. confimilis prohtbitio. 

Paich. 38 H. 8* Rot. I. coniimilis prohibitio. 
II.Iw€T, 3 T Midi. 
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Mich. 38 H. 8. Rot. I. confimilis prohibitto. 
Coram rege Trin. 1 £. 6. Rot. 94s confimHis prohibitio. Inter Hernia Sb 

tempore £• 6# Croft. 

Mich. 1 E. 6. Rot. 97. Ifttcr Heford & Howe. 
Mich« 3 £. 6. Rot. I. confunilis prohibitio. 
' Pafch. 4 £. 6. Rot. i. confimilis prohibition 

Hil. 5 E. 6. Rot. 3. confimilis prohibitio. 
Trin. 6 E. 6. Rot.^ i. confimilis prohibitio. 
[ 645 ] Mich. I Ph. et Mav. Rot. 159. Inter Gray et Philpot» con^ 

Coram rege tern- fimilis prohibitio. 

port Man*. p^^-^j^ ^ y^^^ ^^ ^ cotifiinilis prohibitio. 

Hil. I et 2 Ph. ct Mar. Rot. 1. confimilis prohibitio. 
Pafch. I ct 2 Ph. et Mar. Rot. 3. conAmilis prohibido^ 
Trin. i et 2 Ph. et Mar^r Rot. to. confunilis prohibitio. 
Mich. 2 et 3 Ph. et Mar. Rot. 4. confimilis prohibitio; 
a et 3 Ph. et. Mar. Rot. 1. confimilis prohibitio* 
« 3 et 4 Ph. et Mar. Rot. 2. confimHis^ prohibitio. 

Ilil. 4 ec 5 Ph. ct Mar. Rot. !.• eoniimilis prohibitio. 
Mich. 4 et 5 Ph. et Mar. Rot. r. confimilis prohibitio. 
We could cite a world of other examples of this kinde^ 
out of the kings bench, chancery, and common place, bat 
in a cafe whereof never any learned man made any doubt, theic 
ihall fafficc. 

£ut this is agatnft the provinciall conftitution of Simon Mepham^ 
mMM Dotnim I3}2. tmwf 6 £• 3. and the expofition ef Linwood 
thereupon. 

There is a confultation dt^Jyl«ua cadua^ where t&e prohibition 
was, Dt catallis et decimis qu^a notkfunt dt tiftanuittO' et matrimonhl 
and yet in the confalcation there is a reilraint (according to the 
common law, and the faid ad of 45 £. 3.) Dtmrnodo tam»n digrof" 
Jis arhorihus in bac parte non agatur^ i^c. 

If any fue in court chriihan for tithes d$ griffis arhorihus ultnt 
atatem 20 annwum^ he incurs the danger of a pr^munire, if fo it be 
contained in the Hbell, 

In the Regiftcr it is faid by Herlaflon, Concordatum fmt coram^ 
eofKilio regis in parUammto apud Saruntf quod con/ultatioftes fieri 
debent dejyli/a cadua^ eo nam ohjlante, quod non renovaiur per anstum ; 
et/uper boc/ada/uit quadam con/ultatio pro abhate deNotley, dej^ii/a 
cadua, 

Gieat qufeftion hath been made, when this parliament at SaliT- 

^ bury was hoiden, but we (hall make it evident^ that it was holdenr 

the Friday next after the feaft of Saint Mark the Evangelift, in the 

feventh yeer of R. ar. which appeareth by William de Herlaftoff 

here named^ who was a clerk of the chancery, and as here it ap-^ 

peareth, inferred this into the Regifier. 

Aepft. f. 8o^b» T^\^ Herlallon lived at the tin%e of the holding of dds parliament 

' ' • ' at Salifbury; for afterward ii> the fame Regifter, fol. &». b. it is 

faid, If Ota que md home ferra pri/it ne imprifon^pur ttort ne pur *veni/on^ 

fi il ne/oit tro*Vf ove U fnapieuTy mfiU mfiif indiu, i^t, Et 'vide inde 

7 A« ».cap. 4. Jlatute R, 2, de anno 7. cap. 4. ^uando quit taliter fuerit indidatus, 

et *virtute indi^amenti illius eft con^iSus^ ita quod non pouet fi/uper 

pairiam^ etficfiit de Hits ^ qui indi&ati funt di receptamtmot aefe effent 

principalis tran/gr efforts per Herlafton. 

And in the Regifter, fol. 261. a. you (hall finde this note. Hoc 
breve concejjum fuit pro bominihus do Odibam, et conceffimjmt pro om^ 
mbm aliii antiquis dotninicis per coHcellwium Le/crope, et fff. do Her* 

laftoiu- 
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iltflbn. Now this Lefcrope lord of Bolton was chancellor in ixnms 
2 & c R. 2. as we finde of record. 

Thns have we difcovcred the clerk thatinfertcd into the Regifter 
the faid concoriatnm in the parliament at Salifbury: but looking 
diligently into that parliament roI1» no fuch concordatum as Herlafton 
inferred into the Regifter can be found, and therefore yoo muft 
cake it upon the truft and credit of this clerk. But admitting that 
any fach concordatum had been, as in the Regifter it is fet down, 
it may well ftand with law : for in the Regifter, fol. 44. there is . , 
a conialtation (as before hath been faid) de fylva cadua^ and is 
confonant to law, having fach a reftraint in the fame writ, as is 
aforefaid. 

A country may prcfcribe to be quit of tithes of wood, or* any d^^, ^ stud. 
other tithe, fo there be fufficient maintenance and fuftentation of 147. b. 
the incumbent befides ; but a town cannot fo prefcribe. ^r- DiAnet 14. 

Kex tali judici falutenu Monjlra^jit nobis venerabilis pater Reglft. 36. b. 
H. Lincoln* epifcopus ( i ), quod turn L pracentor eccUJia beata 
Maria Lincoln* teneat de dona fuo omnes decimas dominicarum [ 646 ] 
terrarum fuarum vel dominici fui de N, quas idem epifcopus et 
pradecejjores fui epifcopi loci pradi£ii libere conferee confueve* 
runt : Frior beat a Gather ina extra Lincoln, damans aecimas 
illas pertinere ad eccUfiam fuam de B. trahit eum inde in placi^ 
tum^ Iffc. {2). Et quia placitum pradiHum tangit coronam et 
dignitatem nojiram^ prafertim cum collatio earundem decimarum 
ad nos pofit devohi rattone cuftodla vel efcaeta^ quia etiam con^ 
Jimiles decimas conferimus in quibufdam do/nini^isy et ftmiliur 
quamplures magnates regni nojiri in dominicis fuis : vobis prohi^" . 
bemus ne placitum illud teneatis in curia cbrtftianitatis^ nee alt" 
quid quod in derogationem regia dignitatis nojira cedere valeat 
in bac parte attentetisyfeu per alios attentari/aciatisy quovifmodo* 
T. ^c. 

Opus efi*ittterpretey therefore we will penife the words of this 
writ in fcich order as they doe lye in the fame. 

(1) Venerabilis pater H. Lincoln, epofcopnsj] Is intended as I ThitwaiS. . 
take it of Hugh biihop of Lincoln, who deceafed ibone after: Hugh, biihop of 
and hereby it appcarcth, that this wKt was in hfe before the Lincolne, « wet 
faid conftication of pope Innocent the third, as alfo is proved "^"****' * 

by latter words of this writ, which we iball obferve when we come 
to it. ^ 

(2) ^uod cum pracentor etckjhe beata Maria Lincoln^ de dono , 
/no teneat omnes decimas dominici de N. k^c. Prior beata Katherina 

extra Lincoln. cUanans decimas illas ad eccUfiam fuam de B. trabit eum 
inde in placitum^ &€.] Here it may be demanded that feeing the 
fuit is between fpiritoall perfons, and for tithes which are fpintuall 
things, wherefore they fhould bee prohibited. Hereof three reafona 
are rendred in this writ. Firft, quia placitum pradiSum tangit 
coronam et dignitatem noftram. For all advowfons are lay fee, and 
pleas of them doe belong to the kings law, and feeing the whole 
benefit of the patron of this advowfon confifteth in conferring of 
thefe tithes to any of his chaplabs, &c. And if the tithes be re« 
covered, the advowfon vanifheth as a thing without frcdt or benefits 
aqd therefore the ecclcfiafticall court cannot hold plea of them. 

3 T J %f « 
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Mich. 5 £.3. cor. 
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^ia tangit, fcfr. Sec the writ of Micaviu a brtvt de re3o d$ ad'- 
'docaiione decimarum^ before in this fecond part of the Inftituces 
W. 2. cap. 2. *ver/us finem, W Jrticuli cleri cap. 2. And if the fuic 
in the ecclefiadicall court were for fubttradion of tithes^ after the 
right of the advowfon be tryed for the patroL of the perfon that 
fueth, he (hall proceed in the ecclefiafticall court. 

2. The fecond reafon yeclded in this writ is, Pr^firtim cum col-- 
lotto tarundem decimarum ad nes phjjit dtvohvi ratiotu cuftodi^f, ^C4 
And if the tithes fhould be recovered^ as hath been £ud, the ad* 
vowfon IhouTd vanifli, &c. 

3. ^iaetiam amfimilis dtcimas confirimus inquihufdam domimcu^ 
itjimiliter quampluns magnates noftri in deminieis/uis, l^c. 

By this it is probable^ that the king fpeaking in this writ for him- 
felfe and the grandees of the realme in the prefent time, that this 
writ was in ate before the conftitution that confined tithes to pa- 
riflies, and hereby it is proved that at this time the king, and the 
nobles of the realme might give their tithes to what fpiritoall 
perfot they would. Lainy albeit the king and the nobles be for 
heootor fake named in the wnt, yet the liberty of granting of tithes 
extended at this time to all the kings fnbjedls. 

The marginall note in the Regifter is de decimis/eparatis^ lb called 
;becaafe they had been granted to ibmc fpirituall perfon, and not 
aanexed to any pariih church. 

For the betteranderftandingof the opinion of Sir William Herlc 
in the faid book of 7 £. 3. wJuch is. Ore m pnt homefn dijms pee 
font ifert de paripi^ ; ff^^S ^ V*^ ^^ wtdra, ceur Itve/que dilU$u Us averei^ 
Hee grounded his opinion in this cafe upon the canon law^ which i»> 
that the bifhop is to have all tithes growing in lands not affigned to 
any parifh within his dioceffe. Yet this canon being againft the law 
of the land, never had allowance within this realme, for in fuch part 
of forefts as are out of any pariflies, the king (hall have them. See 
a notable record, term' Mich. mv. 5 £. 3. coram rege Rot. 168. 
Csmlfriai adjudged for the king againft the canon, and the opinion 
of Herle. And this had been formerly refolved in parliament, 
inter placita coram ip/o domino rege et ejus conciLo ad parliament* fua 
p^/eftum SanSii hUarii^ et etiam poft feflum FaJtb\aimo 18 £. I. 
/o, 8. /»/' epifcopum Carlijle» et prior em ejufdem de decimis affarteirum 
'vocai* LintbnAtait et KirkethnjiMtit inforefia de EngUwood* The words 
of which record are, ^od decinue prMdi£Ut pertimni ad regem^ et nan 
ad aliumt quia fuut infra bundas ferefta de Ei^lewoodt et quod reec im 
fereftafua pradifla teteft n/illeu gedificaret eccl^fieu confirugret terras 
affertaret et ecckfieu illeu cum decimis terrarum illarttm pro 'uoimttaie/um 
cuicunque voluerit conferre, ^du And £» I. granted tithes comming 
of land within the foreft of Deane, as were not witfaxn any parii£ 
to the bifhop of Laodaffe^ and hit fucceft)rs. 



Aa 
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An Expofition upon the Statute entitukd. 
An Adt for the true Paiment of Tithes. 

Anno 2 £• VI. cap. 13, 



TH E noife of the dliToludon of tnonafteries in the parliament 
holden in the 27 yeare of H. S. (lay-men taking imall occa- 
fions to urichdraw their tithes) was the occafion of the making of 
the fbicate of 27 H. 8. c. 20. The principall caufe of the making 
of the fiatote of 32 H. S. cap. 7. was to inable lay-men, that had 
eftates or interefts in parfonages, or vicarages impropriate, or 
otherwife in tithes, to fue for fubtradtion of tithes in the eccle- 
iSafticall courts, and to provide that no parfon fhould be fued, or 
compelled to pay any manner of tithes for any mannors, lands, *7 H. 8. ca. to. 
tenements, or hereditaments, which by the laws or ftatutes of this ^^'^ ^'vcrfi^' 
realme were difcharged, or not chargeable for payment of any ^'^gj 
foch tithes. 

This adt of 2 E. 6. is an a£l of addition, as by the words thereof 
hereafter following appeare. 

Where in the parliament holden at Weftminfter the fourth 
day of February, anno 27 H. 8. there was one a6t made con- %^ H. 8. ca. io« 
cerning paiment of tithes prediall, and perfbnall: and alfo in 
another parliament holden at Weftminfter, 24. July, 32 H. 8« ^ H. 8. cap. /• 
another a& was made concerning true paiment of tithes, and 
offerings : in which feverall a£k, many and divers things be 
omitted and left out, which were convenient and very neceflary 
to be aklded to the fame. In confideration whereof, and to the 
intent the laid tithes may be hereafter truly paid, according to 
the minde of the makers of the faid zQ. : bee it ordained and 
ena£ted, &c. that not onely the faid a£b made in the laid 27 
and 32 yeare of H. 8. concerning true paiment of tithes, 
and every article, and branch therein contained, (hall abide and 
ftand in their full ftrength and vertue ; but alio be it further 
enaded by the authori^ of this prefent parliament, thtkt every 
6[ the kings fubje£ls maU from henceforth truly and juftly, 
without fraud or guile, divide (2), fet out, yeeld, and pay all 
manner of their predial dthes (i), in their proper kinde, as 
they arife and happen, in fuch manner and forme, as hath been [ 649 J 
of right jrielded and payd within 40 yeares (3) next before the 
making of diis a£^, or of right or cuftome ought to have been 
paid (4). And that no penon £hall from henceforth (5) take 
or carrv away any fuch or like tithes, which have been yeelded 
or paya within the £ud 40 yeares or of right ought to have 
been payd in the place or places titbable of the (ame^ before he 
hath juftly divided or fet forth for the tithe thereof^ Che tenth 

3T3 part 
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part of the fame, or otherwifc agreed for the fame tithes with 
the parfon, vicar, or othct owner, proprietory or farmer of the 
fame tithes, under the paine of forfeiture of treble vajue of the 
tithes fo taken or carried away. 

(1) Prediall Hthes.\ This branch extends only to prediall 
tithes. 

Pafch. 1 Ja. Rot. 1119. /« cemmuni banco ^ Int. Booth et Zomh" 
rate in debt upon this ilatute by the parfon of the church pro non 
ixtrapofitione decimarum pro cajeoy wtulis^ ^gnis, cerafis, voUmis et 
pyris to have the treble value, &c. The defendant pleaded nihil 
debet per patriamfioi^, it was found againft him. And it was move4 
in arrefl of judgement that the faid tithes of cheefe, of calfes, and 
larabes were no prediall tithes, and therefore not within this 
branch of the ftatute; and thisadis penall, and (hall not be taken 
by equity, quodfuit concejfum per tot am curiam. And it was rcfolved, 
quod decimarum tre's funt f pedes ^ quadam perfonales^ qua debentur e3^ 
cpere perjbnali, ut artificioyfcientiay militia^ negotiatione^ ^c, ^adanf 
pradiaUsy qute pro*veniunt ex pradiis^ /. e. ex frudibus pradiorum, ut 
blada, 'vinum,J'enumf linum, canabium, l^c.feu ex fruSibus arboni» ut 
fomUf pyra, pruna^ voUma^ cerafa^ etfru^lus hortorum, l^c, ^adam 
mixt^e, ut de cq/eo, la^e, ^c, aut ex fatibus animaliu, qua funt in 
pafctdst et gregatim pafcuntur^ ut in agnis^ 'uitulis^ h»du, capreoUi^ 
fullis, i^<» Ex prtediaUbus funt quadam mt^ores^ quadam minuta. 
Majores, ut frumentumt figilo^ icizania, i^c/enum, i^c, nunores Jiij^ 
minutat quidam dicuntt/unt qua prcveniunt ex menta, aneto, oleribus^ 
et Jimlihus juxta illud di^um Domini, Luk, ji. 'ver/, 42. Fa, qui 
dtcimatis mentam.et rut urn et omne olus, et prateritis judicium et chari- 
tat em Dei; hac autem oportuit facere, ilia non omit t ere, Alti dicunt 
quod tn Anglia confiftunt decima minuta in lino qua funt pradiales, et 
tana, laffe, cafeis, et in decimis animalium, agnis,puUis, et ovibus, decima 
etiam mellis et cera numerantur inter minutas, quafuift mixta. Fide 
Linnuoedcap. de decimis cap, ^uoniam, foL 140. verb, tallbus decimis. 

And the Levite (to whom tithes were afiigned) fhall come, and 
the fl ranger, the fatherleil'e, and the widow which are within thy 
gates (hail eat and be filled. 

(2) Henceforth truly and juftly ^without fraud or guile £*vidt, 

&c.] Trin. 44 'EWz, coram rege. In a prohibition between Walter 

Htalc and John Sprat, the cafe was, Walter Heale fet out his 

piediall tithes, and divided them juflly from the 9 parts, and foone 

after carried the fame away. Sprat fued for fubflradlion of the 

fame in the ecclefiailicall court, Heale pleaded that hee had fet 

them out ut fupra, whereunto Sprat faid, that prefently after hrs 

fetting out, &c. he carry ed them away infraudem legis. Adjudged 

that this was fraud and euile within this ad, albeit he did 

juftly dcvide the fame within the letter of thi$ law. It was 

further refolved, that if the owner of the come before feverance 

grant the fame to another of intent that the grantee (hould take 

,away the fame to the end to defraud the parfon, &c. of his tithe, 

this is fraud and guile within this ftatute. 

Lib. Int. Gokc (3) ffithin forty yeares.] This time of 40 yeares is here 

3^4* fet downe becaufe it is the ufuall time for the proofe de modo 

decimandi, 

r gro 1 (^) Or of right or cuftome ought to ba've been yeelded, &c.] 

The fenfe of ihcfe words [as haih been of right yeelded} is of 

tithes 
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tithes to be yeelded infpecu within 40 yearej, and the fenfe of the 
words [or of right or cuftome] is, or by rightfull cuftome de modo 
Jtcimandi oaght to have been paid. 

(5) And that no per/on from henceforth, kcJ] Albeit thw branch Thefeconi 
•doth not give the forfeiture to any perfon in certaine, and *d<iitioii. 
therefore it was pretended that the- forfeiture fhould be given to 
the king. And thereupon, upon this branch, the attoufny general!, 
Hil. 29 Eliz. did exhibit an information in the exchequer againft 
Wood of Cambridgclhire for this treble forfeiture for carrying 
away his tithes before they were juftly divided. The defendant 
pleaded not guilty, and by a jury at the barre he was found guilty, 
and in arrcrft of judgement it was moved that in this cafe the forr 
feiture was not given to the king, for that the words of the adl be, 
under the paine of the forfeiture of the treble value of the tithes fo 
taken away. And whenfoever a forfeiture -is given again ll him 
that doth difpoiTefle, &c. the owner of his property, as here he doth 
of his tithes, there the forfeiture is given to the party grieved or 
•difpoiTeiTed, and the rather for that this is an additionall law, as hath 
been faid, and made for the benefit of the propriator of the tithes. 
And fo it was adjudged by Sir Roger Manhood and the whole 
court of the exchequer Pafch. 29 Eliz. And this was the firft leading 
cafe, that was adjudged upon tnis point, and ever iince it hath been 
received for law, and the party intereiled in the tithes doth in an 
adion of debt recover the treble value. Andib it was alfo ad- 
judged Hil. 40 Eli£. Rot. 699. where Rob. Bedell and Sarah his 
wife in the right of his wife joyned in an a^ion of debt for the 
treble forfeiture. A record well examined and adjudged, and. 
worthy to be a precedent In which cafe k was refolved that the 
general! allegation in the count, that the defendant anno 38 Eliz. 
grano fenunavit 20 acras terrie-^ l^c, it qyod decima indi attin^- 
gunt Ad valorem 150 A without Ihewing what kind of graine,*was 
good. 

And be it aUb enaded by the autkority afbrefaid, that at all The third addir 
tiaies whenfoever, and as often (h) as the iaid prediall tithes ^^^ 
ihall bee due at the tithing time of the fame, it to be lawful] to 
every party to whom any of the faid tithes ought to be paid, or 
his deputy or fervant to view and fee their faid tithes to be 
jiiftly and truly fet forth and fevered firom the nine parts,, and 
the fame quietly to take and carry away. And if any perfon 
carry away his come, or hay, or his other prediall tithes before 
the tithe thereof be fet forth, or wiUingly withdraw his tithes 
of the fame, &c. that then upon due proofe thereof made be- 
fore the fpirituall judge, or any other judge, to whom hereto- 
fore he might have made complaint, the party fo carrying 
away, with(&awing, letting, or flopping fhall pay the double 
value (7) of the -tenth, or tithe fo taken, lott, withdrawn, or 
carryed away, over and befides the cofls, charges, and expences 
f8) of the fuit in the fame, the fame to be recovered before 
the ecclefiafticall judge, according to the kings ecclefiafticall 
Jawes. 

' 3 T 4 (6) Tbi^ 



65ot 



Mich. 9 E. 2. 
foU 6 1, in libro 
vnto, 

i^abbedeOfneis 
care. 19 R. ». 
aAion(urlecafe» 
52. 17 H. 6. 
jurifdidliony 58. 
So refolved by all 
the judges or 
England, Pafch. 
4Jac. 

Vide AfCic. cleri 
4 J ac. Artie. 16. 
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(6) That at aU times nubtn/nnfert akd as ofieuy Ice.} The firft 
part of this branch is declaratory of th6 common law, becaafe for 
the flopping of, his way, tix,^ an adion of the cafe did lye at the 
comnaon law. 

(7) Shall fay the double valuer &c.] The reafon why the double 
value, &c. is by this branch to be recovered in the ecclciiafticali 
court, where by the former branch, the parfon, &c. at the commoA 
law (hall recover the treble, is, * for that in the ecclefiafticall court 
hee jhall recover the tithes themfelves, and therefore the value 
recovered in the ecclefiafticall court is equivalent with the treble 
forfeiture at the common law. 

(8) Befides the cofts, charges ^ and exfenees, Scc.^ So as the 
fuit in the ecclefiafticall court is more advantagious then the fuit 
for the treble forfeiture at the common law : &r at the connon 
law he (hall recover bo cofts, but he (hall recover in the eccle* 
iiafticall < court cofts and expeaces. But then it is demanded, 
whether in an adion of debt for th^ treble value at the common 
law, if the plaintiffie b^ noafuite, or if the verdid pafle for the 
defendant, the defendant fiiall recover his cofts by tbe ftacitte of 
23 H. 6. c« 15. And die aafwei* is> that in that cafe he ftiall re* 
cover no cofts> and fe it was adjudMd. Trin. 45 £liz. sn ceamufd 
hastcoi Iftfir Dounton plaintiftTe in debt upon this ftatute, and S. Moiln 
Fjnch defendant, that this action of debt k no adion of debt withiii 
the ftatute of 23 H. 8. becaufe it is neither upon m fpecialty or by 
contra^; neither is this adlioa upon this ftatute any action for 
wrong perfonall inunediately done to the plaintiffe, for it is a man» 

/efiuice, viz. a not-fetting out of the tithes, Trin. 42 Eliz. in cammusii 
banco adjudged in an action of debt for the treble value upon this 
ftatute, not guilty,'or nihil debet are good ufes, and b opon the ftatute 
of 5 Ella;, upon perjury* \ 

And be it further enabled, &c. that all and every periba 
which bath or ihall have any beafts or other cattel tithable (9), 
going, feeding, or depafturing in any waft or -common ground^ 
whereof the parilh is not certainly knowne, ihall pa^ their 
tithes for the increafe of die did cattel fo going in the iaid waft 
or common to the paribn, vicar, proprietory^ portionary, owner 
or other their Amours or deputies, of the (aid pariib^ hamlet» 
towne, or other place, where the owner of die iaid cattell iirfi^« 
bitedi, or dwelledi. 

(9) JU emd every perfin which bath erjkaU home anj^ beafts er 
ether eatul tithabk, &c.] Where the king oi^ht to have the 
dthes within the wafts or commons in his 'fore£, which nn not 
within any pariih, this branch giveth the titles of the increafe of 
cattle to the parfon of the pariih where the owner dwelleth* 

Provided, &c. that no perfon fhall be fued, or otherwife com* 
pelled to yield, give, or pay, any manner of tithes for any man* 
nours, lands, tenements, or hereditaments, which by the lawes 
(lo), and ftatutes (11) of this realme or by any priviledge 
or prefcription (12) are not chargeable with the payment of 
any fuch tithes (13}, or that be ^charged by any compofition 
reall (14), 

(10) Sj 
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(10) My the ianves tf the realme, &c.] (and fo fpeaks the 
iUtute of %% H. 8. cap. 7.) That is,1)y the common lawes and 
Cttftotnes ofthe realm> teme/unt ituUdmabiUs : hereof you may read 

dtrcrs examples lib. 8. fol. 48, 49, 81. So refolvcd i 

Note, that tithes fhall not be payd of any thing that is of the ^?*^^' »»*«** 
fobftance ofthe earth and are not annuall, as of quarries of Hone, per\Yr»y"hS$ 
f arfe, ilagges^ tynne, lead, brick, tyle, lyme, marie, coales, chalke, '^^\^ & toum 
pots of earth, and the like, nor of beafts that be /era naturay as curiam, F.N.B, 
deere, &c, nor of agiftment of fuch beafts, as the parfon hath tithe 53-6- R««»<^- 54* 
«f; nor of cattle that manure the ground; but of barren beafts he £ ,°I,*/V**.^* 
iliall have tithe for agiftment, or herbage of them; unlefte they be ^"h! 12 H. g. 
■oariflied for the pale or plough, and fo imployed. Mich 41 & 42 4. b. 4. au. ipj, 
£lia. coram reg9 in prohibition int, Greene & Hull. Ad Mich. 37 & £ 652 J 
38 Eliz. inter Orifman & Lewes iu communi banco. Nor of rakings 
left without covin, nor of after pafture. No tythes fhall bee payd 
iotj^kva cadua imployed to hedging or for fewell, for maintenance 
ofthe plough or pale. Nor for the herbage of meres, bawkes, nor 
ieame, locks of wooll, or ftabble, &c. but are freed thereof by the 
common law andcuAome ofthe realme. Vide Hil. 8 Jac. coram 
rtge Tho. Baxters cafe. And in that cafe it was reiblved and ad- 
judged, that a parfon fhall not have two tithes of one knd in 
one yeare, as of come, and of the ftubble or herbage, of hay, 
and of the after* pafture, et fie snfimiliBus. But if the foyle of an 
orchard be fbwne with any kinde of graine, the parfon Ihall have 
tithe of the fruit' trees and of the graine, fbr they be of feverall 
and diftind kindes. But if he pay tithe for the fruit ofthe trees, 
and after cut downe the trees, and fell them in billet, or faggot, 
he fhall pay no tithe, for thejr bee not of feverall kindfes. 

If a man pay tithe for his come, and after grindeth the fame 
come at a mill within the fame pariih, no. tithe meale fhall be payd 
therefore. VideArti^ CUri. cap. 2. 

Dicimam partem feparabis de cunSis fruBihus qiut nafcutUur in terra Oeut. 14. veiC 
pir-amtotfingidosydc. Decimam frumenti tm, et 'vini^i^c^ Thou **»*3' 
ibalf tithe all the increafe of thy feed that the field brbgeth forth 
yeare by yeare, as of corne, wine, &c. 

Regifter 54. b. F.N.B. 53. E. Brooke Difmes. 16. 

All canons and confutations made againft the lawes &c. ofthe %$ H. 8* cjp* 
realme are made void. 19* 

(11) By the ftatvieu ^c] f7«. 27 H. 8. cap. 20. 31 H. 8. 
cap. 13. 32 H. 8. cap. 7. 

(12) 2^ pre/criftioM,] The orders of Ciftercien/esy Templarii, et 
Ho/phtdarii decimas pr^diorum fitorum, qiuf prepriis manihus autfitmp* 
tihus exeolunt, mom tenentur/ohfere, {sTf , Vide Dier, i o Eliz. fol. 27 7, 
278. Se zH. ^, 5. cap. 14. 

This priviledge to thefe three orders of religion was granted to 
them by the councell of Lateran, inuy^ Domini 1215. & anno 17. 
ydamus regis, and was allowed by the generall confent of the 
realme, but this priviledge extendeth only to the lands which they 
had before that generall councell. 

sPope Innocent the third by his bul difcharged thofe of the order Innoceiit die )• 
©f Prenionftratcnfesof the payment of tithes ot fuch lands as were of |." •?**• <1«««»^ 
their owne mannrance, or other improvement. Note, about the Jji, vii'fiE. 
yeare of our lord 1150. moft of all relij^ious orders were exempt 3. e! t. 
from payment of tithes out of their pofleffions kept in their owne 
hands. WUoh pqpe Adrian the fourth about that time reftrained 

to 
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to Ciftercienjes, Templttrii, tt HoJpUularii, and that all other orders 
fhould pay tithes^ &c. 

* By the ftatute of 2 H. 4. not only the Ciflercienies, but all other 
religious and feculars which put any bulls in execution for difcharge 
of tithes of their lands in the hands of their farmonrs (hoald be in 
danger of a premunire. 

By the (latute of 28 H. 8. it is enaded that all bulls, briefev, 
faculties, difpenfations, of what names, natures, or qualities whac- 
ibever they be of, heretofore had or obtained of the biihopof Rome, 
or of any of his predeceflburs, or by authority of the fea of Rome, 
by or to any fubjeds, refiants, or bodies politique or corporate of 
or in this realme^ or of or in other the kings dominions, (hould from 
thenceforth be clearely voyde, and of no value, force, (trength, nor 
vertue, and (liould never after that ad be ufed, admitted, allowed, 
pleaded, or alledged in any places or courts of this realme or any 
other the kings dominions, upon paine contained in the ilatute of 
premunire, &c. This is a generall law, and plenarily and ilridly 
penned againil all bulls, &c. True it is, that there are fome ex- 
ceptions or qualifications in the ad, which you may read there; 
but there is no exception or qualification therein for any difpen- 
fation or difcharge of not payment of tithes by any bull of the pope. 
And we are of opinion, that the pope by his bull could not ai(^ 
charge any fubjcd of this realme of payment of tithes, for it Aiould 
be a^ainft the liberty of the fubjed, when he had liberty to grant 
his tiches to what fpirituall perfon he would, and againft the righc 
of the pe'rfonsj &c. of parifhes, after parochiall rights were 
eftablifhcd. 

This ad of 28 H. 8. extendeth not to general councells, but leave 
them as they were before, but all canons (as elfewhere hath been 
faid) which are againfl the prerogative of the king, the commos 
law or cullome of the realme, are of nd force. Let not therefore 
only ferjants, apprentices, and attournyes, but the parties themfelves 
be well advifed how they plead or alledge any bull, briefe, faculty, 
or difpenfation from Rome, &c.' which is not warranted by this ad» 
the punifliment being fo penall as a premunire^ if they plead or 
alledge any bull, &c. againA that ad. 

And in fome cafes, this maketh for the clergy. By the canon 
law parlfh churches are to be repained by the parfons of the parifti. 
but the cullopie of this realme being that the pariih churches are to 
be repaired by the pariihioners or inhabitants of the parifhes, this 
canon bound not the clergy. 

Alfo by another canon, neither arch-biihop nor any other of the 
clergy could by their teflament bequeath any thing wherein he had 
property in the right of his church; but this being contrary to 
the cudome of the realme originally obtained by Uie biHiops of 
this realme for themfelves and their whole clergy, for which at 
this day a recompence is given to the king, as elfewhere we have 
fliewed, 

(12) * Pre/crtption,'] As modus decim€uidit lands given in fatis- 
fadion, &c. ^ And a country may prefcribe to be quit of tithes, 
or in non decimando. But for the better underlUqding both of this 
ftatute, and of our books, it is good to be knowne what the time 
of prefcription for tithes is by the canon law, and by whatautho* 
rity. And the time for prefcription in that cafe is forty yeares, \>j 
which time of prefcription a fpirituall perfon may gaine by the. 

canon 
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onon law a right of tithes in another parifh, &c. •And this pre- <= ooH. 6. foU 
£briptioD hath diis ground and warrant by a decretall epiflle of pope '7- ac, prcfcrip* 
Alexander the third, anno Domini u8o. But this canon being sr/nftcft^"** 
againft the common law which alloweth no prefcription onleffe it ans, etcrnoftre 
be time out of mind of man, never had allowance in England, ley neft valient. 
* Of prefcription according to the common law, you may read in prefcrip. per C. 
the firft patt of the Inftitutes fed. 170. at large. And the epiftic *"'• * '^•-^ >$• 
. decretall of pope Alexander we have thought good to recite in btec a , * Jirt Inffi- 
verha, AUxand^r Mauricio efa/copo: Ad aures noftras ie fignificarat tot. left. 170. 
per*oemt, duos eccUfias fapiusfub ixamine tuo litigare fufer dicimis» 
quas una eccleparum in tUterius parocbia 40 annis pcjjidit^ ac per hoc 
fetit ejus a^ionem extentam, altera *vero' 'volens easjure paroebiali 
e*vincere prafcriptionem non deberefihi obejfe proponit ; ideo quid Juris 
fit in hoc ca/u tua nos duxit fratemitas confulendos, Tua itaquefra" 
ternitati Uteris pr^/entihus innote/cat, quod jure • divino et humano • TureC«nooic«. 
tneliorefl conditio pojpdentis, quoniam * quadragendis prajcriptioomnem ' * This w le ley 
pror/us aSionem fedudit, ^ dcSt.EfgJift 

• Mich. 43 & 44 Eliz. In a prohibition between Nowell and "motioned la 
Hicks vicar of Edmonton in Midd. the plaintiffc in the prohibition J^Jj^' - 
alledged a cuftome within the faid parifh of Edmonton time out of ^ ElS^cor** 
mind of man to pay for every lambe a penny, &c. And liTue was .lege. 
taken upon the cuflome, and the jury found, &c. before twenty 
yeares lail pad time out of mind, that there was within the faid 
parifh fuch a cudome, and modus decin^di^ but for twenty yeares 
]ad pail by reafon of fuits and troubles, the inhabitants of the fai4 
parifh had payd tithe lambs in kinde. And in this cafe thefe two 
{>oints were adjudged. Firfl, when a cudome doth create an inhe* 
ritance, this cannot be waved or adnulled by payment or other 
matter in paiis. 2. Albeit that the modus decimandi had not been 
yeelded or payd by twenty yeares, yet the prefcription may be ^ 
^enerall, for that the cudomebnce edablifhed doth continue. As [654 1 
)f a man hath a common of padure, &c, and taketh a leafe of the 
land, &c. for many yeares, yet after the yeares ended he may pre- 
fcribe generally; for the inheritance of the common continued: 
and if the law diould be otherwife, it were dangerous for the parties 
that doe prefcribe for one yeare, and tcnne or twenty yeares, &c« 
is all one in judgement of law. And fo herewith doe agree the 
books in 15 £. 3. tit. judgement 133. in a writof mefne. 14 £. 3. 
ibidem 155. 

Edmtmdus de mortuo mari attachiatus fuit ad refpondendum Johanni Mich, i** E. i. 
de Segra*ue et Chriftiana uxori ejus, quare impedit eos habere liberam in banco Rot* 
cbaceam in bofco Juo de Kinkefwood pertinen^ ad manerium futon de H9' Salop. 
Stote/den quod tenent de rege in capite, et quod babent exfeoffamento ^^*V^***^ ■^' 
Hugonis U PleJJye quondam domini diSii manerii. Edmundus dicit ^" "* "* ^ 
quod Rogerus pater Juus obiit feijitus inde tenend* in/uo/eperali, it quod KfJe, non fuit 
fradiSus Hugo tempore quo feoffa^vit pradiSios Jobannem et Cbrifiim feifitas. 
anam de diQo manerioy non fuit feifitus de di&a chacea. Et de hoc ▼«*»<*• 
fonitfefuper patriam, et prad* Johannes et ChriftianaJimiUter, Jur* 
dicunt quod Johannes de PUJ^ pater pradi&i Hugonis de PU£^ Jwt 
fiifitus de pradiQa chacea dum fuit dominus diSi manerii, it 
dicunt quod diilus Hugo *voluit ibidem fughffe^ poftquam pradicm 
turn manerium pervenit ad manum fuam, fet Rogerus de mortsto 
mari ipfum impedi*vit *et non permift^ Et dicunt quod Hamo !e 
Strange, et Hugo de Turbernnli parentes uxoris ipfius Hugonis ex rogatu 
i^us Ht^onis <uenerunt adnusnerUm de Stotefden, it fr^i&am cbaceam 
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fiimd cum pradiQo Hugone ifttraverunt ntfmine ifjtus Hugonis cum tfuh 
et anmSi et in ea cum equis et armis per tres dies fugaverunt abfque 
Multiplex Tntftr- impidimento pradiSii Rogeride fnortuo ntari aut bominum fuorum. Et 
yuptio non toUit qugfit* jur* (^c. dicunt quofillud fecerunt tempore pac-s^ et ahfmte im* 
SemerobteDUni. P^^'^'^'^^'> P^^^i^i Roger i aut hominum fuorum eo qmd diSus Kogerus 
Hote an inter- ntfci'uit quod ibi fugaverunt^ et quod ab eo tempore didus Hugo nunquam 
roption to chacc fugavit ibi ; quia quotiefcunqi fugare ibidem 'oolmt^ didus Rogerus 
i»n0^if&ifin ipfum impedi<vit, Poftea term^ Trin* anno 20 venerunt partes, et 
A*Hl f the fetierunt judicium fuum per attornatos/uos, Judicium redditum, quod 
owner. f *'* Johannes de PleJ^ fuit de cbacea feifiius tanquam pertintn*^ ^c. 

Judgement Et poftea di£his Hugo per tres dies continue tempore pacis feifinam fuam 

dei&na bona de- obtinuit ab/que impedimenta Rogeri de mortuo mari, aut alicujus paren* 
i? *^* P«»fic^ fttorum^per quod<uidetur cur* quod/eifina ilia eftfufficiens, bona^ et pact- 
corsoi rege. * ^^^ ** boccafu; confideratum eft, quod Edmundus injufte impedi'uit didos 
Warw. in moA* Johanntm et Chriftianam de fr^diQa cbacea, et i^ re* cbaceam iUam ei 
trvfuuwu. dampn^ 100/. 

The mannour of Brimfgreen and Norton was ancient demcfne» 

and in the kings hands, and William of Brimingham and his an* 

ceftours time out of minde and before the conauefl had taken toH 

afwell of the tenants of the fud mannour as of others, whereupon 

judgment was given, as it appeareth in the record in thefe words : 

Et quia mamfifte cmftat, l^c* quodmanerium de Brymmejgreen et Norton 

eft do mutiquo domimco corona Anglia, et a tempore quo nou extat mi" 

moria, extitit in feifina progenitorum reg* quondam regum Jngli^t, et 

mdhuc inftiftna domini regis nunc exiftit, £t bomines ds eodem maneri^ 

Jkut et c^eri bomines de antiquis dominicis coronet domini reg^ quieti 

J^ot3» ante Con- ijffi debeant a praftatione tbeolonii per totum regnum Anglic, ut pradic^ 

^cftom. turn eft, ^c, Etjiiper hoc 'ui/o et leSIo recordo placiti pradidi manifefto 

Swond dD^° /«/^ quod frediB' WiUielmus de Brimingham recognfrvit qiiod ipfi et 

ifeeittory ihall iMteceffbres fin habuerunt mercatum in prstdida njitia de Brimingham, 

Bot ftand, hv$ it thmtnium de omnibus mercofidifts in eadem villa, de quibus tbeounium 

9ve p4ace to fraftari deberet, perceperunt et habuerunt, et etiam de bominibus de 

C^oAictudo J" c ^^^^S^** ** Norton, quam de aliis ibidem 'uendeutibus et ementibus 

Ik rxaanm att- ^' Conqueftum, et fine temper is interruptione, et fM^ i^ ftatum 

thoriutit, nva- iemmdem antecejforum cominuamit diftringendo et p^rcipiindo ah eifdem 

^«an tames ^ htmmbus theolonium, tam pro minutis, ut pro *vi&uahbus et aliis 

pra^udicac«erU mcefferiis fttis, quam de aliis quibufcunqui morcandifis Jicut do aliis 

"*!' mercatmriis, Confideratum eft quid pr^ediQi Richardus, Rohertus, Jo^ 

I ^55 J bastnos, et omnes alii de manerio pradiito, quieti fint imperpetuum a 

fraftationt tbeolonii in 'villa pradiSa pr^ftandi ficundum legem et 

eonfiutudinem, in regno ufitat*, et quod recuperent damna, qua taxasstur 

fer diftretionem ji^iciarior* ad vigint marc\ Et pradictus Williei'' 

mus pro injufta continuatione, ufiirpatione antecejforum fuorum in mijeri^ 

€9rdia. it inbibitum eft eidem WilUelmo ne homines do manerio pra» 

diSo de tatero diftring* ad theolonium in dida 'villa de Brimingham 

f raft and* contra legem et confiutudinem pradidas, l^c. 

Trait I Y E. 1. Jbbios do SanSo Edmundo implacitat Rogerum de Bigod com* Norff* 

JjJ"^ "*^ 5®- martfc. AssgV, et duos alios^ pro captione duorum leporariorum fuorum in 

Woto Wlepo- ^^^ de magna Thorpe. Comes dicit, quoddida 'villa eft infra pracine* 

mf m. ^"^ demid* bundredifui de Erfham quod tenet ingarennatum prout Rogerus • 

Ingai en n a fa mvuseculus/uus, cujus hares ipfe efl^ illud tenuit, et aula invenit pradic* 

^^A ^■?^- '«« abbatem iiidemfugantem, ipfe cepit, Cs'r, Jbias dicit quod ratione 

M^d^eLewn ^'^'"^^ fi^^^^^ ibidem ad ipfum pertinet fugare, prout omnes pradecef- 

d$ H. 3. anno J^^ fi^ ibidem fecerunt, ISc, Idea 'ven* jut^ qui per fpeciale ^nre- 

DoninC 1264* a&tm dttttnty quod Mas rt pradectffores ftd fblibemt ante bethm do 
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LevMs ihdem ftmper fugare. Vc^ Et dicunt quod tarn Rcgirus comtSn 
fmam Rogtrus Mumc iffium abbattm it bomiius fuos /ape impedivit ibidem 
/ugare, et leporeiriosfws furripueruat, 

(15) Hot chargeabU h paymettt 0/ tithes, &c.] As by unity 
of poiTeffion. lib. s. fof. 46, 47* 48^ 49. lib. ii, fol. lo, u, 
I4» 16. 

(14) Difeharged by any eomp^tiou realU &c.] Either before 
tinie of memory, or within time of memory, that is by parfon* 
patron, and ordinary. Vide S H. 6. aa, £3. 9 H. 6. 17* 41 £• 3« 
^7. 17 £. 3. II. 38 £. 3.6. 8. 12 H.4. 13. 19 H. 6. 75* 32 H. 6. 
4. 34 H. 6. 36. 31 H. 6. 28. 3c H. 6. 5. a. 37 H. 6. 25. 1 £. 4. 6^ 
8 £. 4. 14. 18. 14 H. 7. 3. 20 H. 8. 7. 27 H. 8. 20, 21. 

Concordia faSa inter fViUielmum MaUet §t roBorem ecckfiit de Atare Mich. 9 £• r, Ia 
heiton Batbon, et WeUtn* diocep ex umaparUt it * nobiltm wtum Jo- banco rot. 63. 
iannem de ABon mV ex alttra parte» de • emdo dedmandi omnia iiUra ^^wf/Jf^- -,*; 
parochiam de Aure per confinfum epijcopi et eapitut Batbon* unde pUui- jj^ cfta^ta- 
tat* fuit pnus in curia Camtuar** Nota. • Modntdeci* 

mandi perrMlem 

Provided, &c. that all fuch barren (14), heath (16), or waft co«pofitioneBi. 
( 17 ) ground, other then fuch, as be difcharged for the payment J^^* ^iSi*. "*** 
of tithes bv ad of parliament, which before this time have lyen provVo. 
barren anJ payd no tithes bv reafon of the lame barrennefle, 
and now be or hereafter (hall be improved and converted into 
arable ground or meadow, (hall from henceforth, after the end 
and tearme of feven yeares, next after fuch improvement fully 
ended and determined, pay tithe (18) for the corne and hay 
growing upon the fame, any thing in this a& to the coiltrary in 
\ any wife notwtthftanding, 

(l{) Barren J] Terra fteriUt ex tfi termini eft terra infeeamda^ 
nullum ferens fruHum* Virgil. Infelix loliump et ftertlis domi* 
uantur aven^. 

Bat it is not only fo ((ridUy taken in this ad, bat hath alfo a more Dier, iBlis. foL 
reftrained fcnfc. For albeit it doth yceld fome fruit, yet if it be >7<H J7«- 1»»»- 
barren land, quoad agriculturam, zs to tillage, which this branch Int-Coke4^t» 
meant to advance, it is within this aft, for albeit barren ground ^ ^* 
(as to tillage) doth pay tithe wooll and lambe, yet is it within this 
aid* and this appeares by the next provifo in this ad for the payment [ 656 ] 
of focfa tithe as daring ^e feven yeares before the improvement 
was payd. But yet if the ground be not apt for tillage, yet if it be 6 E. 6. ex UV« 
noifuapte natUTM barren, it is not within this ad. As if a wood be Beadloes. 
ftubbed and grabbed, and made fit for the plough, and imployed 
thereunto, yet fhall it pay tithes prefently, for wood^ground is terra 
fertilii, etfaecunda. 

Devenere locos lateSf et aauena *vireta Vlrg*i JEntiAs 

Fortnnatorum nimoruM,fedefq\ beatas. 

And fo was it refblved Hil. 9 Jac* reg. upon the motion of 
Serjant Hooghton by the whole court of common pleas. 

In a prohibition between Sharington and Fleetwood for tithes in h«1. 38 Bl!s*co» 
Orwell in the county of Lancafler, it was refolved, that if marifli ram ie|6, 
meadow, or other land for not cleanfing of the trenches or fewers> 
or by fuddaine accident or inundation of waters be furrounded; or 
by ill httfbandry or unprofitable negligence any land become over« 

ronne 
4 



6^6 i. £d. 6. Cap. 13. Of TitheS* 

tnriTit with bufhes, furres, whinnes, and bryers, yet arc not they 6t 
any of them fa id to bee barren land within this flatute, becaufe of 
their owne nature they are fruitfull, and the parfon, &c. (hall not by 
this a6l be barred of his tithes by the illhufbandry or negligence of 
the owner or poffeflbur. 

(16) ffgath.] In French it is called Sruyere; in legall Latin 

IruerafRegiA. 2, In domefday it is called ^i^iir/tf; Latin} erix, 

§rica an unprofitable kinde of ground > but wholly barren, for 

thereon (hecp and beads will bruife, and (bme poore people the 

^ flags and tarfes thereof doe apply to fewell ; and this heath cannot 

without great (kill, charge and induftry bee converted to tillage. 

Lib. Intr. Coke It fendeth forth a flower in aotumne (when all others ceafe) which 

ytiak fupw. bees doe exceedingly covet, as it is faid, this is within this aft. 

Some fay, eft quoddam genus myricay a kinde of wildc tameri(ke, 

and in LincoIn(hire a litle religious houfe was called Temple bruer, 

becaufe it was feated in the heath. 

LiU Intr. Cpke {17) Waft,'\ It is called 'vaftw fundus j wail ground, becaofe it 

■bifupia. lyeth as waft with little or no profit to the lord of the mannour,^' 

and is fo called to diftinguifti it from the refidue of the demefnes in 

the lords hands, and cannot without great charge and induftry be 

• improved or converted to tillage being ^a//^ natura unprofitable^ 

and being converted to tillage it (hall pay no tithes by the fpace of 

fevcn yeares. 

(18) Shall after the end and terme cffeven yeares next after fucb 
improvement pay tithe, 

Dier, 2 Vi\z» Note, here are no exprefle words of difcharge of the tithes during 

«7o- b- .the feven yeares, but by reafonable conftrudlion it doth implyedly 

amount to a difcharge during the feven yeares, and the feven yeares 
are to be accounted next after the improvement. 

The fixih addi- And be it cnaSed, &c. that every perfon cxercifing mer- 
provijfo!** chandizes, bargaining, and felling, clothing, handicraft, or other 

art or faculty, being fuch kinde of perfons as heretofore within 
thefe forty yeares have accuftomably ufed to pay fuch perfonall 
tithes, or of right ought to pay (other then fuch as bee common 
day-labourers) (hall yearly, &c. pay for his perfonall tithes, the 
^ tenth part of his cleare gaines ( 19), his charges, &c. deducted ; 

and where handicrafts men have ufed to pay their tithes within 
L "57 J this forty yeares, the fame cuftome of payment of tithes (20) to 
be obferved. And if any perfon refufe to pay his perfonall tithes, 
&c. it fliall be lawfull to the ordinary of the fame dioceffe, &c, 
to call the fame, party before him, and by his difcretion to ex- 
amine him by all lawfull and reafonable meanes other then by 
the parties owne corporall oath (21), concerning the true pay- 
ment of the (aid perfonall tithes. 

(19) Fay for his perfonall tithes the full tenth part of his cleare 
gaines^ &c.] 'Of perfonall tithes we have fpoken before. -Vid» 
37 H« 8. cap. 12. Vid. Linwood, tit. de Decimis, fol. 14U 
14*. 

(20) Cuftome of payment of tithes.^ Nota, there may be modtts 
dfeimandi for per(onall tithes. 

(21) By aUhvajfuU and reafonable meanes , other than hy the parttes 
muni corporall oath.} Here is juft occafion offered to fpeake de 

Jltr4UIUMt& 
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jurMMinto calumm/e^ wherein we will endeavour to find out three 
things ; firjl, the beetnning of the bringing in of this oath : fecondly, 
how the law bath ftood therein in former ages : and thirdly, what 
the right is at this day. 

By a confHtaCum komim Oi bonis dthtoiu cnrdinalii San^i Nich. t« 

apnfioliae fodis Ugati, at a provinciail councelU holden o^ab\ 
Saudi Martini in ecclefia San^i Pauii Lenddn^ an, Dom. 1236. ann9 
21 H. 3. it was ordained in thefe words: Juf-jurandum calumni^ 
in caufis icchfiafticis et d-viJibtu de veritafe dicenda in fpiritualihui^ 
quout HJiriiat facilius aftriatur^ it caufit celerius ttrmintntur y fiatuimus 
praftari de c^ero in regno AngUaj focundum cancntcas et legitimas 
/an^ tones ohtentay con/uitudim in conirarium non ohfiante* By this it 
appeareth, that by the cuft^roe of the realme of England, jura-- 
mentum calumnia was not to be miniftred : bat to confefle the truth, 
the cuftome was not fo general!, as in this canon is aUedged ; for 
lay-men were free by the cuftome of the realme for taking of that 
oath, unlefie it were in caufis matrimtmiedihus ei t^amentariis i and 
in thofe two cafes the eccleiiaf^icall judge might examine the 
parties dpon their oath, becaufe contra As of matrimony were 
often made in private, and legitimation of children depended 
thereupon. And in caufes ceftamentary many things confift iiv 
fecrecie, and the truth therein is to be drawn out l^ oath, et imtereft 
reipublica teftamenta Jbominnm rata haberi. And this appearetfa by 
a * prohibition by authority of parliament directed to the iherifes, • py^hj^, j^. 
&C. ^tod non permiitant qnod aliqui laid in bali^afua in aliquibms mat* fuper Artie' 
locis conveniant ad aliquas reccgnitdgnes p, facr amenta fua facer e^ nifi in Cleri, tit. Pro. 
caufis matrimonialibus et ttftamintariis. But this cuftome extended ^***- ^*^'^ 4* 
not to them of the clergy, but to lay-people only, fdr that they of ^^^}^\ 
the clergy, being prefumed to be learned men, were better able to foi, \k^z, ***via, 
tsike Juramentum calumnia: for concerning the teftimony of wit- aflUc Clai«ndoiv 
neifes in the eccleiiafticall court, that a^ or the cuilome of the 10 ^* ^- Brit. 

realme extends not unto* £h,3^' « *^^* 

Hill. 7 E. 3. 
r»t.aS5. in commani banc. Hill. 7 H. 6. rot. 135. ibid. Trin. 3 H. 6. rot. 41. ibid. 19 E. 4, 10. 
per Brian, that it is a ftatute. 20 £. 4. 3. b. * Regift. fol. 36. b. F.N.B. 53. d. A prohibi- 
tinn, and thereupon an attachment, contra confuetvdinem regni, but there is a confultaiion for 
wltnaflfes. Fitah. jufticeof peace 7}. Lamb, jaftice of peace, 338. 

But if in a penall law the jufifdiftion of the ordinary be faved, 
as by 1 Eliz. ^ for hearing of mafles, or by 13 Eliz. « for ufury, or b Oycr manv- 
the like, neither clerlce nor lay-man (hall be compelled to take fcripc. propria 
Juramentum calumnia, becaufe it may be an evidence againll him at nunu, Trin. ^ 
the common law upon the penall ftatute. ^*'*- »" com- 

muni banco, 
Leight cafe. Habeas corpus. ' 18 Elig. Dyer 175. in margine^ Hindes cafe. Habeas corpus. 

fiot it is obje^ed, that this oath hath long continued in the ecclefi- a* 

afticall court. To this it is anfwered : Firft, that it had the warrant of 
an ad of parliament (as it was holden) in 2 Hen. 4. cap. 1 5. whereby 
It was ena£led, ^od diocefiinus per fi, vel commij/arios fiios contra » 

bujufmodi perfitnasj He. ad omnem juris effeQum publice^ et judicialiter [ 6rS J 
procedat et negotium bujufmodi terminet juxta canonicas fan.'iiones. By 
this ftatute, and the faid provinciail conftitution, and other the 
canons of the church, the diocefans, &c. miniftred the faid oath, 
even in the cafe of herefie, &c. This ftatute of 2 H. 4. was re- «s H. 8. cap. 14, 
. pealed by the aft of 25 H. 8. (which ad is partly declaratory of &'E.6.cap.i». 
the ancient law of the realme) in thefe words: « It ftandeth not This ftatute of 
«* with the right order of jufticc, nor good equity, that an^ perfon % h, 4. w»sie. 

^ ihould vtved in an. I ft 
aPhiU&Mar. 



6sZ 



ca, 6. snd re- 

fealed again an. 
lElis. ].&fo 
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<* ihoQld be convidl, and put to loft of fife, good nam^or j^obis^ 
*< unlefle it were by due accu&tion and witneiTe, or by prafent** 
•* menu verdid» confeffion* or procefle of outlawry^ &c. And 
•* that it is not reafonable, that any ordinary, upon any fufpicioii 
*« conceived of his owne fantafie, without due accufatioB or pre-^ 
•* fentment ihould put any fubjed of thia realm in any mfsuDj and 
•* flander of hereiie, to tlie peril! of life, or Ic^e of name, 01^ 
«* goods." And in a former dauft of the faid ad it it faid : 
^ That the moft expert and beft learned man of this your reaim^ 
^ diligently lying m wait upon himTelfe, can e&hew and aToid 
*' the peni^ties and dangers, &c if he (hould be examined upon 
*' fuch captious interrogatories, as is, and hath been aecoflomed to 
^ be miniftred by the Ordinaries of this^ealme, in cafes where they 
*' will fufpe^tany man of herefie, &c« 

Secondly, the words of the iaid z€t of parliament are cmttra 
nfduntatem icrwk, and of the Regifler, i^/it iitwtis ; lb as fuch 
as willingly hsve taken i^ ierveth hs no pofieffion againft the 
law. . . • 

But now laftly it is to be feen, how the right ftandeth touching 
this oath at this day. It is confeiTed, as bemre it appeareth, as 
well by the &id provincial conftitution of Otho, as by theRegtfter, 
that the iaid conftittttion was contra c^ttfiutuSnem rigm, wherenporf 
it foUoweth, that no cuftome of the t^iJimt can he taken away hy a 
canon of the church, but only by z6t of parliament, and ipeciaUy ia 
cafe of an oath, which is fo facred a thing, and which generally 
concerneth all die nobility, gentry, and coimninalty of the realme 
of both fexes. And by the ibtute of • 25 Hen. 8. cap. 1^ no 
canon againft the kings prerogative, the law, ftalotes* or cuHome 
of the realme, is of force, which is but declaratory of die common 
law. 

^ Wee have read over what Dodor Cofin hath in his book 
fpoken for the maintenance of this oath, and certainly; he 
toucheth not the date of the queftion* as will appeare to the 
learned reader. 

To^conclude: Thi^ branch of 2 Ed. 6. giveth no life to any 
forcelefle canon, which is againft any law or cuftome of the 
realme, but, according to the law and cuftome of this kingdonie 
prohibiteth the ordinary in cafe of perfonall tithes to examine tho 
party upon his corporall oath ; for the parliament did take that 
to be no lawfull and reafonable meanes (whereof it fpeaketb) ; for 
a parliament would never have prohibited anjr thing that was 
lawfull and reafonable; and yet the cleare gams of merchants, 
clothiers, or handicraft men do lye in great iecrecie, and hardly 
to be proved by witnefTes. And before, in the daufe concerning- 
the fecond addition, for recovery of predial tithes, it is faid ; upon 
due proofe thereof, made before the fpirituall jud^e, &c. for that 
they are open, vifible, and eafie to be proved by witnefles : and at 
this time the (latute of 2 H. 4. ftood repealed. 

No perfon ecdefiafticall or temporall ought in any eccleiiaiHcall 
court to be examined upon the cogitation of his heart, or what hee 
thinketh, &c. as it was holden by the judges in the parliament 
holden 4, Jac. and as it was after holden in the court of commoa 
pleas, Mich« 6 Jac. in Doftor Wolftons cafe in a prohibition.^ 



Frovided 
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t^ribvided, &c. Aat all and every perfon and perfons, which TJit 7. addition. 
by the lawes or cuftomes of this realme ought to make or pay 
^heir offerings, fhall yearly from henceforth well and truly 
cpntent and pay his or their oflTerings (22) to the parfon, &c. 
of the pari(h or pafifheS) where it ihall fortune or happen him 
or them to dwell or abidr, &c. 

{22) OfferiMgs,'] Offerings or oMations» t^Uahnes, thefe are of T 6CQ 1 
two forts, viz. free or voluntary, and cotkfuet; or by cuftom^, " •' 

as here it appeareth. Offerings and obventions are in London 
the profits of the church, and not in corn, or other manner. 

A writ of right of advowfon brought of the foarth part of the 30 E. ^. i. In 
tithes and offerings of the church of Saint DuniUn in the Weft in •ccount 
Flectftrcct London, and adjudged to be good. 3.8^ E- %^ 13- ^ 

See lib. ii. foL 16, Doftor Grants cafe. Vid. thefe for obven- j6"e. 3^ quare 
tions, 38 £. ^.13. and 16 E. 3. ubi fup. and fee here the 10 Imped. 247. 
addition. Vid. the next addition^ 

Provided, &c. That this a£l, or any thing therein contained, The 8. addition. 
(ball not ektend to any parifh, which (lands tipon and towards 
the fea coafts, the commodities, and occapyin^ whereof con* 
fifteth chiefly in 'fi(hing, and have by reafon thereof ufed to 
fatisfie their tithes by fi(h, but that all and every fuch parifli 
and parifhes (hall hereafter pay their tithes, according to the 
laudable cuftomes^ as they have heretofore of ancient time 
within thefe 40yeares ufed and accuftomed, and (hall pay thefe 
offerings, as is aforeiaid. 

Provided that this ad, &c. (hall not extend in any wife to 11169. additico« 
the inhabitants of the cttie of London and Canterbury, and 
the fuburbs of the fame, ne to any other towne or place, 
that hath ufed to pay their tithes by their houfes, Otherwife 
then they ought or mould have done before the making of this 
aid, any thing in this z8t to the contrary in any wife notwith* 
ftsyidifig. 

Mich, y Jac in cotkmkni iakeop between John Skidmore and 
Robert Eire plaibtifes in a prohibition againft John Bell parfon of 
' Saint Michael Queenhithe in London : the cafe upon the faid 
ftatute of 37 H. 8. and the decree thereupon was this: the faid 
parfon libelled before the chancellor of London for the tithes of an 
noufe, called the Bores Head in Breadftreet in the faid panfh, by 
Ibrce of the faid a^ anddecreei the ancient &rme rent whereof was 
five pounds, at the time of the faid decree, and after, and that of 
late a new leafe was made of the faid houfe, rend ring the rent of 
five pounds J>er annum, and over that a great in- come or fine, 
V^hich was covenanted and agreed to be paid yearly at the fame 
day ; that the rent was paid as a fumme i^ grofte, and that fo 
n^uch rent might have been referved for the fai^houfe^ as the rent 
re(erved,and the fumme in groffe amounted unto; which refer va- 
lion and coirenant, &c. were made to defraud the (aid parfon of the 
tithes of the true rent of the faid hoafe, which to him did appcr* 
taine by th^ purport and true intentiou of the faid decree. And 
in this cafe fguct points were refoIVed 'by the whole court. 

U- Lmst. 3 U Firft, 
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Firft, if fo much rent be referved as was accuftomed to be paici 
at the making of the faid decree in 37 H. 8. (whatfoever fine of 
in -come be paid) that the parfon can averre no covin ; for the 
words of the decree be ; Where any leafe is or (hall be made of 
any dwelling houfe, &c. by fraad or covin in referving lefle rent 
then hath been accnftomed, or is paid, &c. So as if the accudom- 
cd rent be referved, no fraud can be allcdged ; for the fraud by 
the decree isy.when lefler rent then was then accuftomed to be 
paid, is referved ; or if no rent at all be referved, &c. for then 
tithe (hall be paid according to the rent, that then was laft before 
referved to be paid. The words of the decree are : Or that any 
leafe ihall be made witho.tttany rent referved upon the fame by 
reafon of any fine or income, then the fermor (hall pay for his 
tithes after the rate aforefaid, according to the quantity of fuch 
rent, as the houfe was laflly letten for, without fraud or covin, 
before the making of fuch leafe. So as the decree coniifleth upon 
foure points, viz. Firft, where the accuilomed rent, &c. was rc- 
f 660 J ferved. Secondly, where the rent was incrcafed, there the tithes 
ihould be paid according to the whole rent. Thirdly, where IcfTer 
rent was referved. Fourthly, where no rent was referved, but 
had been formerly referved. And this aft and decree were very 
beneficiall for the clergy of London, in refpeft of that which they 
had before: and the defendant in his libell confefleth, that 
the accuilomed rent. Sec, was referved : and therefore no caufe of 
fnit. 

Secondly, it was refolved, that foch hoafes as were never letteni 
to farme, but inhabited by the owner, this is cafiu omtfus, and (hall 
pay no tithes by force of the decree. 

Thirdly, it was refolved, that where the decree faith. Where nor 
rent is referved by reafon of any fine or in-come paid beforc-hand, 
albeit np fine or in-comc be paid in that cafe, yet if no rent be re- 
ferved, the. parfon ihall have his tithes according to the decree, (or 
that is put but for an example or caufe, why no rent is referved, and 
whether any fine or in-come were paid^ or no, is not materiall, as 
■ to the parfon. 

Fourthly, it was refolved, that the parfon could not fue for the 
faid tithes in the ecclefi^flicall court, for that the aft and decree 
that raifed and gave thefe kind of tithes, did limit and appoint 
how, and before whom the fame (hould bee fued for, viz. That 
if a controverfie were moved in the city for not payment of thofc 
tithes, or concerning the true rent or tithes, that then upon com- 
plaint made by the party grieved to the 16rd maior of Londony 
hee by advice of his affiflants fhould make a finall end, with 
cofts to be awarded by his difcretion. And if the maior doth not 
make an end of it within two moneths, or if any of the parties 
find themfelves grieved, that then the lord chancellor within three 
moneths (hall make an end thereof with cods, according to the 
S« lit> (• ^^^^ intention of the faid decree : therefore as thjc decree gave a 
73^tbe'ca?co'' ne\v and fpeciall^ kind of tithings ; fo it did appoint new and 
Orphanage, in fpeciall judges -ttJ heare and determine the fame." And in the end 
London. it was awarded, that the prohibition (hould (land. Vid..for titlics 

in London, 27 H. 8. cap. 20. and 32 H*'8*. cap. 7. * 

The to. addl- And be it further enacted, &c. that if any perfon do fubftra6fe 

''■"• or withdraw any manner of tithes, obv cations (23), profits, 

commodiues. 
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commodities, ok* other duties before mentioned, or any part of 
them, contrary to the true meaning of this aft, ot^of any other 
ad heretofore made, that then the party fo fubftrading or with- 
drawing the fame, may or fhall be convented and fued in t!ie 
kings ecclefiafticall court by the party from whom the iame 
fhall be fubflradted or withdrawne, to the intent the kings judge 
iecclefiadicall {hall and may then and there heare and determine 
the fame, according to the kings ecclefiaftieal lawes. And ' 
that it fliali ilot be lawful! unto the parfon, vicar, proprietorie, 
owner, or other their fermors or deputiesj contrary to this zSt 
to convent or fue fiich with-holder of tithes, obventions, or 
other duties aforcfaid, beforeany other judg^ then ecclefiafticall. 
And if any archbifhop, bifhop, chancellor, or other judge 
ecclefiafticall give any fenteilce in the aforefaid caufes of tithes, 
ice. and (no appeale ne prohibition hanging) and the party 
condemned do not obey the iaid fentence ; that then it (hall be 
lawfull for every fuch judge eccleiiaftxcail to excommunicate 
the faid party fo, as aforelaid, condemned and difobeying : In 
the whidi fentence of excommunipation, if the (aid party ex* 
communicate, wilfully ftand and endure ftill excommunicate 
by the ipace of 40 daies next after, upon denunciation, and 
jpublicatioh thereof in the parifh church, or the place or parifh,- 
where the party fo excommunicate is dwellings or moil abiding, 
idle laid }\xdge ecclefiafticall may then at his pieafure fignihe 
iinto the king into his court of chancery of the ftate anct t 661 J 
condition of the faid party fo excommunicate^ and thereupon 
to require procefTe de excommunicato, capiendo (24), to be 
awarded againft every fuch perfon as hath been fo excommu** ^ 

nicate. 

^3) Obventions, "] Obventions aforefaid arc offerings. 

That the jurifdi^lion of tithes belong to the ecclcfiailicall courts 
it appeareth by the a«Els of parliament, viz. of CircumJ^Qe agatis, 
an. 13 E. 1. Jrtic* Clen anno 9 E. ?. 18 E. 3. cap. 7. i R. a. 
Cap. 13. 27 H. 8. cap. 20. 32 H. 8. cap. 7. and thisadl. 

Of ancient they were determined in the fherifes turne, as it Vi4. Mich, 
appeareth in i/S. ruheo inter leges H. I. tap. 8. After \>^/cirefat* T^ i. coram 
at the common law before the fUtute of 18 E. 3. Vid. Rot. R««- ««•»«• 
claof. 21 H. 3. m. 3. & RoL Efchaet* 8 E. i. na 67. Rcgift. foL 
165. a writ of covenant to levie a fine de decimis gariarum, &c. 
38 H. 6. 20. F. N. B. 30. c. f. 4 E. 3. 27. ao. 7 E. 3. fol. 5* 
per Earning. 8 £. 3. 49. Bra^oni lib. 5. fol. 401. firitton, 
cap. 4* fol. II. omitted tithes^ &c. Fleta, lib. 6. cap. 36. £8 
E. 3. 97- . . 

At this day a writ of right of advowfon lyeth de advocatione 4 e. 3. 17. pef 
decimarum ecclefiit, &Q. for the tithe is the profit of the church ; Shtrd & per 
and if the tithes betaken away, the advowfon is of none effcit, and ^l°u''*„*^' 
the cfplcs in a writ of right of advowfon (which is the fruit of the p^ g * J"^ 
ftivowfon) are allcdged in the parfpn, in taking of the great and j-'.s B. 30./. 
fmall tithes by the prefentmcnt of the patron. See 16 Ed. 3. VccN.B. 31, 
tit, ^nare Imped. 147. 30 E. 3. fol. l. 38 E. 3. 13. 45 K. 4 ^. 3- »:• 
3. 12. Brit. cap. 4. and the writ of indicavit, wh«rcof you * h'*6*% 
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«3 2* 7- »^- may readc at large before in the expofition of the ftatate of W. Ii 

^ib. '^'^ cap. 5. 

'^' This 10. \dditioii for the eftabliflunent of eccleiiafticall jurifdic- 

tion for tithes was made, but by the generality thereof (which 
obferve well) it fliould have been doubted, whether the writ of 
right of ad^owfoA of tithes, and of indicavii had been taken 
away ; but to deare the doubt, there is hereafter a fpeciai pro* 
vifion therefore, as hereafter (hall be (hewed. See the i a, addi^ 
tion. 

(Z4) Procefi dt excommunicaf capiendo.] See the (bitute of 
c Eliz. cap. 23. for divers notable things concerning this matter ; 
bat none of the penalties of that (latute doe extend to the pro- 
ceeding upon canfe of tithes, but onel^ upon nine caufes belong- 
injr to eccle(iaiUcall jurifdidion paruculariy exprefled in that 

The XI. iddi. Be it further enaded, &c. that if any party at any time here- 
tion. after, for any matter or cau(e before rehearfed (25), limited^ 

or appointed by this ad to be fued or determined in the kings 
eccleiiafticall court, or before the eoclefiafticall judge, doe fue 
for any prohibition in any of die kines courts, where probibi* 
tions before diis time have been ded to be granted: that dien 
in every fuch cafe die (ame party, before any prohibition fliall 
be granted to him or them, (hall oring and deliver to the hands 
of fome of the juftices or judges of the (ame court where fuch 
party demanded prohibition, the very true copy of the libell 
depending in the ecdefiafticall court concerning the matter, 
wherefore the partie demandeth prohibition, lUbfcribed or 
marked with the hand of the (ame party 5 and under the 
copy of the faid libell fhall be written the fuggeftton, wherefore 
the party fo demandeth the faid prohibition. And in cafe the 
iaid fuggeftion by two honeft and fufficient witnefTes at the 
leaft, he not proved tfue in the court (26} ^here the fitid 
prohibition IhsJi be fo granted within 6 moneths next following 
after the (aid prohibition (hall be fo granted and^ awarded, that 
[ 662 ] then the party that is letted or hindered of bis or their fuit 
in the ecdefiafticall court by fuch prohibition, (hall upon his 
or their requeft and fuit, without delay, have a confultation 
granted in the (ame cafe in the court, where the faid prohibition 
was granted, and fhall alfo recover double cofts and damages 
againft the party that fo purfued the faid prohibition, the (aid 
cofts and damages to be a(figned or afTefled by the court, where 
the faid confultation (hall be fo granted ; for which cofts and 
damages the party to whom they (hall be awarded may have an 
aAion of debt by bill, plaint, or information in any of the 
kings courts of record, wherein the defendant (hall not wage 
his or their law, nor have any efToine or protection allowed or 
admitted. 

(25) Rehear/ed,] This word is very matcriafl, for this addi- 
tional a6l of 2 E. 6. extendcth onely to prediall and pcrfonaJI 
. tithes; but in as much as this adt doth rehearfe the ftatuces of 
27 H. 8. cap. 20. and 32 H. 8. cap. 7. both which (latutcs extend 

unto 
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onto all kind of dthes, tiz prediall, perfonall, and ntixt, and to 
oiFeiings alfo ; therefore this branch extende^h to them all. And 
it is to be obferved, that this branch refpe^eth the caafe offuit, 
viz. for tithes or offerings, and not the caafe of the prohibition. 
Vid.Dyer,2Eliz.foI. 170. 

(26) And in cafe tbt fmi fiiggtjtiur^ He. be not fro*oed trae in the 
eonrt^^Scc'] This claufe was made in favour of the clergy for 
proofe by witnefTes, which they had not at the common law. 

If the fuggeflion be in the nefi;ative« as if the proprietary of a 
parfonaee impropriate fue for tithes, and the caufe of the fug* 
geftion be> that the parfonage is not impropriate ; or if the parfon 
df Dale fue for tithes of lands in that parifh^ and the party fae a 
prohibition, for that the land Heth not in that parifh, or that the 
parfon that fueth for tithes was not indafted, &rc. or any the like 
caufe in the negative of any matter of fad, hee fhall not prodoce 
any witnefle by force of this branch, becaufe a negative cannot be 
proved : i^nd therefore a prohibition upon caufes in the negative 
remains at the common law. 

If a man plead a deed in barre, wherein witneiTes be, and ifioe 
is joyned, non eft faaumt and procefTe is awarded againfl the wit- 
nefles, who are joyned to the jdry, and it is found non eft faBum^ 
30twithftanding this joynder, the party grieved ihall have an at? 
taint : for it is a maxime in law* That witnefles cannot teiUfie in 
^he negative, bat in the affirmative : otherwife it is, if they found 
it to be the deed of the party in the affirmative, there no attaint 
doth lye. Yid. ii. aif. p. lo. 22 aiT. p. 15. 23. afll p. 11. 40 
afll p. 23. 12 H. 6. 6. F.NiB. 106. h. So it is, if the fuggeflion 
be grounded upon any matter in law, for that the fuit for tithes 
in tbat kind are not due by law. As if the libell be in the eccle-* 
iaiHcall court, for the tithe of tiles, turfes, or the Hke, there need 
no witnefles to be produced ; for that matters in law are to be 
decided by the j lodges, and not tp be proved by witnefTes : and 
qnodcoT^at curiegt opere^ teflium non indiget, and the caufe of this 
prohibition, or the like, appeareth in the libell it felfe* See before 
Artie* Cleri 3. regis Jtuobi^ Artie*. 1 8. 

Provided alwaies, and be it cnafted by the ai^thority aforefaid, Aprovlfctonch- 
ihat thjs ad, or any thing therein contained, fhall not extend tq ^l^^ *' ■^' 
give any minifler or judge ecclefiafUcall any jurifdiiStion to 
hold plea of any matter, caufe^or thing, being contrary or re- 
pugnant to, OF againil the effed, intent, or meaning of die 
ftatute of Wefl. 2. (27) the fifth chapter, the ftatutcs of 
ArticuU CUri (28), Grctan^e^e agatls (29}, Sylvacmdua (30), 
the treatife de regia prohibithne (31), i^ againft the flatute of 
anno prima Edward tertii the tenth chapter (32), or any of 
them, ne yet hold plea in any matter, vi^hereof the kings court [ 663 ] 
of right ought to have jurifdi£iion (33): any thing therein 
contained to the contrary in any wife notwithftanding. ^ 

(27) SfattUeofW. 2. cap. 5.I Hereby, if need were, the writ 
of indicavit, and the writ of ri^ht of the fourth part of tithes, and 
all depcndances thereupon are kived. See before in the expofition 
of this a^ of W. 2. cap. 5. anno 13 E. i* 

3 U 3 (i8> Arikvli 
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(18) Artkuh cleri,'] TKefe artidea were eftabliflicd \>y ^ of par^. 
liament aono 9 £. 0. See before in the expofition u/pon theie. 
articles. By this aA alfo cap. 2. the writs of inaicavit» aiid of right 
of advowfon of tithes arc faved. 
xoH. 4. i.b. (29) Circumfpede agatis,'] This a6^ is (as here it appe^reth) 

a ftatpte, ajid enaAed anno 13 £• !• See before the expofition 
hereof. 

(30) Sihua Cf0duaJ] Here is intended the ftatute of 45 E. 3. 
cap. 3. concerning tithes di Jil<va cadua, and not of great wood 
above 20 ycares growth. 

(31} The trtati/e di rezia probihithne.'^ Herein fome diiFerence 
is in our bookes ; for in Hill. 7 H^ 4. it is faid, that the flatute dt 
rjsgia prohibitione doth rehearfe how/cr ^venditioues JpirituaUs fiunt . 
timporales whi^h claufe is in 4rtic* Ckri, cap. 1. in fine* Alfo in 
31 H. 6. it is faid, that the flatute de regia prohibiiione, and recite 
the eifefl of the fecond chapter of Artie Cleric So as by thcfc bookes 
the flatute de regia prohibitione is the ftatote of Artic^ Cleri : but it 
cannot be fo conceived in this a£i, becaufe herein they are diftin- 
guifhed as two feverall flatutcs, and fo in truth in the intendment 
of this a6l they arc: and the treatife de regia prohibitione intended 
by this a£l is that treatife de regia prohibitione^ intitled Probibitia 
formata fuper artic\ Vide Vet. Mag.' Chart, part a. fol. 7. Ra^il 
^bridg. Hat. tit. prohib. pi. 6. 

(32) Statute of I £. 3. cap. 10.] This is mifprinted ; for the 
adl is I E. 3. flat. 2. cap. 1 1. that if any fait be in the fpirituall 
court againfl inditers, a prohibition doth lye. This a£l is in 
afHrmance of the common law. Vide Regifl. fol. 39. lib. intr, R» 
447. b. tit. Defamation. 

(33) Neyet hold plea in any matter avbere the kings court 0/ right 
ought to harje juri/diclion.'] So provident the makers of this llatutc 
were to ke.ep both jurifdidlions within their proper bounds, a great 
meanes to make both church and common-wesdth llourifh. And 
this is a large and a gcnerall faying of the jurifdiflion of the kings 
courts of the common law. 

The ijrfwdlaH Provided neverthelefic, where heretofore fuch a cuftome 
addition. hath been in many parts of Wales, that of fuch cattell and other 

goods as have been given with marriage of any perfon, there 
tithes have been exacted and levied by the parfons and curat; 
in thofe parts i which cuflome being diffonant from any part 
of this rcalme, as it feemeth, when the country of Wales was 
through civill difTention ufjculted for want of other fufficient 
profits, that might otherwife grow to the curats and minifiers 
there, to have been foj* that time tolerable (34)^ fo now. the 
countrie being now well manured and hufbanded, and the 
tithe is duiy paid there of come, hay, wooU> and cbeefe, and of 
obher \\,:\ i^fc of all manner of cattelJ, as it is commonly in all 
other parts of this realme, the fame cuftome feemcs to he 
piicvous and unreafonable, fpccially where the benefices 
^re elfe fu£Scicnt for the finding of the faid minifters and 
curats; that it be therefore enafted by the authority afofefaid, 
[ "H } that from and after the firft day of May next coming no fuch 
tithes of marriage goods be exacted or required of any perfon 
yithii) tne faid dominion of Wales« or marches of the (ame : 

any 



If £. 3. 19. a. 

Concerning lay 
fee, &c. this it 
affirmed to be a 
ilacute. 
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ny tbin^ in this aiS contained) or any other a6t, cuftome, 
prefcription had or made to the contrary herepf notwithltand-^ 
ing. 

(34) To have leen for that time toIerahU*'] Here is firllto be 
noted, that a cuftome once reafonable and tolerable/ if after it 
become grievous, and not anfwerable to the reafon, whereupon it 
was grounded, yet is to be (as here it appeareth) taken away by 
aft ot parliament ; for an inheriu^ce once fixed cannot be taken 
away, bat by parliament. Secondly, here is to be noted, that by 
cullome a parfon, &c. may have tithes of fueh things, as are not 
(ithable of common right. 
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[66s] 
A^, Ejcpo(?tjon upon the Statute of i H. 5. Cap. 5. 
of Additions. 



QRDEINES efi et eftahliiSj que 
en chefcun brief e originall (i) 
des a^fions perfomls^ appeales^ et in- 
di£fmentSy et* en queux exigends ferr* 
agarcP (2)1 que aus; mfmes des de^ 
fendants en tiels briefes originals^ ap^ 
peales^ et ir^di^fments foient faits ad'- 
dition de lour ejlate^ ou degree (3), ou 
di meftiir (4), et les viUe^ (5) au 
hamlets (6), lieux {y)y et les counties 
{8) di queux ilsfueront oufont^ ou en 
queux its font ou fueront converfantes^ 
£t ft per proces fur les dits briefes 
originals^ appeales^ ou indi£fmentSy en 
/queux les dits additions foien$ enterlejjes 
afcuns utlagaries foient pronouncies^ 
que ils foient voides (9), irritesy et 
tenus pur nuL Et qui ay ant les ut- 
lagartes pronouncies les dits briefes et 
indictments foient abatus per exception 
du partie ( I O ), per la ou en icelP les dits 
additions foient enterleffes. Purview 
touts foits^ que nufqy les dits britfes 
da£iions perjinels ne foient accordants 
as recordes^ et faits ( 1 r) per le fur'- 
plufage de additions fuifdits^ que pur 
i'efcaufe ils ne foient abntus, Et que 
les clerkes del chancellarie ( 12), fouth 
que mfmes tiels briefes ifferont efcriptes 

ne 



TTEM It is ordained and eftablilh- 
•cd, that in every original writ of 
a£)^ions perfonals, appeals, and in- 
di6^n)ents, and in which the exigent 
fball be awarded, in the names of 
the defendants in (uch writs original, 
appeals and indidlments* additions 
(hall be made of their eftate or de- 
gree, or myftery, and of the towns, 
or hamlets, or places, and counties, 
of the which they were, or be, or in 
which they be or were converfant; 
and if by procefs upon the faid ori- 
ginal writs, appeals, or indiflinents, 
in the which the faid additions be 
omitted, any utlagaries be pronounc- 
ed, that they be void, frultrate, and 
holden for none ; and that before the 
utlagaries pronounced, the faid writs 
and tndidments (hall be abated by 
the exception of the party, where in 
the fame the {aid additions be omit*- 
ted. Provided always, that though 
the faid writs of adaitions perfonals 
be not according to the records and 
deeds, by the furplufag^ of the addi- 
tions aforefaid, that for that caufe 
they be not abated; and that the 
clerks of the chancery, under whofe 
3 U 4 mimes 
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ne inUrliJjfent.^ m facmt ^ffion iet names fuch writs fliall go fintk writ«. 
d'lU additions J come difuis eft dit^ fur ten^ ihalt not leave out, or make omif- 
feine deftre punisy et f aire fine al roy fion of the faid additions as is afore 
per difcretion de le chancellor (i3)« iaid^ upon pain to be puniihed, and 
£t commencera ceft ordinance a iener to make a fine to the king, by Ae 
lieu al fuit de particj de la jeaft de difcretion of tl^e c^ncellof* And 
Saint Michael prochein enjuani {^IJ^)* this ordinance (hall begin to hold 

place at the fuit of the party, from 
the feaft of St^ Michael nes^t enfiung 
forward. 

(4 £d« 4* f. TO* 6 Rep. 67. Cro« El. 198. Cro. Jac< 610. Pyer, 46. Bro. Addit. 49 y 7, S> 9» • 
10. 12. 14, 15. 19. Fitz. Brief, 30. 36* 40. 47. 49. 51. 61. 67. 72. 75. 109. iii- I24» i%$» 129* 
151. 163. 169. 20X. 236. 940. a Leon. 183. 200. 3 H. 6. 30. b. pi. 17. 2 RoUj 225. 3 Mod. 139. 

I Shower, 16. Hob. 129. Mod. Cafes in Law^ 52. 8 ^. 6. c la. 5 £1. c 23.) 

Wc (hall, in expounding the words of this aft, (hew what wa^ 
the coinmon law befprc the making hereof. 
3 H. 6. 30. (1^ En brief e originall,] Though it be' in writ orlginall, yet if 

'+ 2 6 *'' ^^^ P ^ ^°' hoWen upon the ori^inall, this aft extendeth not to 
10 K.4. i^ela. ^^* ^* ^" * recordare to remove a plamt of replevin into the com- 
18 e! 4! 9. roon place, becaufe the plea is holdcn upOn the plaint, this ad ex- 
• 10 E. 4. x6. tends not to it. • So m a retume of refcous, though there lyeth 
10 H. 7. 21. proceffe of outlawry, yet this ftatute extends not to it, becaufe this 
13H. 7. 21. aft fpeaketh only of writs orieinall. 

(2) be$ perfontls anions, &c\ en queux exigends ferr* agard*A 

9 aiT. pi. I. In an affifc of novel difeifin^ if the difl'cifin be found with force and 
^ H i Vo ^^* armes, a capias profint and exigent doe lye for the king ; yet the 

7 • 4- 39- defendant ftiall haVe no addition within this ftatute, for that the 

origina]! writ is in the realty, and this aft extendeth onely to per- 
fonaU aftions. 
•17E.3. 44. b. Jt^ no/mes des defendants.'] f Regularly by the common law 

I I H. 6. II. in every natural! man, having np name of dignity, ought to be named 
27 'h.7.*3?* ^"^ *^^ originalis, apd other fuits by his chriftian name and iirname, 

10 E. 4.' j6. *^^ ^^^ before this aft • fuffifcd; but if he bad a name of inferiour 
16 v:. 4. 12, dignity (as knight, or banneret) he ought to be named by his 
as'^-^- la. chriftian name and iirname, and by the addition of his name of 

* [ 606 J dignity by the common law, which is implycd in thefe words: aux 

no/mes des defendants^ 
%7 H. 6. 9. If there be a corporation of one fole perfon that hath a fcc-fim- 

'® "• ^b ^' 6 '^^^' ^"^ "^^ ^^^^ * ^^"' of right, he may be named in originals, 
18X^4.21. ^^' ^y^^^ common Jaw by his chriftian namej without any fir- 

8 E. 3. 247! i»ame; for the name of his corporation is in lieu of his fimame 
24 E. 3. 31. (fome fay both chriftian name and firname) as John abbot of D. 
3^ E. 3. 17. &c. John bifhop of N. but otherwifc it is of t parfon : fpr het 
li E vhrl^i I "^"^ be named by l^is chriftian name and fimame. 
7zH. 6.28,29^ T ^^ ^^ ^^ ^ corporation aggregate of many ableperfons; as 

maior and comminalty, dean and chapter, maftcr of an hbfpital and 
confreres, &c. the maior, deane, or mafter need not be named by 
his chriftian name, becaufe that fuch a corporation ftandeth in lieu 
both of the chriftian name and firname. 

If a man be created by letters patents duke, marqueftc, earle, 
vifcount, or baron, the dignity is fo incorporated to him, according 
to the ftate given unto him by thofe letters patents, as the duk^> &c; 

by 
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4)y the coininon law might be named by his chriftian name> and by 5 E. ?. ^S. 99. 
I^he liame of his dignity, which ftaxideth in lieu of his (irname : as ^> *^- ^' 
Fnecife J^banni duct Lancafiri^e. And the reafon thereof is, for ?S°,^;^^^"**^„. 
that the king by thofe letten patenU creates him to the Itate, ho- coA»SlIttS^/ '" 
nour, and decree of duke> ^/ /«r/Mei> fi^j/MStf tt titulum ducis Lan^ 
13 c. babeiuT Tic, itJU infimilihus, Aifti albeit a creation by writ 
|iath not the fame words, yet it hath the fame effed. 

And it is to be obferved, that furno/me is derived of ^r (id eft) 
fuptTt and no/me (that is) nomen, quafifuptr nomen, becanfe it is fuper- < 

added to the chriftian name, wh^ch legally is prtgnomtn^ in Latine 
c9gnomen9 quia cenjunBum nomen, 

(3) ^oient fails adt&titm dt lour eft ate^ ou degree, ou de meftier^ 
E^tc,*ftaius a ftaudo, the condition wherein any fabjedt ftandetl). 
Degree, graJus a gradiendo, the degree wherein any fubjed^ 
fbindeth. So as in legall nodedlanding thefe two words are.of 
* one iignification, and^doe extend to perfons of nobility, of dig- * 37 E. 3.c«.S. 
inity, and onder die degree of nobility and dignity; as yeoman, ^^B* 4* «»?•!• 
&c. and doe extend ^ well to the clergy as to the temporalty, ^ ^'4' ^- *• 
and to graduates anil degrees in imiverfities in any kiAd of pro** '^p i ^ ^ 
feffion, ^' ' 

State of a lord, 3 E. a, cap. j./e/e. aa E. 4. «p. ,. 

Under the eftate of a knight, & cap. i^ of the edate of carriers, 37 £• 3* ca. 10. 
plowmen, &c. and the eftate of a groome attending to huibandry, 
cap. 13. degree and eftate of derives. 

Degrees applied to all, as well women as men, 3 E. 4. cap. r. 

No yeoman, nor lower eftate then an efquire. 16 R. 2. cap. '4. 

Under the degree of a knight or lords fon. ao R- a. cap.«. 

Under the degree of a barons fon, or knight. ?4 ^- *■ **?• »3- 

So as in Icgall underftandin^, /«/irj and gradus fiint Jyuonyma, ''-cap.!!- 
And fp in xhe ancient writ X}f the ci^ll of a ferjeant, * ad ftatum et • Fortefc. ci. 50. 
gradum femjtentis ad legem, 14H. 6.z5. Br. 

The eftates and degrees s^gainft whom originall writs maybe tit. Addition 44. 
brought, Are the queen, confort of the king, the prince of Wales, 
dukes, * marquefies, earles, vifcopnts, and barons. Thefe are of * Marchiones. 
the greater nobility. * »6H.6.ibrfc 

Knights of Saint George, knights bannerets, knights of the *°®' 
bathe. Knights of the chamber, ^miUtes cameray knights batcHelors, b ^^^ p,^ 
baronets, efquires, gentlemen. I'hefe are of the leSier nobility. 29 E. 3. part. r. 

Ciifes, hurgenfes\ and yeoipen, which arc of the loweft eftates or "• ap* 

degrees. ' Armigeri, fcati- 

There is another divifion made in o^r • Ijooks of lefler nobility, JumrgMcfafi!" 

n3i%, ibme be names of dignities, is all the knights abovefaid, • 14 h. 6. 14! 

and baronets; and fome of worfhip, as efquires and gentlemen. Camb. Brit. 

fiaronets were 6r(l rajfcd and created by king James, df an P- *^ 
eftate to them and the heires males of their bodies : and where in [ 667 ] 

fome * ftatutes and records baronets are named, it is vitium im- * Rot. Part. 

freftoris, feu fcfiptorisy and (hould be bannerets, who were liot of « R »• "«• \Z% 

inheritance, for that they were knights, which dignity was not de- i^ '^ ^' ** 

Jcendable, nor yet is. Bannerets rightly named. Rot. Pari. 46 B. 3. ^ R**a^* V*i 1 

rSu. lo. 50 E. 3. nu. 40. i H. 4. nu. 53, &c. In letters patents, i6r! 2. cap. 6. 
Kot. Pat. anno 13 £. 3. m. 13. Will, de la Pool ftatum et honorem 
hanerettip part 2. 15 £. 3. m. 22, 23. & Rot. Pat. anno 7 R. 2. 

"8. odab' Thomas Camois banercttus, &c. 22 E. 3. fol. 18. a ban- vid.Camb. «U 

her, quia notnen habet a vejcillo, of the banner, &c. Corruptly ba- fup. 
' - ' robec^ 
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ronet, in 35 H. 6. 46. for baron. But let us proceed to fome moro 

pr(>fi table matter. 
There have been within this realme fince the conqucft divera 

names of dignities, which are growne <o dis-ufe, and in a manner 
Lib. rubr.8. loft: as, njicedominit 'vidams. Vanjafires^ *viri (as Bradlon faith) 
Bract, lib. i. magnte dignitatis, Fa'va/or enim nihil melius did poterit, quam 'vom 
•^' * fortitum ad 'valetudinem : unde <ua*va/aria in divers ancient records. 

Cambden Brit. 123'. 'vava/ores Ji'ue valvaforgs proxintc pofi baroncs 

locum olim tenuerunt. See CJiaucer our £ngU(h poet in the Frank- 

lyns prologue. 

Some doe hold, that it had beca more (it to Rave revived 

fome of the ancient dignities, then to have created any of a new 

invention. 

We have fpoken of all the names of dignity, let us now (peake 

pf the names of worihip. 

E/quier, armiger,/cu^fer, &<f.] In legall underftanding he is de- 
rived ab armisi qua in clypeis gtntiliciis honoris injignia geftantn In 

Spanifh e/cudeto, ab e/cudo^ id eft^fcuto. 
V^- 3- "P' '<>• In this fenfe, as a name of eftatc and degree, it was ufcd in 
J 6 R.*2 "'a/4. ^^^^^^ ^^^^ o^ parliament before the making of this ad, and • after 
ioR'.».'ca.'2. this aft alfq. Et Rot. Parian, i E. 4. John lord Audeley, an 
7 H. 4. 7. ancient and a noble baron, was named Johanms Audeltf armiger, 

»8 H. 6. «. for that all the reft of the barons that appeared at that parliament 

32H. 6. a8, »9. ^,gj,g knights: and all dukes, marquciles, carles, vifcouncs, and 
RoL Parl.^^^Bo '^^'^rons of Other nations, or which arc not lords of the parliaments 
1 E. 4. * ^ of England, are najned armigeri, if they be no knights 5 and if 

jcnights, then are they named milites. 

The fonnes of all the peeres and lords of parliament in the life 

pf their lathers, are in law efquires, and fo to be named. By this 

ilatute the eldefl fon of a kpieht is an efquire. 
S*< before (!at. Gentleman, genero/us, GentiU hoau,'\ This is alfo a good addition, 
dc M fluids, ^ini evciry gentleman miift be armagerens, and the bcft tryall of 
aano 1 E. 2. ^ gentleman in bloud (which is the lowcft degree of nobility) is 

by bearing ofarmes. For as in ancient time the llatues or images 

of their anccllers were proofes of their nobility, which was a fo-. 

lemne and honourable, but yet a cumberfome tryall, whereof^ and 

how in time they decayed, the poet fpeakcth# 

J[o^enal. Stemmata quidfaciunt f quid prodejl pontiff loffgi 

**^- °' Sanguine cen/eri, piSiofque ojlendere tmltus 

Majorum, etjl antes in curribus jEmylianos, 
Et curios jam dimidios, nafumque minorem 
Cor*vini, et Galbam auriculis na/oque carentem f £^f. 
^ota licet 'veteres exornent undique cera 
Atria : nobilitas Jbla eft at que unica njirtus* 

Cicc»"o» Flafvia gens ohjcura quidem, etjitte imaginihus. 

Cicero. Nobiles/unt qui imagines generis fui prof err e poffimt* 

So of later times coat-armes came in lieu of thofe (latues or 
images, and are the mod certaipe proofes and evidence of nobility 
and gentry. So as in thcfe daies the rule is, nobiles/unt qui injtgnia 
gentilicia generis Jid proferre pojfunt, 
[ 668 ] There is fmall difference between an cfquire and a gentleman ; 

for every cfquire is a gentleman, and every gentleman is arma 
gercns. 

And 
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And gauro/us and ^mrrfa are good addiuons : and if a gentle- 
Vvoman be named fpinfter in any originall writ, &c. appeale, or 
inditement* fhe may abate and quaOi the fame ; for (he hath as good 
right to that addition, as baronefle, vifcountefTe, marchioneSe or 
flutchefie have to theirs. 

* A man may have an addition of gentleman within this ftatate* 
if hee be a gentleman by office (thoogh he be not by birth) as 
many of the kings houfhold, and of other lords^ be ; and * clerkes> 
being officers in the kings courts of record: and if they be out of 
their office* they are but yeomen ; and yet as long as they con- 
tinue in their office, they ought to be named gentlemen, as their 
due addition, 

A gentleman by ^ reputadon, that is, neither gentle by birth, 
nor by office, nor by creation, but commonly called gentleman, 
and knowne by that name, is a fufficient addition within this a^. 
And fo was it adjudged in ^ Caters caie, HilL 25 £liz. in commwu 
banco, but if he be named yeoman, hee cannot abate the writ. 

A French knight challenged ' John Kingflon yeoman, the kings 
fubje£l, atcertaine points and deeds of armes, &c. unJe rex ((aith 
the record) tu diQus Johannes bonorabilius in pr^mijps accifiatur, 
ipfum Jobannem in ordinem * genero/orum adoptavit, ei armigerum 
confiituitt ei coftera honoris infignia concejjit. And fuch a gentleman 
or efqoire fo cj-eated, is an addition within this itatutc. 

* Since the making of this ftatute, efquire and gentleman were 
more frequently by force of this a£k ufed, as additions in originalls, 
&c. and afterwards were commonly ufed in deeds and other {ut- 
cialties. * He that hath taken any degree in either univeriity, 
may be named by that degree without queftion, being within the 
direA letter and meaning of this a£l; and if he hath taken any de- 
gree in divinity, he may haye the addition of clerke. 

^ Teomau oryeman.'] This is a Saxon word x^ uen gemen, the 
G. being turned in common fpeech (as is ufuall in like cafes) into 
^ Y. Inslegall underfhinding a yeoman is a free-holder, that 
may difpcnd 40 (hillings, anciently 5 nobles per annum : and he 
is called probus et legalis homo* 

And as of ancient time the ^ gentleman held per fer'vitiumjcutit 
by knights fer^vice, fo the yeoman held per fer'uitiumfocd:^ by fo- 
cage. Of this degree fee Fortefcue, cap. 25. & 29. 

^This de^re^ is. a good addition within this flatute, and is ap- 
plyed onely to the man, and not to the woman. 

We have omitted ^ citizens and burgefles (albeit they are fuch 
as are called to padiament) yet becaufe they are no fufficient ad- 
ditions (being too generall) within this a£^, we have omitted 
them. 

(4) ^ Mijlier,'\ /• ars, feu artificiuMy Latin} dicitwr, piyfleriusn, 
Angiice myHerie. Mifiier derivatur a maiftre^ Laiine magifterium, 
becaufe no man ought to exercife it, but he that is a malter of it. 
Mifiier is a hrge word, and includeth all lawfull arts, trades, and 
occupations, as taylor, merchant, mercer, huibandman, labourer, 
and the like. But ' fervant, groome, or fermor are no additions 
within this a£l, becaufe they are not of any my ilerie. A nd <" cham • 
berer, butler, pantler, or die like, are additions of offices, and not 
of any myftene or occupation. 

Neither doth this adl extend to onlawfull praftices, as extor« 
tioner, maintaincr, abetter/ hereticke, &c. 

Trade 
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Trade dicitur ^ tra/fenJo, fuia tradit nbUs mctjfaria : the Saxofli 
word is Cnoepc, Ci;jeft, hodie craft, id ejt, trade. 
14 H, 6. 15. If a man have divers arts, trades, or occupations, he may be 

i £. 4- 33- named by any of them : but if a gentleman by birth be a mercer 

[ ^^9 3 (^' many younger fonnes of gentlemen be boirad prentices to art» 
and trades in London, and elfewhere) if he in an originally &c^ 
be named mercer, or of any other trade, whereof hee h in, truth, 
he may abate the writ, &c. for he ought to be named bv the de- 
gree oif a genileman> becaufe it is worthier then the acraitioa of 
any myfterie. 
»7 H. 6. 4. ^ijj f^ ij jg^ if one man be a dake, a marqaeflfe, carle, vxfcomita 

t E 4 uz. ^^^ baron, all thefe dignities ftand diftindly in him, and the greater 
ft H. 6. 12! drowneth not the leiTer, yet (hall hee be named in originau wnts» 
■ ^ &c. by the worthier dignity, vcc by the name of a duke onely 

within this a^ 

Having diligently obfenred the order of this z€t, we find, that 
in fome cafes the order thereof is obferved, and in others not. In 
fippeales and inditements of treafon or feiony» &c. againft the 
greater nobility, as dnkes, marquefles, the order of the ftatote b 
parfued, *wa. For, i. the eftate and degree (for example) of a 
duke. Sec, is named, and after the towne and coonty. Ed*wardus 
dvx Buckingham nufer dt N, in com* Glonc*, And fo it is whea 
one is named of a citie, which is a countxe of it felfe, the likq 
order is obferved : as J* S, fannarius de Londom in c9m* civitatis 
iiondon. 

But in cafe of the Icfler nobility, and at) other under them, the 

towne and comity are named before the addition : as, W. C. mfer 

de D, in cffm* M, miles. Jo. C, nuper de D. in torn* M. armiger. N. C. 

nufer de D. in com* M. merchant, Wr# 

7 H. 6. 39. (5) £/ frs 'Villes, on hamlets, ou liens, et les counties,'] FsUes, For 

^2 H/e. 19. j},efe fee the firft part of the Inftitutes, feft. 171. And if there be 

21 £.4. 51. 2>. major, and Z). minor, and. not D. tantum, he cannot be named 

of D, for there is no flich towne. 

(6) Hamlets,'] See the firft part of the Inflitutes, mbijiep. And 
it is at the eleAion of the party to name him of the hamlet or 
towne. 

(7) Lieus.'] Thefe be underftoodof places knowne out of any 
towne or hamlet. 14 H. 6. 24. 35 H. 6. 30. ai E. 4. 89. 4E. 3» 
129. 19 E. 3. bre. 467. 7 H. 6. 24. 37. 20 H. 6. 30. 7 H. 4. 27. 
17 E. 3. 56. ^3 E. 3. 5. 

Braa. Hb. 3. foK By the ancient common law of England, fecumdum antiqnasn con* 
J24. b. fuetndinem did poterit de famiUa alicujus, qui hoj^itutus fuerit cum edi^ 

19 H..6. 1. ptr tres no£hs, et vocatnr Hoghenehjne. 

(8) Counties.] See the firft part of the Inftitutes, fe6t 6i. 
& 248. 

S'^e the firft part But feeing that ancient boroughcs were firft townes, and cities 

oFthc inftiiutcf, ^pre formerly boroughes, if a citie be a countxe of it felfe, wherein 

^*H r V ^^^ divers parifhes, yet the addition de London, or nufer de London, 

27 H. 6 '4. is fufficient within this ftatute. 

4'E. 4. xo. • The addition of a pariQi, if there be two or more townes 

5 E. 4. 14Z. within it, is not good, but if there be one towne, the addition of 

• ' ^H 6^' parilh is good within this ftatute : and it flull not be intended (if 

2^H.6.%V' i^ ^ ^^^ pleaded) that there be more towns then one in the 

41: 4 41. parifh; for non frar/umi/ur fluralitas. 

K E. 4. 20. This ftatute extends not to fome cafes, though the defendant be 

2 ? v.. 4. 2. 

1 ::. 2» S. lib. 4. f^l 14- Aruadel!. 

not 
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^ot flamed of any towne, hamlet, or place. • As in an aftidn of • 7 H. 6. i, 

*bt/ the writ is, prdeafe R. G. report eccUfia dt T, without al- J^" •^^* 3 

kdging in what town, hamlet, or place he is dwcllin?. So if th^ ^ ^ ^' ^^^ 

fr4ecif€ in an a^ion of debt be, Prtc* Tbo* Chafe cancellario unt*verji- 

jafis OxoH*, without faying d£ Oxonia, So in a writ brought againft 

the hufband and his wife, or the abbot and his commoigne, the 

plaintife need not flievv in what towne, &c. the wife or commoigne 

dwclU for the law Ihall intend f which ever intendcth the bed) PArmdia* 

Uat the parfon is refident upon his redory, the chancellor upon 3oH. 6. 5.^ 6. 

Ills office^ the wife vwth her hulband^ and Jthe monke with his ^^ ^l. 6. \%. 

Toveraigne. _ 4 E. 4. 10. 




with the record, or fpecialty whereupon the writ is grounded, and ^^ h. 6. bre. 
if not traverfable. « 100. 28 H. 6. 9. 

The Addition of the eftate, degree, w myftery ought to be b^ £ 670 ] 
force of this a£i, as the defendant was of at the day of the writ 9 £. 4- 2- 
purchafed, and not with a nHper, as nufer Mrmgert nufer monachus^ *V/'6^' ^' ^* 
iiut nuftr comis de D. l^c. but a nuper may be of die towne, &c. be- * j^^ ^^ 
ciole men doe often i«move their habitation. And this dillindion \y,.\*%%/ 
appeared! by the a£l it felfe, by reaibn of thefe words in the a£l, 
relating to the towx^es, hamlets, &c. Ou ilsftur*, 9u/ont. 
. Tke end of the purview of this a£t was, that the perfon of the 
defendant in originalls, &c« where proceife of outlawry did lye, 
ihould be fo defcribed by certaine additions, as one man might not 
be troubled for another. See other (buutes made to the (ame 
end. % H. 6. cap. 10. * 6 H. 8. cap. 4. 5 E. 6. cap. 26. 31 £3. • Dyer, 4 Eliz. 
cap. 3. & 9. «xii »i4* 

(9) ^J^ toJagariis fimt fr$n(mnce» qutiU/oknt 'onides^^^c^^ This 
being a judgement in law is interpreted to be made void by a writ 
of error, or by the plea of the party coming in upon a cap, utUgat*^ 
according to the courfe o^ the common law ; for though the words 
of the ftatute be ^uoides^ yet it is but voidable by a writ of error, 
or plea; which is worthy of obfervation. 19 H. 6. fol. k. 8 H. 6. 
■cap. ID. pi. com. 137. b. 7 H. 6- 27. 39. 10 H. 6. 8. 11 H. 6, 
19. 67. 19 H. 6. 58, &c. 20 H. 6. 20. 21 H. 6. 23. 55. 37 H. 6, 
I. 38 H. 6. I. 22 H. 6. 18. & 23. 36. 30H. 6. 1. 21 K. 4. 94.73* 
t £. 4. 2« 2 £. 4. 10. 4 E. 4. 10. 41, 42. 22 £.4.37. 10 E. 4. 
13. 5H. 7. i6* iiH. 7. 5. 21 H. 7. 13. .3 El, 192. b. 4EI. 
Dyer, 213, 214. 

(10) Per e;eception du parth,^ But if the defendant, albeit hce 7 H. 6. 37. 
Aath not fuch addition a:; this adl requiteth, yet if he appeareth 35,^- ^- '^^ 
upon procefle, and plead, taking no advantage thereof bj^ excep- vid. Br. tiL d- • 
tion, he hath Ipft the benefit of this aft. rot 69. ' 

(11) Nejhyent accordant al records et fait 5^ ^f .] Ahundans can- 3 H. 6. 24. 35. 
tela non nocet; but if the addition prefcribed by this aft had varied ^'» ^- 6« 9- 
from the record or deed, yet being injoyned by aft of parliament ^' ^ ^* ^^' 
to be contained in the writ, &c. fuch variance fliould not have 

abated the writ, albeit this claufe had been omitted; but yet an 
aft of parliament cannot be made too plaine. 

(12) Et que les clerkes del chancer Je ,"] i, e. Us courfetours, CJerut FIcta, Hl>. i ca. 
^e curfu, that make 6ut original! writs. Of thefe there be in the **• t4*x5^^«i^' 
char.c;;ry twenty in number. To every of thefe arc appointed ccr- ^^^' 

uin^ councie^i and -arc a corporation df themfelves. 

(>2) Defre 
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(13) Deftre punies^ et fairi fine fir U Jifiretion del chaneelfor.^ 
This cxtendcth to the lord keepef of the great feale, as often clfc- 
where hath been obferved. 

(14) £t cdmmencera cefi ordinance a tener lieu al /uii de partie de 
lafeafi de $, Michael proc^'n enfitant,^ This pari iatfi en t began 
15 Pafch* i H. $. And this ft^tute was made, when afts of par- 
liament were not printed, but were by the (berifes proclaimed iii 
every county (as elfewhcre hath been (hewed :) arid therefore t<J 
the end the fubjedl might take notice thereof, day was given by 
this adl untill the feaft of Saint Michael the airchahgel following } 
but at the kings fuit this a^ began prefently, for thit the kingi 
learned councell were attendants In palrliamentf slnd had fufficient 
notice of this a6l. 



t ^71 J An Expofition upon the Statute oJT 27 H. 8. 
ca. 16. intitled^ An Aft concerning Inrol- 
ments of Bargaines^ and Contradts of Landd 

and Tenements. 

\ 

12 £ it ena£ted by the authority t>f this prefent parliament^ 
that from the laft day of July^ which (hall be in the yeare 
of our Lord God 1536. no mannorsi lands, ttoements, or other 
hereditaments (hall paflTe, alter, or change from one to another^ 
whereby any ftate of inheritance or freehold Ihall be made (i), 
or take efreft in arty perfon or perfons, or any ufe thereof 
to be made, by reafon onely of any bargaine (2} and fale there- 
of (3); except the fame bargaine and fale be made by writing 
(4) indented (5), fealed and inroUed (6) in one of the kings 
courts of record at Weftminfter {7), or clfc within the feme 
' countie or counties where the fame manors, lands, or tenem^nt^ 
fo' bargained and fold, lye or be, before the cuftof ritulomm 
(9), and two juftices of the peace (8), and the clerke of the 
peace of the lame countie or counties, or two of them at the 
leaft, whereof the clerke of the peace to be one : and the fame 
inrolment to be had and made within fix moneths next after 
the date of the fame writings indented (10), the fame cujloi 
rotiilorumy or juftices of die peace, and clerke, taking for the 
inrolment of every fuch writing indented before them, where 
the laud comprifed in the fame writing exceed not the yearly 
vdue of 40 (hillings, '2S. (ix) that is to fay, fid. to the jus- 
tices, and J 2 d. to the clerke, and fpr the inrolment of every 
fuch writing indented before them, wherein the land comprifed 
exceed the fumme of 40 fliilHngs yearly value, 5 s. that is to 
fay, 2s. 6d. to the faid juftices, and 2S. 6d.' to the (aid clerke 
for the iniolling of the lame. And that the clerke ^f the peace 

for 
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for the time being, within every fuch countv, (hall fufficientlj 
inroll and ingrofle in parchment (12) the fanie deeds or writ- 
ings indented, as is aforefald, and the rolls thereof, at the end of 
every yeare (hall deliver unto the cujios rotulorum (13) of the 
fame county for the time being, there to remaine in the cuftody 
of the faid cuftos rotulorum for the time being,' amongft other 
records of every of the fame counties^ where any fuch inrol- 
ments (hall be fo made, to the intent that every party that hath 
to doe therewith may refort and fee the efFeft and tenour of 
every fuch writing fo inrolled. 

( i) 0/ inhiritanctt vr freehold fifoll he made^ W^*] After the ftA* 
tute of 27 H.. 8. cap. 10. of transferring ufes into poiTeflion. If a 
man by his ^z^ had bargained, and fold for valuable confideri- 
tion, any lands, &<• of any eflate of inheritance, free-hold, or for 
yeares, the fame had been executed by the faid a£t of 27 H. 8. 
cap. 10. Now thii ad of inrolments redraines onely eftatea of 
inheritance and free-hold; and therefore bargaines and fales for L»b. 2. fd 35» 
yeares, for what number foever^ are not rellrained by this a£t. Sir Rowl. Hey 
though it be not by deed indented nor inrolled. wards cafe. 

(1) By reafon only of any bargaint^ ^f.] If a man for valuable }^^' *• ^• 
confideration by. deed indenred doe bargaine/ and fell lands to **"* *^' ^' 
another and his keires, and before the deed be inrolled he kvieth [ 672 j ' ' 
a fine, or maketh a feoFment to the bargainee and his heires of the 
fame lands, and after, and within the fix moneths the deed is in- Trin. 33EKs.Iii 
rolled, the bargainee (hall be in by the fine or feoffment, and not fommunl baoc«, 
by the bargaine and fale, both by reafon of tiiis word only, &c. ^aintifc en ' 
and that the eftate by the common law veiled fhall be preferred. J^afte, & Eliz- 

(3) ^f^^ bargaine and fale' thereof] Firft, what is a bargain Hynd defendant^ 
and iale? &c A barsaine and fale is a reall contraft • upon va- ^'»t- 5« ^oJ- ?*• 
luable confideration for palling of mannors, Ian4s, tenements, or ^1?^^ ^*^*' 
hereditaments by deed indented and inrolled within fix moneths -q h.T tlu^ifr^ 
after the date of it, without livery of feifin, or actornement of tomement, * 
tenants. | Br. 29. 

If the bargainor be in pofiefilon, this is a facile and ready afiurance, 
but the feoffment reduceth and reftoreth the pofiefiion to the feoffor, 
and pafieth the land to the feoiFee, though the feoffor had been dif- 19 H. 6. 6. 
feifed, &c« and the inrolment is not pleadable as the feoffment is. 

Secondly, whether thefe words of [bargain and fale] only> or 
equipollent words may be ufed, &c. to take effed by force of this 
(latute ? Though it be good to ufe thofe 'words mentioned in this 
a6t, yet are they not of necefiity to be ufed j for whatfocver word Lib. 55. fo!. 9^, 
upon valuable confideration would have raifcd an ufe of any Lands, 9+- ^"^^ c-'^^ 
tenements, or hereditaments at the common law, the fame doe- 
amount to a bargaine and fale within this (latute : as if a man by i;.\., 7 f ,1. ^o. 
deed indented and inrolled according to this adl doth covenant for B nUc^ cafj. 
Valuable confideration to (land feifed of lands to the ufe of another, ^-'t- ^- ^^'- 9^ 
&c. this is in nature of a bargaine and fale within this aft, 94- f"«5*« caic. 

A. feifed of certainc lands in fee, demifcd the fame to C, for life, , jg" '"^ '^^' 
the remainder for life refcrving a rent at the feall of Saint Michael, 
and of the annuntiation ; A. by indenture, in confideration of 50 Lib. 8 foK 93, 
pounds, doth demife, grant, fct, and to farme let the. fame lands to 94 ^<f « <:-»^-- 
B. for 99 yeares, rcferving a rent at the fame feafls prefciitly^ and Y}^- '' f '" S5* 
C the l^'^i:^ for life did not attornc; and it was adjudged, tliat che h^\^1T1!'c xi- 
8 faid 
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f ' ■ ' ^ 

(aid demiie and grant upon the confideration of 50 pounds amoiiiil* 
ed to a bargaine and fale for the fiud tenne. So if a man 
for valnable confideration doth by deed indented and inrolled alien 
or grant the land to a man and his heirts> kc. thb is a bargaine 
within this ftatnte, etjic dejimilibus. But inafdiuch as the inten- 
tion of the parties is the principal! foundation of the creation of 
ufes, if by any claufe in the deed it appeareth> that the intention of 
the parties was to pafle it ih pofieffion by the common law, there 
po ufe (hall be raifeid : and therefore if any letter^of attorney btt 
in the deed, or a covenant to make livery, or the like, there no- 
thing (hall pa/Te by way of ufe, but according to the intention of 
4Mar.pyer,fol. the jparties pofleffion by the common law. And albeit no valuable 
146. Villieri confideration be exprefied in the indenture* vet if anv were giveni 
tifc!^ 1 1, fol. 25. ^^ ^"** "*y ^ averred, and the land doth fnfficientfy paiTe. 

a. Harpers cafe.* ^- ^y deed indented and inrolled in confideration of 100 pounds 
Lib. 1. fol. 176. paid by B. bargailteth and feUeth the land to B. G. and H. partier 
Miidmaycs cafe, to the indentures : in this cafe the land pafleth to them all ; for 

although the valuable confideratiott be expreflTed to be paid by ooe^* 
yet it mnft be intended, that it waS paid fi>r them all, to the end» 
that the land miy pafie to them all, atcbrdihg to the meaning of 
all the parties, and a confiderauon given b]r 6ne Of the parties, is 
fafficient to convey th^ land to them alL 

(4) Except tbi /am Agoing mid JkU kmadifynvri Firit» 

it mnft be by writing, and not by print or Ibunp. , 

^ Lib. 5. fol. ao. Secondly, it muft be * written in parchment dr papieri and not 

b. Stilea cafe. ^^^ wood, ftone, lead, or other materiall* 

SeeStileicafc^ (5) Indented] If the deed begin, Hae indenturu, or. This in- 

tibi fupra. denture, yet if the deed be not indented, it is no indciitttre; but 

if the deed be indented, thoilgh the deed doth begins This deed 

made, without mentioning tho<word of indefttule, yet is it a writ- 

^ ing indented within this fitute. 

. L ^73. J In an allien of debt between Scudalmote and others plaintifes, 
in'th'e k? ^^*** *°*^ Vandcnftene defendant, upon an indenture of charter party the 
l^h. ^^^ ^^^ ^^' ^^^^ * ^^^ indenture of charter party was made between 
Scudamore and others owners of the good (hip, called B. n^hereof 
Robert Pitman was mailer, on the one partie, and Vandcnftene on 
the othitr party. In which indenture the platritife did covenant 
with the faid Vandenftene and Robert Pitman, and alio Vanden- 
fiene tbvenanted with the plaintife and Robeit Pitmiin, and bound 
themfelves to the plaintife and Robert Pitman for |^rformance off 
covenants in 600 pounds. And the conclufion of the (aid indenture 
was, « In Witnefle whereof the parties aboveiaid to thefe prefeift 
■' indentures have put to their feals.*' And the faid Robert Pitmak 
to the faid indenture put his hand and fea), and delivered the fame. 
The defendant in barre of the faid action pleaded the releafe of 
Pieman, Sea whereupon the plaintife demurred. And it was ad- 
judged, that the releafe of Pitmah did not barre the plaintife, be- 
\ Caufe hee was no party to the indenture. And the diverfity was 
; taken and agreed bctweene an indenture reciprocall betweene 
]>arties on the one fide, and parties on the other fide, as this wa9; 
for there no bond, covenant, or grant can be made to or with any 
See tbe firft part that is not party to the deed. But where the deed indented is n6t 
of the Inftitutes, redprocall, but is without a between, &c. as, omnilms Chriftifde^ 
vfi' -^P^°i" It' ^'^«'» ^^* ^'^rt. a bond, covenant, or grant may be made to divers 
Obiigrtion ,6. fcTcraU perfonj. 

(6) An* 
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|[6) Afid iwrolUd,'] Albeit the indenture (^s bath been faid) 39 £• 3- 39- 
teiay be either of parchment or paper, yet the inrolment muft be in 4° 2. 3. 5. 
parchment onely; and fo it is expreAed in the elaufe of inrolment 
by thederke of the peace, 'viz. That hec (hall fuificlently inroll 
and ingrolTe • in parchment the fame. And fo much is implied^ • Nota. 
when the inrolment is in any of the kings courts of record at Weft- 
miniler; and ib was it adjudged, as M. Plovvden cited it before the 
lords in parliament, tfxr^i^ 23 £liz. in the great cafe between Herbert 
and Vernon, which I heard, and obicrved. 

A deed knowl edged by the huiband and wife fhall by the corn- 
toon law be inrolled onely for the hufband, and not for the wife, by 
teafon of the covertafe* and though it be inrolled for both, it bindetb 
her not. Oth^rwife it is by cudome, and none hath power.to 
examine a feme covert without writ, 29 H^ 8. tit. Faits inroll* 
Br. 14. 7 £. 4. 5. Vid 34 H. 8. ca. 22. 18 £. 3. 29. 45 aff. 8. 
14 Ei 3. execution 73. 19 R. 2. eftoppel 281. 21 £. 3. 43 24 E. 3. 
64. 21 £Hz. Dyer, tol. 363. Kelwev 12 H. 7. fol. 4. &c. 12 H. 4. 
IS. 29 H« 8. faits inroU Br. 15. lib. lo. Mary Porcingtons cafe, 
fbJ. 42* 

If an infant acknowledgeth a recognizance, ftatute merchant, fta- Vid. Brgli}. foL 
tatc iUp]e,or obligation in the nature of a ftatute Ibple, or inroll *5o« J^-^-^- 
an obligation, in all theic cafes he muft avoid it in an audita querela^ 7^1. n 2 b*^* 

.duriDg his minority; for it muft be tryed by infpe£lion, and thele Harrifomcai'r. 
concerne but perfonall duties. But if an infant bargaine and fsll 7 ii. 4 5. ijE. 
lands which are in the realty by deed indented and inrolled, he may v a^^^ic- qi^creU 
avoid it when he will; for the deed was of no eifeiSl to raife an ufe: *^g'7 E. 3. 76. 
and this ftatute is to be intended of lawful! and eiFefluall bargaines 5^, 'i^%'^\T'' 
and fales, and fuch as would have raifed ufes at the common law, aud^raquer. 27.- 
and doth onely reftraine the execution of them that be of eiFeft, 3 H. 6. 30. 
except the deed be inrolled. And this ftandeth with the reafon of 15 E- 4- 5«- 
the comnK)n law, that none but effcddall deeds ought to be inroUed; ' j /jj* ' i 
and therefore a deed of feoffment ought not to be inrolled before ^g £.'3. 3^. 
livery. But in cafe of a fine the infant muft revcrfe it during his 16 H. 7. 5. ' 
minoritie ; for the conufaoce is taken by force of the kings writ 44 E* 3- 7- ^^ 
before a judge, and is voidable by the common law. 

That upon a bargaine and fale by deed indented and inrolled, a. 
rent may be rcferv«l, for the ufe and pofteflion pafTeth tanquam uno 

fiatu. See lib. 2. fol. 54. in Sir Hugh Cholmley scale. 

(7) In any of the kings courts of record at lVeJiminJierJ\ That 

fa, in the kings bench, the chancery, the common pleas, and the [ 674 J 
exchequer. And though the words be, at Weflminfter, for that at 
the time of the making of this a£l, thefe courts were there; yet if 
' thefe be adjourned into another place, the inrolment may be ;n any 
of thefe courts; for the inrolment is confined to the courts, whe.'^H 
foever they be holden. 

(8) Or elfe in the fame county, &c. before the cdlos ro- 
tulorum, and two julllces of peace, and the clerke of the peace, 
&c. 

(9) Cuflos rot.'\ This officer is a jufticc of peace, and is of the 37 H. %, cap. x. 
gift of the lord chancellor, or lord keeper, and he may exercifc his 3 E« 6. cap. 1. 
office by deputy. He hath the keeping of all bargaines and fals^s 

by deed indented and inrolled, and of all the records and rolls of 
the fLilions of peace, • and of the commifllon of peace it Tciic, and • 9 E. a. %. 
thereof he taketh the name of his olHce to put him in n>ind of his 10 H, 7. 7- 
duty. He hath the gift of the clerkfliip of the peace, to exercile 
ii. Inst. 3 ^ ^X 



Dyer, 5 El. »i8. 
Pafch' 4 EL rot. 
Siz. a4jvdgefur 
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Lib. 5. fo. T. b. 
Claytons cafe. 
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by himfelfe or his deputy, but he coutinueth no longer in his pface^ 
then the cuftos rotulorum doth. 

(10) The fame inrolment to hi had within fix moneths next 
after the date of the fame ivriting indented J] The ^x moneths fhaR 
be accounted after the computation of 28 dayes to the moneth. 
After the date, and after the day of the date upon this ad is all one; 
fo as the date it felfe is taken exclusive. And yet in the report of 
jliftice Daltfon it is faid, that it was holden anno 4 Eliz. that if it 
be in rolled the fame day it beares date, it is fufficient ; but the fafer 
way is to inroll it after the day of the date. And yet where it hath t 
date, and is delivered after, it (hall take effed to pafle from 
the bargainor from the delivery ; for then it became his deed> and 
not from the dace : but the deed muft be inrolled within fix moneths 
after the date. 

Every deed fflall be intended to be delivered on the Oune day 
that it beares date, unlefTe the contrary be proved. And it b the 
belt courfe (according to the intendment of law) to deliver it the 
fame day that it beares date. But if the deed indented hath no 
date, then the day of the delivery is the day of the date of that 
deed, and may be inrolled within fix moneths after the delivery. 
And when the deed is inrolled within the fix moneths, then it pafletlt 
from the delivery of the deed. And albeit after the delivery and 
acknowledgement, either the bargainor or the bargainee dye before 
inrolment, yet the land pafieth by this adl; for the words thereof 
be : No mannors, lands, tenements, or hereditaments (hall pafle of 
any eftate of inheritance or freehold, • except the deed be inrolled. 
So as by the common law and the flatute of zr Hen. 8. of nfes, it 
fliould have pafled. And by the words of this fhitote, when the 
deed is inrolled, it palTeth ah initio. 

Between Andrew Mallcry plaintife, and Jennings and others 
defendants, the cafe was this: one Sewfler was feifed of certaine 
Iknds in fee, and knowledged a recognizance to Turner, whofe 
executrix brought z/cire fac* upon the recognizance bearing date 
the 9 day of November, an, 41 Eliz. againft Sewfter, and alledged 
him to be feifed of the faid lands in dominico/uo^ ut deftodo^ the day 
ofthe/cinftic^ brought, which was traverfed by the other party. 
And the truth of the cafe, being by long pleading difdofed to the 
court, was this: Sewfter 7. die Novemh. before the recognizance- 
knowledged, by deed indented for money, had bargained and fold 
the (aid land to another, and the deed was inrolled 20 Nov. follow- 
ing. The queftion was, whether Sewfter was upon the whole 
matter feifed in' fee the ^ day of November, the deed being not 
inrolled untill the twentieth of the fame November. And it was 
adjudged tma voce, that Sewfter was not feifed in fee of the land 
the 9 day of November, for that when the deed was inrolled, the 
bargainee was in judgement of law feifed of that land, from the 
delivery of the deed. And ic was refoived, that neither the death 
[ 675 ] of the bargainor, nor of the bargainee before inrolment, ihall 
hinder the paiTing of the eftate. And that a releafe of a ftranger 
to the bargainee before inrolment is good. So as it hold not oy? 
relation between the parties by ftilion of law; but in point of fbtc 
as well to them as to ftrangers alfo. And that a recovery fuffered 
againft the bargainee before inrolment (the deed indented being 
after within the fix moneths inrolled)' is good, for that the bar- 
g.iiiicc was tenant of the freehold in judgement of law at the timr 
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Of tnrolmcnts of Bargaines, &€• 

tif the recovery. And non referi, when the deed indented is know- 
^dged, fo it be inrolled within the fix moncths. And all this was 
afterwards affirmed for good' law by the court of common pleas 
Trin* 3 Jac. rep's, upon a fpcciall verdift given in an ejeeiione firm^ 
betwccne Letlingham plaintife of the demife of Thomas Fltzher- 
l>ert efquire, and Alfop defendant: and farther, it was there pe- 
foIved> that if the bargainee of land after the bareaine and 
ftle, and before the inrolment doth bargaine and fell the 
fame by deed indented and inrolled to another ; and after the 
fird deed is inrolled within the fix moneths, the bargaine and 
fale by the bargainee is good: but there in the princi pall cafe* 
in fefpeft of the fpeciall manner of the penning of the meane 
l>ar^aine and fAle» the court being divided, <z/iie. three judges 
againft two, judgement was given againft it. 

The day of the moneth, and the yeare of oar Lord and Savionr 
Chrift, arfd the yeare cf the kings riigne arc the ufuall date's of 
^tt^. And the day of the moneth by the nones, ides, or kalends 
is fufficient. 

(11) The euftes rotulorum, or juftices af the peace^ and clerket 
taking fir the inrolment of every Jucb 'writings &c. /«*>« JhillingSp 
&c] A good prefident, when parliaments appoint new labours* 
&c. thai they would alfo limit and fet downe in certaine what fees 
ihall be taken for the fame, as here it is done. 

(12) The clerke of the peace Jhall Efficiently inroll in parchment 9 
&c.] Of this fomewhat hath been faid before. 

(13) Shall delinjer them to the cuflos rotolomm,] For (as hath 
been faid) he is the keeper of the records land rolls of the feilionsof 
the peace of that county. 

Provided alvvaies that this aft, nor any thing therein con- 
tained, CTCtend not to any manner, lands, tenements, or heredi- 
taments, lying or being within any citie, borough, or towne 
corporate within this realme, wherein the maiors, recorders, 
thamberlaines^ bailifes, or other officer or officers have au- 
thority, or have lawfully ufed to inroll any evidences (i4)j 
deeds, or other writings within tlieir precindt or limits: 
any thing iti tbis ail contained to the contrary notwith- 
ftanding. 

(14) 'In any citie, borough f or tomjne corporate^ 'wherein the 

maiors, &c. have authority to inroll evidences. Sec] Rcfolved bv 6 El. Dyer« 229. 
the opinion of the jufiices of both benches, that a bargaine and in Chiibern.s 
fale for valuable confideration of houfes, or lands in London, &c. »^«*^ 
by word onely is fufficient to pafie the fame; for that houfes and 
lands in any city, &c. are exempted out of this a£l: and at 
the common law fuch a bargaine and fale by word only raifed an 
ofe. And the ftatuic of 27 H. 8. cap. lo. doth transferrc the ufe 
into poiTeffion* 

When the makers of this afl had appropriated the inrolment of 
til indentures of bargaine and fale to the kings foure courts afore* 
£iid, it Was neceflary to make a provifion for cides, &c. which had 
authority to inroll, and that there fuch bargaines and fales (hculd h^ 
icrolled, SeJ dtfiast verba: for by the words, the mannor.*, lands, 
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tenements, and hereditaments are exempted out of tho (aid tfi^ 
without any proviiion for inrolment within thofe cities, &c. 
HUl. 20 E. 1. in If a deed be ihewed in court, or in the cuftody of the court, and 
banco Rot. loo, by mifchance the feale is broken off, the court fliall inroU the deed 



[ 677 ] Ail Expofition upon the Statute of 32 H. 8. - 

Cap. 5. Of Executions. 

XX^ HE R E A S before this time divers and fundry perfon^ 
have fued executions, as well upon judgements for them 
given of their debts or damages, as upon fuch ftatutes merchants^ 
ftatutes pf the ftaple, or recognizances, as have been to them 
before made, recognized, and knowledged; and thereupon fucb 
lands, tenements, and other hereditaments, as were lyable to the 
iame execution, have been by reafonable extent to th#n de- 
livered in execution for the (atisfadlion of their laid debts and 
damages, according to the lawes of this realme. Neverthe- 
leffe, it hath been oftentimes fcen, th^t fuch lands, tenements, 
and hereditaments fo delivered, and had in execution, have 
been recovered, or lawfully devefted, taken away or evi&e4 
from the pofl'.iTion of the faid recoverers, obligees or recogni- 
zees, their executors or affignes, before fuch dme as they have 
been fully fatisfied and payed of their debts and damages, without 
any manner fraud, deceit, covin, coUufion, or other default in 
the faid recoverers, obligees, or recognifees, their executors and 
affignes, by reafon whereof the faid recoverers, obligees and 
recognifees have been theieby fct cleerly without remedy, by 
any maner fult of the law, to recover or come by any fuch part 
or parcell of their laid debts and damages as was behind, and not 
by them levied or received, before fuch time as the faid lands^ 
tenements, and other hereditaments fo by them had in execu- 
tion, were recovered, lawfully devcfted, taken or evifted out of 
and from their poiIeifions,as is aforefaid, to their great hurt and 
loffe, and much feeming tjo be againft equall juftice and good 
confclence. 

For reformation whereof, be it enabled by authority of this 
prefent parliament, that if hereafter any fuch lands (2), tene- 
ments, or hereditaments, as be, or fhall be had and delivered (3) 
to any perfon or perfons in execution (i), as is aftTcfaid, upon 
anyjuft and lawfull title, matter, condition, or caufe (4) where- 
withall the faid lands, tenements, and hereditaments were lyablc, 
tied, and bound, at fuch time as they were delivered and taken 
into execution, fhall happen to be recovered, lav*fu)ly dv;veftod> 
taken, or evided (5) out of, and from the poiicflion of any fuch 

perfon 
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peifon and perfons as now have and hold, or hereafter fhall have 
and hold the (ame in execution, as is aforefaid, without any fraud, 
. deceit, covin, collufion, or other default of the faid tenant or te» 
Hants by execution, before fuch time as the faid tenants by execu- 
tion their executors or affignes (6) fliall have fally and wholly le- 
vied or received the faid whole debt ( 7 ) and damages, for the which 
the iaid lands, tenements, and other hereditaments were delivered 
(8) and taken in execution, as is afbrefaid: then every fuch re- 
coverer, obligee, and recognizee (hall and may have and purfue 
.tl writ of fcire facias out of the fame court 9), from whence 
the faid former writ of execution did proceed againft fuch perfoA 
or perfons, as the faid writ of execution was ^rft purfued, [ 678 ] 
their beires, executors, or affignes of fuch lands, tenements, 
or hereditaments, as were or been then liable or charged 
to the faid execution, retomable into the fame court at a 
certaine day, being full forcy dayes after the date of the fame 
Writ. 

At which day if the defendant, .being lawfully warned, 
make default, or appeare and doe not fhew and plead a fuf- 
ficient matter or caufe, other then the acceptance of the 
laid lands, tenements, and hereditaments, by the faid former writ 
of execution, to barre, avoid, or difcharge the faid (uit for the re- 
fidue of the {aid debt and damages remaining unlevied, or un- 
received by the fiud former execution : then the lord chancellor, 
or other fuch juftice or juftices, before whom fuch writ of 
fcire facias {hall be retomable, fhall make eftfoones a new writ 
or writs out. of the faid former record of judgement, ftatute 
merchant, ftatute ftaple, or recognizance of like nature and 
efFed, as the /aid former writ of execution was, for the levying 
of the refidue of all fuch debt and damage, as then (hall appeare 
to-be unlevied, uniatisfied, or unpayed of the whole fumme or 
fummes in the faid former writ of execution contained : any 
law, cuftome, or other thing to the contrary hereof, heretofore 
ufed, in any wife notwithftanding. 

( 1 ) That if hereafter any fuch lands, tenements, or heredita- See before the 
ments, as ^e or ihall be lud and delivered to any perfon in cxecu- ftatute of W. %, 
tion, &c. c«p. i8.andtho 

(2) Such lands.'] Thia hath relation to the preamble, where Jtrfanw:? "**^ 
there are rehearfed foure kinds ofexecations of thofe lands, &c. To what'cxecu* 
Firft, upon judgements: z. upon ftatutes merchant: 3. ftatutes of tions this ^dl 
the ftaple: 4. recognizances. Thefe recognizance^ bee of two "«"**f**^**°'*^^ 
forts; one, ufuall recognizances taken in any of the kings courts wfacap S.^for 
of record at Weftminfter : another, in nature of a ftatute ftaple, by judgement«,'and 
the ftatuce of 23 H. 8. cap. 6. This conufec of the ftatute ftaple cap. 45. for re. 
hereafter in this ftatute is called obligee, becaufe in them both the «>gniaances. 
feale of the party is put, and the • tenant by elegit oppn judgements ^^^^^^u^^J^i 
and recognizances ihall hold the land, &c. untill he 6e anfwered his ,, e.^i.&"i3* 
debt without mifes, cofts, &c. But* tenant by ftatute merchant, e. lidemercat. 
* tenant by ftatute ftaple, or by recognizance ** in nature of a s H. 4. ca^. la. 
ftaiute ftaple ftiall hold the land, &c. untill his debt be paid pgether ' ^y ^^« ^^^ ^^ 
with mifes; cofts, &c. Fid. Rcgift. 151, 152. 289. F.N.B. JJ^^^';^ "^'^•. 
131. Flct. Hb. 2. cap. 57. lib. intr'-Co. 236. Rait' pi. 542. Dyer a By the ftat. of 
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2 Eliz. 180. b, 37 Hen. 6. 6. 36 H. 6. 2. 2 R. 3. 8. 17. 15 H. 7)^ 
40 £. 3. 28. 

(3) ^0 i&4^ a«^ dfliverej.} Had, is by /Aj^i/ upon jodgemcnts oe 
recognizances, to have the inoity in execution. 

Delivered, 13 by liharati upon the other three of the whole land^ 
&c. of the conufor ; but after the extent in thofe three cafes (of the 
ibitutes> or recognizances in nature of a ftatuie) retorned, the co- 
irnfee may enter without any delivery by the fherife by force of 
the liSitate: and he that fo entreth without any delivery is within, 
the aide and benefit of this ad» which fpeaketh of delivery. 

('4) Upon any Ju/f and latufull title ^ matter^ condition or cattfi.y 
That is, upon fome former jult and lawfull title, &c. before thd 
judgements, llatutes, or recognizances. 

(5) SAall happen to be recov^edy - de^efled, taken or e*ui^ed,\ 
By the context of this law, the whole land, &c. had in exe-» 
cution, and the whole intercll of the land in execution mail 
be recovered, devefted, qr evided for the reafons and caufes there 
exprefled. 

Execution of a recognizance by elegit of lands, &c. of Thoma^ 
Camoys was had by two merchants ; and afterwards by a former 
fiatute the fame lands were out of the hands of the faid merchants 
delivered to the former conufee, whereupoli the two merchants de- 
fired to have execution of other lands of the faid Thoipas Camoys, 
et concediiur, 

A man maketh a leafe for yeares, rendring a rent, the leflbr 
oufieth the lefTre, and bindeth himfelf& in a llatute, the land is ex- 
tended, and delivered to the coaufee, the lefTec re-enters, this is na 
80 WIS itbolden evidion within this flatute : for it appeareth by the preamble, that 
Pafch' 12 EI. in (he conufee muft be cleerly without remedy, &c. but here the co-? 
vommuiu banco. ^^^^^ (ball tiave the rent referved, and the reverfion. 

(6) Before fucb timet as the faid tenants iy execution their «/- 
tutors or affignes^ &c.] Here are adminiftratbrs, and fo through 

the whole zSt underftood, becaufe they ate in equall mifchiefe. 
And likewife and for the fame reafon, albeit affignees be named in 
this branch, yet are they implyed throughout this a6l in branches 
necef&ry, where they are not named. 

The ailignee of parcell is not within this a^, as appeareth by 
that which hath been faid ; but if-there be feverall a^enees, and 
the land is evi6led from them all, they are within the letter and 
remedy of this a£k, becaufe the whole is evicted from them, and they 
mav have a re-extent for the whole debt^ according to tlie words 
and meaning of thb z6t. 

Which cafe in 46. lib. alT. becaufe it hath been often miftaken, 
and mif-applyed by many, we will truly put the fame. A. feifed 
of Blacke acre, and White acre in f^e, acknowledgeth a ftatute 
merchant to J. and infeoffeth B. of White acre, J. fueth execution 
of filack acre out of the polTeffion of A. the conufor, and of White 
acre out of the pofTeffion of B. A. conveyeth Blacke acre to C. in 
ht^ J. tenant by ftatute merchant afiigneth his. intereft to D. C. the 

^ _ affignee of A. fueth Tifcirefac* againil D. alfignce of J. and tendreth 

ie dett ferr* le?ie the mony that is behind. D. the defendai^ pleadeth to the writ, kt 

Blcipmenc. 

Nqtwichftanding by good conftniAion the conufor ihall have a fcire fac* upon tender o( the debt^ 

with flriifes and coftages; for the land was delivered in nature of a gage, though 17 £.3. 43. b. ao4 

|8 E. 3. II. feeme to the contrary, but io 11 £• 3. tit. fcire facias 109. & 47 £• 3. ii. a fcire 

facias was granted* %%!., y, i\Att fi*c* 101. the aJigDce of the cwifor ibaU have the fcire fac* 6 £• 

#•-53. acc\ 
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that C tenant of the freehold of White acre, whereof execution 
was alibfued of record, is not named in the writ, to whom this foi( 
was as well given, as to the plaintife, judgement of the writ, et nom 
aUacaiur; whereby it appeareth by the rule of the court, that any 
one feoffee, may have si/dre/ac*, and tender • the whole money to 
the tenant by ftatute merchant, or to his affignee. Another ex- 
ception was taken to the writ, for that every Jcire^ae^ ought to be 
warranted or grounded upon a record, and ihisjcire fac* is not 
grounded upon the record, but maintained upon a fuggeftion of ten- 
dring of the money, in which cafe he ought to have a <i;/wV^/ar',and 
not this writ of/cirt/ac*^ et non allocatur i whereby it appeareth, that 
partly upon a record, and partly u]>on a fuggeftion i;viO fcire facias 
^y^Z granted without fome fuggeftion) ihe/cirefac* upon this cer- 
tainty of the tender was maintainable* Laftly,it was excepted againft 
the writ, that it appeared to the court, that xht/ctrefcu* was brought 
by the affignee of Blacke acre, againfl the alfignee of tenant by ftatute 
merchant, fo as each of them, as well of the one part as of the other, 
plaintife and defendant, were ftrangers to the record, et non aJUcatur, 
for that it had been often feen, that this writ did lye as well between 
£lrangers, as privies, and the writ of 'oenirefa^ alfo to make the 
conuiee, &c. to account, &c. Then doth Belknap of connfell with 
the defendant put a cafe upon the ftatute of Gloc. cap. 3. It is 
given by ftatute (faith hee) that if the father alien th^ right of the 
mother, that the fon and heire of the mother (hall not be barred, 
if he hath not aflets by difcent, &c. and other lands may after 
defcend to him from his father, that the alienee of the father (hall 
have recovery againft him hy fcire facias : but if lands defcend to 
4iim afterwards from his father, and he alieneth the lands, which he 
recovered as heire 16 his mother, the alienee of the father (hall not 
have zfcirefac* againfl the alienee of the heire ; which opinion is 
grounded upon thefe words in the ftatute, Donques avera le tenant^ 
{id eft, the alienee of the father) recovery vers luy (id eft, the fon 
and heire of the mother) di lafeifinfon mere^ ^c. And therefore 
Belknap concludeth, that no fcirefac' lycth againft the alienee in 
that cafe, no more here. Where unto Thorp chiefe juftice an- 
fwereth, althoug|i it be fo in the cafe put by Belknap, it is given 
by the ftatute, 8cc. Wherefore (faith Thorp) will you receive the 
nony, or no ? Belknap, Yes, if he will tender the mifes and cof* 
tages. Kirton, The mifes and cofhiges (hall be taxed by the court. 
Thorp, They (hall not : for wee cannot know them : and after he 
tendred a demy marke for mifes and coftages, and the other faid 
they were not fufiicient, and the court held them fufficient. Thorp 
demanded, if he would receive the money, or no, for inifcs and 
coftages, as he tendred, otherwife we will (faith he) re-baile to 
the party his mony. And afterwards he received the fame, and 
the plaintife had execution. 

Thefe things are neceftary to be knowtie, for the better under- 
ftanding of this ftatute of 32 H. 8. 

( 7 ) S hall bofve fully and wholly levied or received the faid whole debt. ] 
Although the conufee have received the whole debt by execution upon 
the ftatnte merchant, ftatute ftaple, or recognisrance in the nature of 
a ftatute ftaple, yet cannot the conufor enter; for he muft hold the 
land untill he be fatisfied, not onely of his debt, but of his cofts, da- 
mages, labours, and expences : otherwife, it is in c^k of elegit, as hath 
been faid, for there aner the debt fatisfied, the conufor may enter: 
for tenant by elegit holdeth the land but untill the debt be fatisfied* 
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i68qL Sfat. de 32 H, 8. Cap- 28. 

(8) For which the /aid hnds 'Wire dekvend, &c.} Thefe fUOHi 
«re not to be caken literally but according to the meaning of tb6 
makers of thi^ law, and ever fnch conilrudtion is to be made, as the 
party grieved, and in equaU mifchiefe may be relieved : and there- 
fi)»e if a fcigniory coniiiUng of fealty and rent be delivered in 
execution, and after the rent become fecke by farplufage, and after 
i is evi£ied,he (hall have the remedy of this ftatute: bat if a villa ine 

be delivered in execation, and the viliaine purchafe land in fee» 
and the tenant by execution enter into the perqaifite of the viliaine. 
and after it is evi6ted> he (hall have no remedy by this (latute, the 
. catife is apparent. t 

(9) Then every fuch rea^vtrer^ obligee^ and reeognifee Jbedl etnd mof 
. ban^e a <writ of/are fac* out of the fame couru'\ If judgement and 
execution be awarded in the court of common pleas, and in a writ 
of error the judgement is affirmed in the kings bench, the tenant 
by execution may upon evidion have 2^/cirefac* out of the Icings 
bench; for it is the fame court in cquall mifchiefe to the party 
grieved. 



[ 681 1 An Expofition upon the latter Part of the Sta- 
tute of 32 H. 8. Cap. 28. concerning Dif- 
continuances, Sec. 

£l N D moreover, for certaine confiderations, be it ena£led» 
by authority aforefaid that no fine, feoffment, or other a6t 
or afts hereafter to be made, fuffred, ot done by the hufband 
onely, of any mannors lands, tenements, or hereditaments, being 
the inheritance or freehold of his wife, during the coverture 
hetweeen them, (hall in any wifc be, or make any difcontinuance 
thereof, or be prejudicial! or hurtful! to the faid wife, or to her 
heires, or to fuch as fliall have right, title, or inlereft to the 
fame, by the death of fuch wife or vvlves. But that the fame 
wife or her heires, and fuch other to whom fuch right (hall ap- 
pertaine, after her deceafe, fhall and may then lawfully enter 
into all ilich mannors, lands, tenements,. and hereditaments, ac* 
cording to their rigins and titles therein : any fuch fine, feofitnent, 
or other aft to the contrary notwithftandin^ : fines levied by the 
hulband and wife (whereunto the faid wife is party and privy) 
onely except. 

See Hb. 8. fol. 71, 72. &e, Grenelics cafe, Dicr, 4 & 5 Ph. & 
Mar. 162. 2 £1. 191. b. Hawtries cafe. 21 £1. 365.13. 
M:ch. A & s EI ^^ ^^'^^^ ^^^^ hereunto a notable and a leading cafe upon this 
in Kaltliiw. ' P^*"^ °^ ^^^ ^'^ vulgarly and commonly cited by the name of Beau- 
ir.ontscafe; the truth of which was, that Humfrey Fofter feafed in 
fee of the fite of the monafterie of Gracedieu int* aiia, gave them to 
John Bcr.umont cfquirc, and Eliz, his wife, and to the heires of their 
two bodies begotten, the remainder in fee to the faid Jo. Beau- 
mont, ^fi. 6 E. 6. John Beaumont levied a fine thereof, with 
proclamation come ceo. Sec, to king Ed. 6. his heires and fncceflburs : 
5 Lihll ^"^S ^'^* ^- ^^""^ regnifui 7. granted the faid fite &c. by hisjetters 

patents to Francis earlc of Huntingdon and his heires in fi^e farme; 

after^ 



L 



Concerning Difcontinuances, &c. 

afterwards John Beaamont died, after whofe death, and within five 
ytares Eliz. entred, inclaiming her eflate; the fee farme rent was 
behind: Henry earle of Huntingdon, fonne and heire of Francis, 
having the inheritance of Gracedieu &c. was called into th^ ex-' 
chequer for the arrerages of the faid fee farme, where all the faid 
cafe being difclofed in pleading, at the laft upon open argament, 
great deliberation and conference, five points were refolved and 
cdjudged: 

Firft, albeit the king is not named in the aft, yet he is bound by 
the aft, becaufe it is made to fupp^efle a wrong, and to give her &c. 
that right had a more fpeedy remedy, was. by entry, where by the 
common law, (he &c, was di^iven to a reall ad^ion, and every » dif- 
continuance worketh a wrong, and the king being Gods lieutenant 
• cannot doe wrong, and therefore that the entry of Eliz, vm$ 
lawful!, &c. 

Secondly albeit the words of this aft be [being the inheritance 
or freehold of the wife :] add in this cafe the lands were as wel 
the freehold and inheritance of the hufbiind as of the wife, yet for 
that it was a beneficiall law to fupprefle a wrong, and to give the 
party wronged a fpeedy remedy, and that it was in equall mifchief. 
It was adjudged to be withiii this ilatute : and this point hath been 
commonly cited in arguments in Weftminfter-hall, and at moots, 
&c. by the name of Beaumonts cafe. 

• Thirdly, that the fine with proclamations levied by the hufbantj 
only, was a barre by the ftatoie of 4 H. 7. becaufe the ifl'ue in taile 
muft claime as heire to both of then». 

Fourthly, that the Hate of the wife was changed to an eftate for 
life difpunifhable of wade^ for that the iflue in taile by the fine was 
diiabied to inherit; as if the donees had been divorced cau/a con- 
JanguinitatUf^c. whereby theilflie was difabled to inherit, ftie donees 
ihould have had but an eflate for life : but in that cafe tftey (hall 
be puniAabie for wafte, becaufe the eftate in taile was never perfeft, 
but defeafible by divorce ah initio. 

Fifthly, that when Elif. entred upon earle Henry into Gracedieu, 
&c. and defeated the fee farme during her eftate^ yet the earle 
having an eftate of inheritance remaining in him, the fee farme 
rent, which was rcferved prefently by the kings prerogative, was 
leviable upon his other lands during the eftate of Elifabeth ; for 
now upon the matter it is as much in the kings cafe, as if Elifabeth, 
being in feifon of her eftate, the king had granted the inheritance 
after her eftate ended to the earle and his hcircs, refcrving the rent 
prefently : bnt qaeen EHfabeth, being; acquainted with the equity 
of the cafe, was pleafed by letters patents under the great feale, 
which we have feen, to exonerate earle Henry of the arrerages, 
and of jhe fee farme it felfe, during the continuance of the eftate of 
the faid Elif. that had evifted the land from him : which cafe we 
have reported the more at large, for that in the coUeftions of my 
lord Dyer, written with his own hand, which we have feej:j, reporteih 
this cafe, and maketh a queftion in thefe words : filentre lafenu/oit 
fongeahlipcr leftatuSe,eo que U roy neft ly per leftatute^ which wis juftly 
omitted out of the print, for that the judgement, as is aforefaid, was 
given again ft that private opinion. And it hath been very 
many times iince adjudged in the exchequer, in pleading for the 
difcharge of the debts of Henry earle of Huntingdon, that the 
^ntry of the faid Elif. was lawfully divers whereof we have feen. 

An 
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•vi.ii. ii.fo, 

72. a. Magd. 
Colledge cafe. 
PI. com. 246. 
Seignior Berk* 
lyes c^fc acc\ 
•13E.4. ».IIIi. 
1. fol. 44^ Altc* 
Woods cafe ace* 
* Juft. Dalyfon 
an. 5 El. Dyer, 
18 El. 351. ace'. 
Dier j6 EI. 36X. 
fimil. lib. 9. fol. 
139. Beaumonti 
cafe. 

5 H. 7. 3a. by 
Brian; 

[68*] 

Lib. 9. fol 13 j. 
ubi fupra. 

7 H. 4. t6. nir. 
9. fol. 139. ubi 
fup. 



Othcrwife it is 
in the cafe of a 
common perfon, 
for he (hall be 
exonerated of 
the rent during 
the ftate evided, 
becaufe the rent 
was referved out 
of the whole 
eftate. 
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An Expofition upon the Statute of 32 H, 8. 
cap. 38. concerning what Marriages be 
lawfull, and what not. 



grees trutffet 
dowfi'mtbt 
JUi.of%sU. 
S. cap* %%. 
0nd 28 tf. 



CEE the firft part of the Inftitutcs, feS. 380. fol. 235. a. Par-. 
Tons cafe upon this ad of 32 H. 8. 

For the better underftanding whereof, aiid of this ftatute, the 
Leviticall degrees are neceflary to be fet doyrne in certaine. 

It is to be underftood. that by the 18 chapter of Leviticus, not 
onely degrees of kinred and confanguinity, but degrees of affinity 
and alliance doe let matrimonie, which may beH be illoilrated and 
exprefled in this manner : 



r Of the Mans part. I 



Degrees of Kinred and Cou- 
fanguinity prohibited. 



Degrefet of Affinity or Alliance 
prohibited. 




The daughter of his fon, 
or daughter. 



The daughter of his wives 
fon, or daughter. 



Of the Womans part. 



Her fathets 
brother. 



H 



Her fa. 
ther. 







Her mothers 
brother. 



Her aunts _. 
hufband 



Her mothers 
hufband. 



Her bro- 
ther. 



A wonun may 
not mar/y 



Her fillers 
huiband. 



A wcman may 
not ttarry 



Her huibands 
brother. 



Her fon. 



Her daughters 
hufband. 



The fon of her foo, 
* or daughter. 



The fon of her huibands 
foo, or daughter. 



Thrfe 



Stat, dc 32. H. 8- Cap. 38. Of Marriages. $83^ 



Thefc be the Leviticall degrees, which extend as well to the 
voman as to the man. And herein note, that albeit the marriage 
of the nephew cum amita et matertera is forbidden by the faid 
18 chapter of Leviticus, and by exprefTe words the marriage of the 
uncle with the niece is not thereby prohibited, yet is the fame 
prohibited, quia eandem hahent raticnem fropinquitaiis cum eis qui 
nominatim probibentw, etjic d^fimilibus, 

^y the preamble of this llatute it appeareth, '* That by other 
'* prohibitions then Gods law admitted for their lucre by that 
*• court invented, the difpenfation whereof they always referved 
** to themfelves (where there are cxprcfled thefe examples:) 
** Firil, ^8 in kinred and affinity between * coulins gefmans, and 
•* fo to the fourth degree. Secondly, ^ camall knowledge of any 
*« of the fame kin or affinity before m fuch outward degrees.'* 
Bat now by this a£l all perfbns are declared to be lawful] to 
contract matrimony, that be not prohibited by Gods law to 
marry, and that no refervation or prohibition (God) law exr 
cepted) (hall trouble or impeach any marriaee without the 
Leviticall degrees. So as without queflion, the ion of the father, 
by another wife, and the daughter of the mother, by another 
hufband, and ^ converjo^ may marry. And now at this day men 
need not to be at that charge and fuit that Roger Donington was, 
who for that he had committed fornication before marriage, with 
one that was of kin to his wife in the fourth degree, was driven to 
fue for a ligitimation of his marriage. 

See the flatute of i and 2 Phil, and Mar. cap. 8. a divorce /r^//^r 
impedimentum publico boneftatis etjufiiti^. 

Neither after this flatute can the hufband be afraid to lofe his 
wife, or the wife her hufband, nor the heire of them to be baflarded, 
for that the hufband before marriage had been godfather either 
at baptifme, or confirmation to the coufin of his wife, or that fhe 
had been godmother before the marriage to the coufin of her hiifl 
band, for the divorces caufa * eompaternitatis itcwnmaurnitatis (which 
in the zfi of 1 and 2 Phil, and Mar. is called cognatio fpirituaUs) 
fire by this aQ taken away ; and the divorce cau/a profeffioHu alio, 
and fo is the devor^e caufa cognationis Ugalis, that is to (siy^jure 
adoptioniSi et Jic dijimilibus. 

Alice de Stircheiey took to hufband William de Chaddeworth, 
and after, at her fuir, was divorced from him, and the caufe of 
the divorce is exprefTed in the record. Et fuit caufa divortii eh 
quod didi^ lVilli$lmus dc Cbaddenjuortb carnaliter cognwerat quandam 
jiliam di^a ^lici^ Stircheiey ^ anteouam ipfam deffonfavit^ 

By the Leviticall degrees it is prohibited, that a man fhall not 
uncover the nakednefTe of his wife, and of her daughter, and fo it 
|s of the reft of the degrees there prohibited. 

By this a6l of 32 H. 8. the divorce caufa practmtraSus was taken 
away, whera' the marriage was confummate by camall copulation, 
^c. but that is repealed, and the divorce allowed by the ftatute of 
2 £. ^. cap. 23, and 1 £1. cap^. i. 

s The refidue of- the a^ of 32 H. 8. was repealed by i and 2 
Phil, and Mar. cap. 8. and revived i JEIif. cap. |. 

But our chiefe kime and endeavour being to fet downe in all 
the parts of the InfHtutcs, how the law at this day flandeth, not- 
withflanding the change and alteration of many flatqtes, and the 
repeales of divers, and after repeales of thofe repeales, and the re« 
yiving of (tatatcs i^epealed^ ^u and having mentioned the divorce 
" • *' ^aufa, 
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1 1 H. 4. 76. 
b24H. 8. bft. 
ftard Br. 44. 
Vid. 28 H. 8« 
cap. 7. Pafcli. 
30 £. I. coram 
rcgc, Chad- 
worths cafe ia 
the I part In« 
ftit. ubi fupia. 



Vid.ConcTria. 
feir. 24. cap. 2. 
de reform. Bra4L 
li. 4. 2<)8. b. 
an, 39 E. 3. 
fol. 31, 32. in 
Sffife. Vid. 
10 E. 3.34,35. 
*Braa. ubifup. 
I & 2 Phil. U 
M..C4.8. 
47 E. 3. fol. 27. 
21 H. 7. 
Pafch. 32 E. I. 
coram rege, rot. 
83. Noct. 



Levit cap. 18. 
vcr. 17. 



Lib. 4. fol. 29. a. 
Charles Bun- 
tings cafet lib. 6. 
fol. 66. Bradofiy 
nb.4.fol.298.ft. 
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caufa profejjionisy it (hall be necelTary in this place to declare what 
the law is at this day concerning the marriage of eccleiiailicaU 
perfons. And to that end we will report a cafe rifolved, which 
concerneth not onely the point in quellion, but another matter of 
great confequence, which, becaufe the rule and dilcufling of both 
points ftand in efFeft upon the (ame ground of reafon, we will re- 
late the whole cafe : 

At the feffion of parliament hojden amo 4 regis Jacohi^XL^cm a 
branch of an aft made at the firft feffion in the firft yeare of hi* 
roajedies reigne, for continbance and reviving of divers ftatutes, it 
was enaded, That an aft made in the firft yeare of queen Mary, 
flat. 2. cap. 2. entitulcd. An aft for the repeale of certaine ftatutes 
made in the time of king Edw. 6. ftiould ftand repealed and void, 
two doubts were moved : the firft concerning the biihops, the 
r 685 J fecond touching the lawfulnefle of ecclefiafticall perfons marriages ; 
the firft was divided into two queftions : the one. Whether any 
biihop, made efpcciilly lince the firft day of that firfi feffion of par- 
liament, were lawfull or no; the other. Whether the proceedings 
in the biihops, or other eccleftafticall courts, being made under 
the name, ftile and feale of the biftiops, were warranted by law. 
And the reafon and caufe of thefe two doubts was this : By the ' 
ftatuteof ^z»w 1 Ed. 6. cap. 2. it was enafted. That biftiops ihould 
not be elcftive, as before that time they had been, but donative by 
the kings letters patents. Secondly, by the faid aft it is provided, 
'That all funimons, citations, and procefte in ecclefiafticall courts 
fhould be made in^the name and ftile of the king, and that their 
prpccfte fhould be fealed with a feale of the kings armes, &c. 
And it was ftrongly urged and enforced, that this aft -of 1 Ed. 6. 
^ was now in force, and confequently, all biftiops made (at the leaft 
"^ fince it became; of force) by eleftion, &c.>^and not by donation^ 
according to the faid aft of i Edtv. 6. are unlawfull, and all their 
/procefTe, proceedings, being in their owne names, ftiles and feales 
(where by the faid ad they ought to have been in the kings name, 
and under the kings feale) were all unlawfull, and void. And to 
prove, that the faid aft of anno i Edw. 6, was now in force, they 
alledged, that this aft of 1 Edw. 6. was repealed by the faid aft of 
1 Mar. above mentioned, which aft of repeale, being repealed by 
the faid briinch of primo regis Jacobin confequently the faid aft of 
1 Edw. 6. was thereby revived : for when an aft of repeal is rc- 
p( rled, the firft aft that was repealed is revived, remoto impediments 
nvi'vi/cit ftatutum, and herewith agreeth the booke cafe in 1 5 Ed. 3. 
tit' petition, placit' 2. And this is true, and cannot be denied- 

Thc king having underftanding hereof, and being informed of 
the ponfequents thereof, being matters tending not onely tp 
the infinite prejudice of his fubjefts in cafes of great importance 
(efpccially, if any diocefle had no lawfull biftiop or ordinary) bat 
to the fcandall and impeachment of his majefties juftice not oneiy 
in thofe proceedings, but alfo in adminiftration of juftice in - 
certaine cafes in his courts of common law at Weftminfter, com- 
manded his two chiefe juftices to coniider of the faid objeftions, 
and to informe him of the true ftate thereof, that cither the fcmple 
conceived might be cleared and fatisfied, or the inconvenience (if 
any were) timely provided for and prevented; who upon diligent 
confederation had of the faid objeftion, agreed the law to be (as 
the faid cafe was put) as it had been Uken. fiut upon further 

fearch 
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fearch and confideration had, other manifeft and diredl matters 
Were found to fatisfie and cleare the faiJ fcruple and queftion, 
which afterwards was agreed and refolved accordingly by the 
chiefe baron and other judges then attending in the upper 
houfe of parliament. For the underftanding whereof it is to be 
obfervcd, that the faid aft of i Edw. 6. was repealed by three 
fevcrall'afts of parliament, viz. by the faid ftatute cf anno i Mar, 
in the whole, 2. By the aft of 1 and 2 Phil, and Mar. cap. 8. by. 
fufficient words, as concerning the name, flile, and fcale of their 
proceflc, &c. And laftly, by the ftatute of i Elif. cap. i. the 
whole aft of i Edw. 6. is alfo repealed : for leges pofteriores pridres 
<ontranas ahrogant. And as a man that is ftrongly bounden with 
three cords or ligaments, albeit one or two of them be untied 
or cut afander, remaines bound, notwithftanding by and with the 
fecond or third, whith remaine firme and untouched ; fo a ftatute 
repealed by force of three feverall afts remaines repealed, fo long 
as any of them remaine in force, albeit one or two of them be 
made void: and therefore although the aft of i Mar. be repealed 
by I regis Jacobh yet the other two afts remaining in force, the 
aft of anno prima £. 6. remaine repealed. 

Firft therefore, as to the name, ftile, and fcale, &c. in eccle- i, 
fiafticall courts, it is enafted by i and 2 Phil, and Mar. cap. 8. in 
thefe words : 

" And the ecclcfiafticall jurifdiftion of the archbiOiops, biftiops, 
'' and ordinaries to be in the fame ftate for proceiTe of futes, 
•' ^punifhment of crimes, and execution of cenfures of the church, ^ 
" with knowledge of caufes belonging to the fame, and as large 
** in thofe points as the feid jurifdiftion was in anno 20 Hen. 8.*' 

By which daufe, if the aft of repeale of i Mar. (now repealed). [ 686 J 
had never been made, the aft of i Ed. 6. as to the name, ftile, and 
feale in cccleiiafticall proceedings had been repealed by this latter 
aft of I and 2 Phil, and Mar, 

But it was objefted, that the faid aft of i and 2 Phil, and Mar. 1. 
(which is the fecond cord or ligament) is repealed by the aft of * 

I Elif. cap. I. To this it was anfwered and refolved, that this 
fecond cord or ligament remains in force : for true it is, that the 
aft of I Elif repeales the jift of i and 2 Piiil. and Mar. ficundum. 
fuid, but not Jimpliciter \ for the aft of 1 Elif. doth repeale every 
branch and article of i and 2 Phil, and Mar. oihcr then 'for fuch 
branches as therein be excepted. An.' afteivards, by another 
branch of the faid aft of 1 Elif. it is enadcd. That all other lawes 
and ftaiutes repealed, and made void by the faid aft of 1 and 2 
Phil, and Mar. and not in that aft fpvcial'y mcnuaned and re« 
vivcd, ftiould ftand, remaine, and be repealed and void, as the 
fame were before the making. of that ad. But tl.e a^l of 1 Ed. 6. 
(as it hath been often* fiid) is fufHcicntly r pealed by the aft of 

1 and 2 Phil, and Mar. as to tl^e nanae, ftilc, and feale, &c. 
and the aft of i Ed. 6. is not fpeciall/ mtntioued and revived by 
the aft of I Elif. fo the fame remaine rcpjalcd by the aft of 1 and 

2 Phil, and Mar. 

The third aft which clearly repeales and adnulls the aft of 1 E. 3. 
6. as well for the making and conftituiing of bifhops, as for the 
name, ftile, and fealaof proce-Te, is the ad of i Elif. cip. i, for 
that aft doth revive the aft of 25 H. 8. cap. 20. and further 
cnafteth, th::t the fame Ihall (land in full force and t?i^^ to al{ 

.. H ' intents. 



686 Stat, de 34 H. 8. Cap. 38/ Of Marrkge*. 

intents, condraflions^ and purpofes. By which afl of 2$ H. §& 
it is enadled as foIlo^veth : 

*' And that at every avoidance of any archbiihoprick, or biihop* 
'* rick» the king, his heires and fucceflbrs lAay grant to the priq^ 
*' and convent, or to the dean and chapter a hCence nnder the 
*« great feale, as of old time hath been accuftomed to proceed to an 
•* eledHon of an archbifhop or biftiop, with a letter miffive, con- 
**. talning the name of the perfon which they (hall eled and choofe, 
*' ^c.^' And according to this ftarnte revived by akno i Elif. all 
archbifhops and bilhops at this day be made, and if they were made 
according to the a6l of i £. 6. they were unlawful!. 

And farther it is enafted by the faid aft of z$ H. 8. " That. 
" every perfon chofen, elefted, inverted, and confecrated arch- 
*' bifliop or biHiop, according to the forme and ciFe^ of this 
** adl, &c. ihall doe and execute in every thing and things 
« touching the fame, as any archbifhop or bifhop of this realme> 
*' let, might at any time heretofore doe.** 

Which Tatter branch doth extend to all procefie and proceedings 
in eccleiiailicall courts, and that the fame fhall be in fuch fort, 
as the fame were before the zSt of 25 H. ^. and before that 
a£l, the name, flile, and feale of their procefle, &c. were as now 
they be. 

And the faid a£i of i Elif. reviving the ad of 25 Hen. 8. doth 
impliedly repeale the a6t of 1 Ed. 6. which had repealed 25 H. 8* 
in both the faid points : for, as by repealing of a repeale, the hxHt 
a& is revived ; \o by reviving of an adt repealed the zJBi of repeale 
is made of no force. ■* 

As to the fecond point, concerning the marriage of cede- 
fiafticall perfonf, it is to be obferved, that the intention of the a£l of 
repeale of anno i regis Jacobin was to repeale the ftatutes of 2 Ed. 6» 
cap. 2. and 5 E. 6. cap. 1 2. concerning the marriage of ecclefiafticall 
perfons, by which (lat. of 5 E. 6. it is enabled, ** That the ma- 
** trimony of all and every pried, and other eccleiiailicall peribo, 
" ihall be adjudged, deemed, and taken, for juft, true, and lawfull 
** matrimony, to all intents, conilrudions, and purpofes, and that 
•* all children borne in any fuch matrimony (hall be deemed, and 
<* judged to all intents and purpofes to be borne in lawfull ma- 
•' trimony, and legitimate, and hereditable to lands, tenextaents^ 
** and hereditaments, and that there ihall be tenant by the cur- 
" tefie, and tenant in dower, &c." But the a£t of 1 Mar. repeal- 
ing the iaid ilatutes of i £. 6. concerning biihops, as of 2 £. 6. 
cap. 21. and of 5 E. 6. concerning marriages of eccleiiailicall 
perfons, and the ilatute of x regii Jacohi repealing generally the 
ilatute of I Mar. it foiloweth, that if no other, ilatute liad repealed 
- the faid ad of i E. 6. concerning biihops, but the faid ad of i 

L "1 J Mar. then all the faid three ilatutes, and 5 £. 6. had remained in 
force, when the adl of i Mar. was repealed ; but other a6ts 
repealing 1 Edw. 6. as before hath appeared, and no other ad re- 
pealing the ads of 2 and 5. £. 6. conceming marriages, it foI« 
loweth, that by the repeale of the faid ad of i Mar. the ads of 
2 and 5 £. 6. are of force, and that of i E. 6. remaine repealed^ 
and is not for the caufes aboveiaid revived by the ftatate of t 
regis Jacohi* 

And it is to be obferved, that it appeareth in our bookes, that if 
a deacon or fecular priell had uksn wife, the marriage was not 

void. 
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^id, bat voidable, eaufa profiffionist and if either party had died 

before divorce, their ifTue had been legitimate, and Ihould have 

inherited, for that deacons and priefts within England were not 

votaries, that is, had not vowed chaility. But if a monk or a non See the ftat of 

had married before the ftatatcs of 3a H. 8. cap. 38. and of 2 £. 6. 3« H. 8. cap. ^ 

cap. 21. and this a& of 5 £.6. the iparriage had been (as \t was 

then holden) meerly void, for that they ^ had taken a vow of 

chaftity, as it appeareth by our bookes in 5 £. 2. tit' non habiUt' 

26 19 H. 7* tit' bafburd' 33. 21 H. 7. 39. b. for avoiding 

of whichvfcrople, the faid a&s of 32 H. 8. 2 £. 6. and 5 E. 6. were 

made. 

There be alfo other divorces which declare the marriage to be Gen. %. ver. 14^ 
void, as a divorce caufa * frigiditatis^ where the party hath pir» Mat. 19. 5. 
pituam impotentiam generaiionis, ^c. And ^ caufa metuitji'ut duritia^ EjAcC 5. 31. • 
alfo « caufa impubtrtatii : thefc marriages are faid to be prohibited ic.^a J'lo! 
by Gods law, otherwise the ilatute of 32 H. 8. would extend anto 7, g. 
them. • Dyer z EUf. 

118. b. lib. 5. 
fol. 98. Borict caie. ^ x i H. 4. 14. rot. pari. 17 H. 6. no. 15. liabd Lady BoUert cafe. * 39 E» 
3« ja* 33- 



An Expofition upon the Statute of 2 E. 6. C ^*' 1 

Cap. 8. Of Offices, 

'VLTHERE many and divers perlbns holding, or that have 
holden lands, tenements, or hereditaments, ibme for 
terme of yeares, and feme by copy of court roll, have been ex« 
pulfed, arxl put out of their termes and holds, by reafon of inqui- 
iitions,or offices founden before efchetours, commiilioners, and 
other, containing tenures of the king in capite, intitling the king 
to the wardihip or cuftody of fuch lands or tenements; and 
fometime intitling the king to the fame, upon attainders of 
treafon, felony, or otherwife, by reaibn that fuch leafes for terme 
of yeares, or intereft by copie of court roll ( i ) of fuch perfons,have 
not been found in fuch inquifitions or offices: after which ex* 
pulAon or putting out, the faid perfons have been without re- 
medy, for the obtaining of the faid fermes, and holds, during the 
kings pofleffion therein, and can have no traverfe, monftrance^e 
droit, nor other remedy for the fame, becaufe their faid intereft 
is but a chattel! in the law, or cuftomary hold, and no eftate 
of freehold. And alfo, where any perfon or perfons hadi an/ 
rent, common, office, fee, or other profit apprender of any 
eftate of freehold, or for yeares, or otherwife out of fuch lands or 
tenements, fpecified in luch offices or inquifitions, the faid rent^ 
common, office, fee, or profit apprender, riot found in the fame 
office or offices, fuch perfons are in like manner without remed/ 
to obtaine, or have the faid rent^ common^ office^ fee) or profic 

apprender 
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ftpprender by any traverle, or other fpccdy meane, witfaotit 
great and cxcefTc diarges, during the kings intereft therein) by 
&>rce of fuch inquiiition or office. 

Where and in what cafes before the ftatotss of 34 E. 3. cap. <i4i 
and 36 Ed. 3. capv 13 and 8 H. 6, capi 19. the party grieved by 
any office might nave bad his traviffir, or monftrami de droit by the 
common law, and where he was driven to his petition, and howi 
and in what manner, and in what cafes the fubje^ was relieved by 
thofe ftatutes. And where before this flatnte of 2 £• 6. ^e party 
^**** 4- ^?|- 54» was put to his petition, you may rtade in lib. 4. fol. 54, 55. Ac* 

vcrt 55. StiuS"''^'^ ^' 3' 55* ^^"^^ ^^^ ^"^ °^ ^^^. ^*^®' adding thereunto, that Mich. 

prcrog. 54.^ 35Elif.it was refolved* in the court of wards by the two r 

, chiefe juflices, in the cafe of the countefle of Rutland, upon con* 
^deration had of the faid a6b of 34 £. 3. 36 E. 3. & 8 H. 6. that he 
in the remainder expcdant upon an eftate uile or freehold, or that 
hath a drie reverfion expe^ant upon any eilate of freeholdi without 
any reht or profit, but onely fealty, fhall not traverfe a falfe o£cei 
finding the dying feifed of fuch a remainder or reverfion : for thefe 
ftatutes give a traverfe, when the lands are feifed by the king, 
and the party oufled thereof: and the feifin of tenant for life is the 
feifin of him in remainder or reverfion^ And the judgement 
cannot be given, quod manus domni regis amvueaniur. See Stamfi 
prcrog. 13. he in the reverfion may fue livery, &c. Dyer, 14 
Elif. 319. Stamf. prerog. 62. a. b. 

S« 37. aff.p. 1 1. ( I ) Uafesfor Ur$Mi of years, or intereft hy copse efcmrt rdU ^c] Up- 
viji * \ ^"^ '^^^^ words it hath been doubted, whether a tenant by flatutc mer* 
L ^^9 J chant, by flatute fhiple, by elegit, or executors that have intereft in 
lands by dcvife for payment of debts, and the like were within this 
law, becaufe they are not lefTees for yeares; but the common 
opinion is, that thefe interefts are within the purview of this adt: 
ibr i:hat they are not onely within the fame miichiefe, being without 
remedy, but within the expreffe reafon of this liw, v/«. becaufe 
their faid intereft is but a chattell reall, and all the abovefkid inte- 
refts are but chattels realls, et ratio Ugu eft anima legis, >Lex Am^« 
cialis rei con/mili remedium pr^ftat, ^acunque intra rationtm Ugi$ 
imveniuntur^ intra ipftun legem ejje judicantur. 

VM ' 7- ". 29 //. 8. ///. Trovers d* office 50. A termor could not traverfe 

Yid. 9H. 6. II. ^^ Q^^g jjy ^jj^ common law, but if it were found in the office, he 
might have a monftrans de droits and £b of others that had but chat- 
tels real Is, 13 £. 4. 8. 

But nota, though there be a double matter of record to entitle the 
king to a chattell perfonall, as an attainder, and an office, that the 
perlon attainted was pofTcired of a horfe, the office may be traverfcd, 
34 H. 6. 51. 4 E. 4. 24. 47 E. 3. 26. 13 E. 4. 8. I H. 7. fbl. be* 
caufe chattels perfonall are bona peritura, and cannot abide the 
delay of a petition. Vid. W. i . cap. 4. that goods wrecked bfe in 
iafety, and kept by the view of the ftierifes, &c. and yet fuch as be 
bonaperitura the iberife, &c. may fell them within the yeare. 

fiy the words of the writ o(diem claufit extremumy mandamus^ ^r. 
the efcheatour might, according to the common law, feifc, &c« 
before office:, but by the flatute of LincolnCi anno 29^. 1. deE/chea- 
ioribus, Vet^ Mag, Chart, 108. 'and by Artic^ Juper Chart, anno 
a8 £. 1. cap. 19. the efcheatour, &c. cannot felfe before office, and 

. yet 
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yet the words of the writs keep their old fbrme. Here it appear- 
cthy that the king is intitled by office. 

For remedy whereof, be it enaftcd by authority of this pre; ^^^^H ^J? 
fent parliament, that where any fuch office or inquifition ts or b^claUUw. 
(hail be founden (a), omitting fuch titles, interefts, Or matters, 
as aibrelaid, that in all fuch cafes, every leflee, tenant for terme 
of yeares, or copiholder, and every fuch perfon or peribns that 
have, or fhall have any intereft to any /rent, common, or profit 
apprender, for terme of yeares, life, or otherwife, out of any of 
the lands, tenements, or hereditaments contained in fuch office 
or inquifition, where the king, his heires or fucceflbrs is, or 
(hall be entituled, as is aforeiaid, to any fuch lai>ds,. tenements, 
or hereditaments, ihall have, hold, enjoy, and perceive all and 
every.their leafes and interefts for terme of yeares, or by copie 
<^ court roll, rents, commons, offices, fees, and profit appren- 
der, in fuch manner, forme, ftate, and condition, as diey and 
every of them ihould, or mi^ht have done, in cafe diere had 
been no fuch office or inquilition found, and as they fhould or 
lawfully might, or ought to have done, in cafe fuch leafe, inte- 
reft by copie of court roll, rent, common, office, fi^e; or profit 
apprender, had been founden in fuch office or inquifition : any 
law, cuftome, or uiage to the contrary heretofore ufed in fucn 
caibs, in any wife notwithftanding. And alfo, where it is or 
fhall be founden for the king, his heires or fucceflbrs, that the 
heire or heires of his tenant or tenant is, or (ball be within ; 

age, where in deed fuch hetre or heires is, or ihall be at the 
fame time of full age, or of a more or greater age, then is, or 
ihall be contained within fuch office. 

(2) fFhiTi awffiuh offia or inquifition is, or fiaU hi founds frc] This 
hath reference to the preamble, and extendeth not onely to offices 
in^ cafe df warddiip by tenure in ca^te, but to offices upon at- 
uinders of treafon, felony, or otherwife. Wherein the generality 
of thefe words [or otherwife] are to be obferved. 

Be it further enaded by the authority aforeiaid, that in every [ 690 ] 
fuch cafe, fuch heire and heires, ihall and may at his or their Thei. branchy 
venr full age, or after, profecute a writ of atato probanda (3}, 
ano fue his or their liverie, or oufltr U mainey as his or their 
cafes ihall ly:e, and have the pronts of his or their lands, tene« 
ments, or hereditaments, firom the time of his or their very full 
age : any fuch untrue office or inquifition, or any law or cuf- 
tome to the contrary in any wife notwithftanding. Alfo where 
one perfon or moe is or ihall be founden heire to the kin^s te^ 
naht by office or inquifition (4), where any other perfon is, or 
iball be heire i or if one peHbn or moe be or ihall be founden 
. heire hy office, or inquifition in one county, and another perfon 
or perfons is or ihall be founden heire to the fame peifon in 
another county, or if any perfon be, or ihal}.be untruly founden 
lunatick, ideot, or dead. 
II. Inst, 3 Y See 
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Sec 5 E. 4. 3. Stamf. prer. 6i% b. 21 R. 2. livery 4. 1 3 H. 4. 6, 7- 
Caleftcns cafe, i H. 7. 3. 14. Sc 28. Bro. tit. Office Je^ant Ef" 
cheater 27. 40. & ibid. 50. Br. tit'. Tra'vers de office j^j. Kelwey, 7H. 
8. fol. 177. 

(3) Or after fw a writ ef mtmtt ff^handa^ &&] Or a com- 
mifion Iq the nature of an detate probemdat F.N.B. 257. c. d. r« 
Regidr. 294^ 295, 296. 

See a notable prefident of an ^etmte prokmdof together with the 
reafons of the jurors. . Suffl Idtll' 25 S. i« rot* 14. CMram rege, 
Benedid de Blakenhams cafe* 

See Rot. Pari. 40 £. 3. nu. 14, 15. where theheire Is found of 
full age, where in truth he is within age. 

(4) Al/o nubere one perfin or more is^ or fljcdlhe found heire to th€ 
kings tenant iy office or inquiftiony &c.] This adt is general!, and 

• 30 afl*. *8. cxtendeth as well to offices found virtute officii (whereof there wis 
Kdway, 10 H. ♦ no interpleader by the common law, becaufe a generall livery 
8. fol. 198. b. pould not be fued thereupon : but fpeciall liveries (now and long 

b^ 2]? h!T fo?.* ^*'**^* ^ "^^^ "**5^ ^® ^"^^ "P^*^ ^"^^ *" ®^^^ found virtute officii) 

^'5. ' * ' as to offices fbuml yirtute brew out commjjioms, 

Vid. 32 H. 8. The reafon wherefore no generall livery oould be fued at the 

cap. 46 fonthe Common law upon an office found wrtute officii, was» ^uia *vigiiaM^ 

court pf wards, tihus, non dormientibus jura fub^eniunt. And the office, whereupon 

^•^•^' *3^' livery is to be granted to the heire, is to be upon au office to be 

16 E 4*3. UvcHc ^ound by writ or commiffion at the fuit of the heire, and the cf- 

30. 32 E. 3. tra- cheator may retome an office virtute officii into the court. 

vera 38. 32. air. 

2.8. 50. aiT. 2. See the jnrifdidioo of coura, cap. thecooitof war^s. 

The 3. branch. Bc it enacted by the authoritv aforefaid, that every perfort 
and perfons grieved, or to be grieved by any fuch office or in- 
quifition, ihall and may have his or their traverfe to the fame, 
immediately, or after, at his or their pleafure, and proceed to 
tryall therein, and have like remedie and advantage, as in other 
cafes of traverfe upon untrue inquifitionS or offices founden: 
any law, ufage, or cuftome to the contrail in any wife not- 
withftanding. 

See the ftatute of Marlbridge, ca. 16. and the expofition there- 
upon. 2£. 4.13. 5£. 4.3,4. F.N.B. 262. 12 E. 4. 1 8. 2H.6. 5. 
^ 8 Hen. 7. 118. 11 H. 7. 3. Fide Dyer c Mar. 161, 162. lib. 7. 

45. in Kennes cafe, this adt doth not taRe away any incidents in 
law: for if one heire traverfe the office of another, he firft muil^ 
have an office found for himfelFe, as there it is refolved. Fid. 36 E. 
3. tit, Traveri 44. 12 H. 6. travcrs 45. 5 E. 4. 4. i H. 7. 14. 29 
air. 13. 43 aff. p. 20. 32 H. 6. travers 39. 16 £. 4. 4. F.N.B. 262. 
Stamf. prer. 58. Kennes cafe, ubifupra, the caufe of this word 
[immediately] to make it cleare that before was vtxata qu^ftio, 
io as by this an interpleader, as the cafe ihall require, (hall be im- 
mediatly. 

t 691 ] And' where it is or fhall be hereafter untruly founden by of- 

Thc 4. branch. ' fice or inquiiition, that any perfon or perfons attainted, or that 
fliall be attainted of treafon, felonie, or premunire, is or fhall 
be feifed of any lands, tenements, ©r hereditaments, at any 
time of fuch treafon, felonie, or ofFencc committed or donp, or 
any time after, whcrevmto any other perfon or perfons hath, or 

Ihall 
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Ihall have any juft tide or intereft of any eftate of freehold, 
that then in every fuch cafe, every perfbn and perfons grieved 
thereby, ihall have his or their travofe, or monftrans de droit to 
the fame (i) without being driven to any petition of right: 
and like remedy and reftitution upon his or their title, found 
^'i* judged for him or them therein, as hath been accuftomed 
and uied in other cafes of traverfe, although the kings majeftie, 
his heires or fucceflbrs be, or ihall be, in fuch cafe intitJed to 
any fuch lands, tenements, or hereditaments, by double matter 
of record : any law, cuftome, or uiage to die contrary in any 
wife notwithftanding. 

Lib. /L. fol. 57. b. the reafon is notably exprefied» wherefore ift 
thefe caics at the common law the party grieved was put to his 



petidon. See 49 Ed. 3. 1 1. 13 H. 4. 7. 10 H. 6. 15. 4 E. 4. 25. 
21 E. 4. 2, 3, 4 H. 7. fol. 7. 'Stamt. prer. 72, 73. i E. 5. 8. PI. 
com. 486. Rot. psirl. 1 1 H. 6. no. 29. John Earle of Somerfets 



cafe^ Br. travnsde offia 51. Vid^ 43. afl". p. 28. 33 H. 8. petidon 
Br. 35. 

(5) ^haU banfibis or tbiir traverfe^ or monftrans do droit to tbt 
Jami» &€.] Note» that the traverfe and monftrmu do droit are he«e 

dif-jan£dve]y divided, and by the ninth branch of this a^> the party 
that (hall traverfe, maft foe out one writ or feverall writs fkfciro 
facias^ as the cafe ihall require, and that there ihall be two writs of 
fearch granted upon every traverfe, that (hall be purfued by vertae 
or meanes of this ad. But nota^ that provifo extends onely to Stamf. prer. 70^ 
traverfes, and not to any monftrans de droit to be purfoed by force 7<* fi<>ule. 
of this a6t, either for the fuiog out of writs oi/ciro feuias, or that 
therein writs of fearch (hall be granted, becaufe die monftrans de 
droit doth confeiFe and avoid the tide of the king, and the traverfe 
denieth it, 14 E. 4, i, 7. 

And further be it enaded by the audioritie aforelaid, that The 5. branch, 
where anv inquiftdon or office is or (hall be founden (6) by 
thefe woros, or the like, ^od de quoy vol de quihtu {n) tene^ 
menta pradi£la tenentur^juraf pradiGt* ignorant: ov elfe fo^n- 
den holden of the kine^ per quajervitia ignorant^ or fuch like^ 
that in fuch cafe, fuch tenure (o uncertainl/ founden, de qm^ 
vel de quibus tenementa pradiSfa tenentur^ ignorant^ {hall not be 
taken for any immediate tenure of the king ; nor fuch tenure 
fo founden of the king, per qua Jirvitia ignoranty fliall not be 
taken any tenure in capites but in fuch caies a melius inquiren^ 
dum to be awarded (8), as hath been accuftomed in old dme^ 
any uiage of latter dme to the contrarie notwithftanding* 

(6) Tbat lobere any inquifition or office is or ftlfoU be founds &c.] 

Upon an office found before the efcheator^ *virtute ^-U, there lay Kdwcy 199 • 
no melius inquirendum before this 9JEt; for the words of the writ be, 
per quondam inquifitionem cafit^ coram A. efcbaetore noftroy {jTr . de 
mandate noftro caft\ F.N.B. 255* Rerift. fol. But this ad is 

fenerall, and giveth it when it is found; virtute officii* Vid. 8. 
L 6. cap. 1 6. 

3 Y 2 (2) ^d 
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(7) ^uad di fw wtdi quibusp &c.] FiJi to H. 4. 2. b. 13 H« ^« 

4. 29 Hen. 8. Br. office 58. & |o H. 8. ibid. 59. > 

* (8) But infiub cafes a melitu inquirendum te be awarded» ccc,\ 
Fide Dyer, 12 Elif. fol. 291. Si fur te melius tenure eft trove dtm 
common pir/on in certaiite, ne hejbigne tracers. Dyer 13 Elif. fo]. 306^ 
Si ignoramus foit tro*ve fur le melius^ eeo /erra pri/e tenure in capite. 
IJJintfuit refal've Mich. 33 & 34 Eliz./*r Us 2. cbieft jufiices in k 
eourt de gardes* For this ad extends not to the fccond inquiiition 
upon the melius. And it was then refolved^ chat he which fhould 
traverfe fuch an office, flioald tiaverfe, that the land was not holden 
. of the king in capites fbr'ib much is imply ed in the office. Dyer 
J Mar. 161, 162. 

Dyer '13 Elif. ubi fapra^fijur U melius foit iroVe tinure dun rmgnt 
ut de maneriOf He. Jed per qutg /er*uitia ignerasU. This is a tenure by 
. knight- ferv ice, as of the mannor. Ftdepur melius inquirend* lib. 84 
fol. 1684 Paris Stoughters cafe, & 5 Mar. Dyer 15 c. b. 196. that 
no melius inquirendum is grantable of an/ office found de quo tsel de 
quibus, i^c, befofe this itatute. 

And be it ftjrther tnsi&ei hy the authorltic afbrefaid, that 
where it is or (hall be found by any 6ffice or inquifition (9)* 
that any lands, tenements, or hereditaments, are, or (bail ht 
difcended, remained, or common to any heire within age, and 
in the king) ward, or that ought to be in the kings ward, and 
that fuch lands, tenements, or hereditaments are holden df the 
king immediately, where in deed the fame are, or (hall be hol- 
den of fome other common perfon(io), and riot of the kine 
immediately: that in fuch cafe, fuch heire or heires ihall and 
may have their traverfe to the fame within age, and like reme« 
die and refHtution upon his or their title founden or judged for 
him, or them therein, as hath been accuftomed and ufed in 
other cafes of traverfes : any law, u(age,or cuftome to the con- 
trarie in any wife notwithftanding* 

(9) IFhere it is, or /hall be found by any office or inqulfiti&a, kcJ] 
Mote the generality of this daufe. 

(10) Shall be holden of Jome other common perjbn, &c.] The lord 
might traverfe by the common law. 5 Mar. Dyer 16 ii 162. but 
the heire could not before this aft. Fide I H. 7. 3, 

The 7. branch. Alfo where the kings majeftie by his prerogative ought to 
have as well fuch lands and tenements as be holden of other 
perfons, as holden of himfelfe immediately, whereof his tenant 
holding of him in chiefe^ dveth feifed, his heire being within, 
age, untill fuch time as liverie be fued ( 1 1 ) by fuch heire, and 
that the meane lords, of whom the faid other lands and tene- 
ments of fuch heire be holden, ufed to fptt% the rents (12} due 
to them for the fame lands or tenements holden of them, du- 
ring the kings pofleffion. And when fuch heire hath fued his 
or their liverie they ufe by diftreffe, or otherwife to compell 
the faid heire to pay to them .the arrerages of fuch rents, for 
fuch time as the (aid lands, or tenements were in the kings 

po(reflioa. 
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pofleffion byfuch minoritie, where they fhould have fued by per 
dtion to the Icings majefrie, to have obtained the iaoie out 
of the kings hands, if they would have the (ame which is\ 
^o the great detri ment, lofle, and hindrance of fuch heire and helres. 
For redreiTe whereof, be it ena£ted by the authoritie of this pre- 
fent parliament, that from henceforth fuch meane lords, during 
fuch minoritie (hall have, receive, and take the faid rents by the 
hands of fuch of the kings ofEcers, as (hall be appointed to have, 
receive, and take the iflues, revenues, and f)rofits of the fame lands 
and tenements (o holden of fuch meane lords, during the mino- 
ritie and nonage of fuch heire and heires, and until fuch heire and 
heires lue his or their liverie, and that fuch heire and heires, untill 
fuch time as he or they fhall have fued their Itverie, or might 
conveniently have fuea their liverie, (hall be thereof clearly dif- 
charged. And that fuch officer or ofHcers, (hall upon requeft 
made, pay the fame to fuch meane lords (they giving to fuch 
officer and officers a fufficient acquittance, or acquittances for 
the receipt of (he iame.) And that fuch payment thereof made 
with acquittance, or acquittances thereof (hewed, (hall be to 
fuch officers a fufficient difcharge againft the kings majeftie 
and his heires, upon his or their accompt in that behalfe : 'any 
law, ufagc, or cuftome heretofore had, or ufed to the contrary 
hereof in any wife notwithftanding* 

(11) Untill fuch time as li'uerie Sejual.l Nota, ihere be two forts 
of liveries^ w«. liveries in deed, and liveries in Uw. Of liveries 
in deed there be two kinds, a;j«. a generall livery, and a fpeciall 
livery. For a generajlr livery an office niufb be found in every 
county, an ^tatt frohanda found and retnmed m the chancery; a 
writ to the lord privie feale, that the heire is of full age: and there- 
upon a privie feale to the chamberlaine of England to receive his 
homage, &c. ivhich kind of livery is dangerous, tedious, and 
ffhargealSIe. Vid. 44 E, 3. iz> 12 H. 4^ livery 4. 21 R. 2. livery 5. 
I H, 7. 14. E. 4. 18. 7 H. 8. Kelwcy 176, 177. 

There is alfo a fpeciall livery with a panion much more (afe, 
fpeedy and beneficiall for the party, and it may be had upon any 
office found in any one county, and all the reft to come in by cer- 
tificate, as now the ufe is without sptati prohafula» Vc. 7 H. 8. Kel- 
wey 17^. or without any office at all, and may be made to the 
heire within age, ai £• 3. 40. 29 H. 8. livery Br. 56. 

By the ftatute of 33 H. 8. cap. 22. power is given to the mafter 
of the wards, furveyor, attorny, and receiver, or three of them, 
whereof the mafter or iunreyor to be one» to grant a eenerall or 
fpeciall livery. Whereupon fome have thought, that fpeciall li- 
veries became commonly to be granted; but it appeareth by 
7 H. 8. ubi fuftot that it was fo commonly ufed by a good time 
then paft. Dyer, 23 Elif. fbl. 377. a fpeciall livery is not grantable 
at this day ex dehitojuftitia. 

^ If the office be traverfed, and the king, hanging the traverfe» grant 
livery, &c. the traverfe eoeth to the ground, llelw. % H. 8. 157. 
a. b. I H. 7. 12. 27. adjudged. See Dyer, 23 EHil ubifopra. 

13 H. 4. 6. 7. dt Travers, an office is found, that A. died feifed 
#f the mannor of B. and held the fame in capite by knights-fervice 

jYS hU 



• 23 H. 8. Br. 
intrusion 19.21* 
2 H. 6. 57. 
Kclw.ioH. 8. 
198. 13 H. 4. 3. 
See Dyer, 12 £1. 
286. 46 £. 3. 
grant 50. 
34H. 8. Charter 
de pardon 54. 
29 H. 8. ib. 52. 
16 £. 4« fol. x« 
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his Heire within age ; this office is traverfed, that A. infeoffed him 
th^t traverfeth in fee, and traverfe the dying feifed : whereupon 
the king taketh iflue, and hanging the traverfe, it is found by 
another office, that the faid feonment was by collufion, and after 
the iifue was found againft the king ; whereupon, by the rule of the 
court, the party had judgement, and an amo*veas manum. For the 
office, found depending the traverfe, fhall not grieve the party ; 
for fo he might be infinitely vexed: but in Kjcirefac* by the king 
upon the latter office he (hall anfwer, &c. an excellent cafe for the 
benefit and fpeed of them that are driven to traverfe. Vid. 1 1 H. 4. 
fol. 8. 13 H. 4* tit. travera 16 et 13 H. 4. tit. livery 21. 

* There be alfo liveries in law, as by pardons, cither by ad of 
parliament, or by charter under the great feale, to the heire of the 
kings tenant in cafiiit be he within age, or of full age. But where 
fome books fay, that a pardon of intrufions to fuch an heire amounts 
in law to a livery, it is fo to be underilood, that in the pardon there 
be words alfo, that the heire may enter, &c. for a fpeciall livery is 
no other, but that the heire habeat licentiam ingrediendi^ ^c. 

Note, upon every livery the king hath the value of the land for 
halfe a yeare, but upon an eufier U mayne the kings hands be 
amoved without any profit, &c. 

(12) VJed to Jpiure the ntttSflicJ] Not onely rents, butreliefes 
alfo ^ere due by the common law, 26 H. 8. 8. 24 £. 3. 24. 29 aC 
p. 5, 39 £. 3. reliefe i. Vide Br. tit. Arrerages, pi. i. & 19. For 
though there be a kind of fufpenfion of rents, &c« by re^fon of the 
kings poiTeffion ; yet the rents, &c. are due, becaufe the prero* 
gative of the king doth no man wrong, 13 £.4. 8. &c. 

Provided alwaies, and it is enacted by the authoritie aforelaid» 
that this a£t, or any thing therein contained^ {hall not in any 
wife extend to any inquifition or office taken or fotinden, at 
any^time before the twentieth day of March next comings nor 
to hinder, prejudice, or take away the title, intercft, or poflef- 
fion of our foveraignc lord the king, or of any other pprfon or 
perfons growne, or commen by vertue, meane, or occafion of 
any inquifition or office taken, or found before the fiimc day ; 
but that as well our faid foveraigne lord the king, as all other 
perfon or perfons, having any title, intereft, or pofTeffion by 
vertue, meane, or occafion of any inquifition or office found be- 
fore the fame day, iball, and may have, hold, and enjoy the fame 
in like manner and forme, as though this a£t had never been had 
or made : any thing in the fame a^ to the contrary in any wife 
Botwithftandin?. 
The 9. brtnch. Provided alfo, and it is enaAed by the authoritie afore&id, 
that in all fuch cafes, as any perfon or perfons fhall be enabled 
by this aft ( 13) to have any traverfe, and (hall purfue his or their 
traverfe, that then he or they that (hall purfue fuch traverfe, 
(hall fue one writ, or feverall writs of fcire facias (as the cafe 
ihall require) againft all and fingular fuch perfon and perfons, 
as fhall have interefl by the king, or by his patentee or patentees, 
in like manner and form as is requifite upon traverfes, or pe<^ 
tidons heretofore purfued* And that in every fuch Jciu facias 
4 the 
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the patentees, or other defendants fliall have like plees and ad« 
vantages, as they had in zny fiire facias^ before this time award* 
cd againft any patentee in any caie of petition. And alfo, that 
upon every traverfe that fhall be puifued by vertue or medne 
of this ad, in fuch cafe as the partie or parties that (hall purfue 
^nyfuch traverfe, (bould, by the order of the common lawesof 
this realme, have been put to fue by petition to the king, there 
Ihall be two writs of fearch granted in manner and forme, as 
like writs have been granted upon petitions made to the 
king. 

(13) Shall h enahlid by this aa^l3c.'\ Hereof fomewhat hath 
i^een fpoken in the fourth branch. Vid, 5 £. 4. 3. 

ifota^ in many cafes two matters of record with neceifary averre- 
ments ihall amoutit to an office, but thereupon a fcin foe* is to be 
granted, wherein the partie may traverfe any of the materiall 
i^verrements, &c. 21 aC p. 36. 21 E. 3. liverie. 40 afT. 46. 5oair. 
^'. 2 £. 3. 10. b. but becaufe fuch records amounting are not with- 
in any branch of this^ aA» we will fpeak no further of them. 

Provided alfo, and it is enaded by the authoritie aboveiaid. The 10. braodw 
•Aat if after any judgement (halbe given upon any traverf<v{9) 
that (halbe tendrcd, or fued by vertue or mean of this ad, it mal 
appear by an3r matter of record, that the king hath any other [ 695 ] 
former title, right, or intereft to the mannors, lands, tenements, 
or other hereditaments mentioned in the fame traverfe, that then 
the fame title, right, and intereft (hall be faved to the king, the 
(aid traverfe and judgement thereupon given, in any wife not- 
withftanding. 

(14) Upon aay trofutrJeJ] This extendeth not to a mwftrans de 
droit to be purfued upon this ftatute. 

This provifo was added (for that this aft gave a traverfe, where 
none was at the common law, and that it fhould be judged for them, 
for whom it was found, &c.) left the judgement, being warranted 
by authority of parliament, fhould bind any, former right the king 
had ; and that appeareth alfo by the conclofion of this branch, o/iVs. 
The faid traverfe and judgement thereupon given notwitkftanding: 
but it feemeth to be abmdttns cautiU, for the judgement upon« Br. tit.Ti«i«f» 
traverfe is, qsiodmanus domsni regis emuveeaUw^ et fffejie reftittuuur ^ ^^^ S4« 
to him that traverieth>^<x;o^'iirr, lie. 

It is to be obfcrved, that there be certaine records which intitle 
the king, that by law are not traverfable ; in which cafec, though 
the king beentituled hot by fingle matter of record, yet the party 
grieved is put to his petition, and cannot be holpen by traverfe, or 
monftrans de droit. As taking one example for many : king Henry 
the fourth recovered in the kings bench in a quare impedit againft Mich. 10 H. 4. 
the prior of T. the prefentotion to a church, and had a writ to the p|;, JJ g^J^J- 
bifliop, and his clcrke received, &c. where in truth the prior never ^^^ prerfyV' 
knew of the fuit, nor was fununoned, attached, or diftraiped by the 
iherife ; and thereupon the prior moved the court of kings bench 
to grant a writ, to caufe to come before them the fummoners, the 
pledgeSf and mainpernors upon the deftrefTe to be examined in this 

3 Y 4 matter. 
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matter. And in this cafe five points were refolved by Gafcoigns 
chiefe jaftice, and the courts viz. £rft, that the prior was drivm 
to his petition in nature of a writ of dece^tj albeit in this cafe the 
king recovered in outer droit. 2. That if a common perfon had 
recovered, th^ defendant bad been driven to his ori|;inaII writ out 
of the chancery, and coald not proceed upon any judiciail proceife 
out of this court. 3. That if the concluuon of the oetition be, that 
the king itiould command the court of kin^s bench to proceed to 
the examination, &c. then witliout any writ out of the chancery, 
the court may proceed to the examination. 4. But if the petition 
doth conclude generally, that the king (hould doe right, then the 
prior fliould be driven to his originall out of the chancery. 5. That 
oefore foch writ be granted, the prior upon a commimon out o£ 
the chancery, ought to have his right found by enqoeft. 

But feeing our ftatute extendeth to offices found by writ, com- 
miffion, or ex officio, and not to other records, we will (peak no 
further of them. 
3 H. 4. 14. ^ Mine advice to fuch as (haU traverfe by force of this ad, is, that 
13E. 4.S. in tiie inducement to the traverfe, they alledge their owne title, 

vcrf 17 *' <which they ought to doe; for no man (hall have the lands out of 
the kings hands, without making a title) juftly and truly : for the 
attorney eeneraJl for the king may either take iflue upon the tra- 
verfe, or by the kings prerogative upon the title of the party, that 
traverieth at his choice. 

It is a maxime in law, that whenfoever any nuui is by'any office 

traverfable amoved from his poffeffion, that he muft traverfe the 

office in the court, where the office is returned. Of houfes and 

lands, which doe lye in livery, and whereof there is manuall oc* 

cupation, and profit prefently taken, the party by finding of the 

17 £. 3. lo. omce is out of pofleffion; but of rents, villeins, commons, advow- 

Henry Hills cafe, fions, and other inheritances incorporeall which lye in grant, the 

ao £. 4. II. 14. owner is not out of pofTeffion (be they appendant, or in grolTe) by 

qoare \mltA* ^^* finding^ of an office ; and therefore in any information or adton 

loi. 14 H. 7. II. brought by the king for the fame, the party may traverfe the 

15 K. 7. 6. * office in that court, where the information or adion its brought for 

the kin^. 

\[ ^^ ] ^^^ *° ^^^ cukst when the king is not in poffeffion by the office, 

99 air. p. 40. and he obtaine not poffeffion* within the yeare after the office 

3* *jj[- P* »'• found, then cannot the king feizc without K/cire facias, 

Imf il U ^^^ ^^^ ^^^^^ ^" ^*'"^ ®^* ^- ^- ^^ ®"'* confideration, the 

^^* ^ rather, for that juflice Sumford wrote his treatife upon the pre- 

rogative (wherein he fetteth forth the common law) before this 
flatnte of t E. 6. by which flatute the fubjed is relieved in many 
things, which lay heavie opon him, when juftice Stamford wrote; 
ear chiefefl endeavour being, that it mav be knowne how the . law 
ftandeth at the edition of this fecond and other parts of the 
In&ittttes* « 
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An Expofition upon the Statute of 22 H* 8, 
Cap. 5. concerning the repairing of decayed 
Bridges in Highwaies, and by whom, 

1) E tt enai£bd by the kin? our foveraigne lord, and the lords 
*^ fpirituall and temporall, and the commons in this prefent 
parliament afiembled, and by authoritie of the fame, that the 
jufttces of peace in every flure of this realme, iranchife» citie, 
or borough, or foure of them at the leaft, whereof one to be of 
the quorum, (hall have power and authoritie to enquire, heare, 
and determine in the kings generall feffions of peace, of all 
manner of annoyances of bridges broken in the high-rwaies, to 
the damage of the kings liege people, and to make fuch pro- 
cefle and paines upon every prefentment afore diem for the re- 
formation of the fame, againft fuch as owen to be charged for 
the making or amending of fuch bridges, as the kings juftices 
of his bench ufe commonly to doe, or as it fliall feem by their 
difcretions to be neceflary and convenient for the fpeedy amend* 
ment of fuch bridges. 

And where in many parts of this realme it cannot be knowne 
and proved what hundred, riding, wapentake, citie, borough, 
towne, or pariih, nor what perfon certain, or bodie politick, 
ought of right to make fuch bridges decayed, by reafon where^ 
of fuch decayed bridges, for lacke of knowledge of fuch as 
owen to make them, for the moft part, lye long without any 
amendment, to the great annoyance pf the kings fubje£b. 

For the remedy thereof* be it enadted by authoritie afore^ 
laid, that in every fuch caie the (aid bf idges, if they be without 
the citie or towne corporate, (hall be made by the inhabitants 
of the (hire ( i ) or riding, within the which the &id bridge de- 
cayed (hall happen to be : and if it be within any cide or towne 
corporate, then by the inhabitants of every fuch citie, or towne 
corporate, wherem fuch bridges fhall happen to be. 'And if 
part of any fuch bridges (b <kcayed happen to be in one (hire, 
riding, citie, or towne corporate, and the other part thereof 'in 
another (hire, riding, city, or towne corporate ; or if part be 
within the limits of any citie, or towne corporate, and part 
without; or part within one riding, and part within another: 
that then in every fuch cafe the inhsu>itants of the (hires, ridings, 
cities, or townes corporate (hall be charged, and chargeable to 
amend, make, and repaire fuch part and portion of fuclT bridges 
fo decayed, as (hall lye and be within the limits of die (hu*^ 
riding, cide, or towne corporate, wherein they be inhabited at 
the tin^e of the fame decaies. 

And be it further ena&ed, that in every fuch cafe, where it 
cannot be knowne and proved (2} what perfons, lands, tene- 

meniSy 
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ments, and bodies politick owen to make and repaire fuch 
bridges, that for fpeedy reformation and amending c^ fuch 
bridges, the juftices of peace within the ihires or ridings, 
wherein fuch decayed bridges been out pf cities and tavrnes 
corporate ; and if it be withii^ cities or towns corporate, then 
f 698 ] the juftices of peace within every fuch citie, or tOMme corpo- 
rate, or foure of the feid juftices at the leaft, whereof one to 
be of the quorum, (ball have power and audiority within the 
limits of their feverall commiflions, and authorities, to call Be- 
fore them the conftables of every town and parifb, being with- 
in the ihire, riding, city, or town corporate, as well within 
\ liberty, as without, wherein fuch bridges, or any parcell thereof 

fliall happen to be, or elfe two of the moft honeft inhabitants 
within every fuch towne or parifh in the faid (hire, riding, 
city, or towne corporate, by the difcretion of the (aid juftices 
of peace, or foure of them at the leaft, whereof one to be of the 
quorum : ai^d at, and upon the apparances of fuch conftables, 
• or inhabitants^ the iaid juftices of peace, or foure of them (3}, 
whereof one to be^ the quorum, with the aflent of the faul 
conftables, or inhabitants (4}, fliall have power and authority 
to taxe^ and fet eveiy inhabitant (5) in any fuch city, towne or 
parifli, within the limits of their commiffions and authorities, 
to fuch reafonable aid, and funune of money, as they fliall tfainke 
by dieir difcredons convenient and fuffident for the repairing, 
re*edifying, and amendment of fuch bridges, and after fuch 
taxation made, the faid juftices fliall cauie the names and 
ftimmes of every particular perfon fo by them taxed, to be 
written (6} in a roll indented (7). And fliall alfo have power 
and authority to make tvTO colledors of every hundreid, for 
colle&ion of all fuch fummes of money, by them (tt and taxed, 
which colledors receiving the one psut of the fiud roil indented 
under the feales of the faid juftices, fliall have power and au« 
thoritie to colled and receive all the parttcukr fummes of 
laoney dierein contained (8); and to diftraine every fuch in« 
habitant, as fliall be taxed, and refiiie pavment thereof in his 
lands, goods, and chattells (9), and to tell fuch diftreile, and 
of the fale thereof retaine and perceive all the money taxed, 
and the reftdue (if the diftreflfe be better) to deliver to t|ie 
owner thereof (10), And that the fame juftices, or foure of 
them, within the limits of their commiffions and authorities, 
ihall alfo have power and authoritie to name and appoint two 
furveyors, which fliall fee- every fuch decayed bridge repaired, 
and amended from time to time, as often as need fliall require, 
to whofe hands the laid coUedors fliall pay the (aid fummes of 
money taxed, and by them received: and that the colledors 
.and furveyors, and every of them, and tbeir.executors and ad* 
miniftrators, and the executors and adminiflr^tors of them, 
and every of them, from time to time fliall make a true decla* 
lation aad accompt to the juftices of peace of the fliire, riding, 
cttie) or towu corporate, wherein they fliall be appointed coU * 

ledors. 
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lc£lor$ or furveyors, or to foure of die fame juftices, whereoF, 
one to be of the quorum, of the receipts, payments, and ex- 
pences c^ the faid fummes of money : and if they, or any of 
them refiife that to doe, that then the fame jufticos of peace, 
or foure of diem, from time to time by their diicredons, (hall 
have power and authoritie to make procefle againft the.faid col- 
ledors and furveyors, and every of them, their executors and 
adminiftrators, and the executors and adminiftrators of every of 
them, by attachments under their feales returnable at the ge- 
neral feffions of peace : and if they appeare, then^ to compel! 
them to accompt, as is aforefaid, or elfe if they, or anv of thenh 
refufe that to doe, then to commit fuch of them, as mail refufe, [ 699 ] 
to ward, there to remaine without baile or mainprife, till the 
faid declaration and accompt be truly made. 

And where any bridge or bridges lien in one fhire or riding, 
and fuch perfons inhabitants, IxKlies polidck, lands or tene- 
ments, which owen to be charged to the making and amending 
of fuch bridges, lien .and abiding in another (hire or riding, or 
where fuch bridges been within any cide, or towne corporate^ 
and the perfons inhabitants, bodies polidck, lands or tenements, 
that owen to make or repaire any fuch bridges, lien and been 
out of the (aid cities and townes corporate : be it ena&ed, that 
in every fi|ch cafe, die juftices of peace 6{ the (hire, cide, or , 

towne corporate, within the which fuch decayed bridges, or any 
part thereof fhall hi4>pen to be, fhall have power to enquire, 
beare, and determine all fuch anno^ces, bong within the li- 
mits of their commiffions or autfaondes. And if the annoyance 
be prefented, then to make proceis into every fhire within this 
realme againft fuch as owen to make, or amend any fuch bridges 
fo prefented before them, to be decayed, to the annoyance and 
let of the paiiage of the kings fubje6is, and to doe further in 
every behalfe in every fuch cafe, as they mought doe by au- 
thoride of this a&, in cafe that the perfons or bodies polidck, 
lands or tenements, which owen to be charged to the amending 
or making of fuch bridges, or any part hereof, were in the 
fame fhire, riding, cide, or towne corporate, where fuch an- 
noyance fludl happen to be. And that all fherifes and bailifes 
of' liberdes and franchifes, fhall truly ferve and execute fuch 
procefTe, as fhall come to their hands from the £ud juflices of 
peace, afore whom any prefentment fhall be had for any fuch 
annoyance, according to the tenour and efFed of the faid pro- 
cefTe to them direded, without &vour, afFedion or corruption, 
upon paine to make fuch fine as fhall be fet upon them, or any 
of them, by the difcretion of the faid juftices. 

Provided alway, that this a^ nor any thing therein con- 
tained, be not prejudiciall to the liberties of the five ports, or 
members of the fame, and for reformadon of annoyance of 
bridges within the faid ports and members. - 

Be it enaded by authoritie of this prefent parliament, diat 
the warden, maiors, and bailifFes deded, and jurates of the (ame 

ports, 
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ports, and ev«ry of them, have power and authoritie to enquire^ 
heare, and determine all manner of common annoyances of 
bridges within the fame ports and members, and to make fuch 
procefle, paines, taxations, and all other things within the £uiie 
ports and members, as the juftices of peace may doe in other 
{hires, or places out of the fame ports, by vertue and authoritie 
of this prefent z£\, in every behalfe. 

And be it further enaded by the authoritie aforefaid, that the 
juftices of peace, or foure of them, ihall have full power and 
authoritie to allow fuch reafonabie cofts and charges to the 
faid furyeyors and colledors, as by their difcretion^ (hall be 
thought convenient. 

For as much that albeit bridges decayed were amended and 
repaire<^ according to the tenour of this a£l, yet neverdielefle, 
if fpeedy remedy ux the amendment of the waies next adjoyn- 
ing to every of the ends of fuch brieves, (hould not be had aad 
f «roo ] made, the kings fubjeds (hould take little or none avaiie or 
commoditie in anv parts of this realme by the making of the 
bridges: in confideration whereof, be it enacted by die king 
Qur (bveraigne lord, and the lords fpirituall and temporal!, and 
die commons in ttys prefent parliament aiTembled, and by die 
authoritie of the (ame, that fuch part and portion of the high* 
waies in every part of this realme, as well within franchife, as 
without, as lye next adjoyning to any ends of any bridges with* 
in this realme, diftant firom any of thei (aid ends, bv the fpace 
of three hundred fqot, be made, repaired, and amenaed as often 
as need (ball require. And that the juftices of, the peace in 
every (hire of this realme, franchife, cide, or borough, or ibure 
pf diem at the leaft, whereof one to be of the quorum, within 
the limits of their commiffions and authorities, (hall have power 
and autboride to enquire, heare, and determine in die kings 

i^enerall feifions of peace, all manner of annoyances of and in 
uch high-waies, fo being and lying next adjoyning to any ends 
of bridges within this realme, diflant from any of the ends of 
fuch bridges, three hundred foot, and to doe in every thine 
and things concerning the making) repairing, and amending ex 
fuch high-waies, and every of them, in as large and amplo 
manner as they might and may doe, to and for the making, re« 
V pairing, and amending of bridges, by vertue and authoridc of 
this prefent a^« 

Before we enter into die expofition of this aL€t, we will take into 
eonfideration* for a neceilary introdudion thereunto, what the com* 
inon law waa concerning die reparation of decayed • bridges in 
three points : Firft, who were to repatre the fame : a. what was 
the remedy for the reparadon thereof: 3, before what judges, 

V Poai fisnificat omae quod fuper squat tranfimuf) onde ponticttlat* 

Nil ^adtafitr bahet wmfin ant carmime iRgmmy 

Prgeter mainjfidJhitSMmfmJhmm fmmu 
Tidit ei fcnpfit poeU in m&axt. 

M 
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As to the firft fome perfons fpiritaall or temporal^ incorporate^ 44 £• 3- 3'- . 
or not incorporate, arc bound to repaire bridges ratione tenurigfua *' ^' 4- fo*'4*- 
terrarum, Ji*vi tentmentcrwn^ ^r. fome ratione prar/criptionis fatitum, ^ • /• 3^ 
rii//M< Unura^ by reafon that they and thofe, whofe ellate they 
have in the lands or tenements, are bound in refpe£l thereof to re- 
paire the fame ; * but they which have lands on the one Ade of the « 8 H.-y. 5. h, 
bridge, or on the other» or on both« are not bound of common right 
to repaire the fame. 

^ If a man, which holdeth an hundred acre3 of land, ought to ^Regift. 268. a. 
repaire a bridge by the tenure of them, if he for example alien F»N.B. 235 b. 
twenty acres of them to one, and ten to another, and after one of 
them is onely upon a prefentment found thereof, diftrained to re- *?'^*^3*' ^' 
paire this bridge, he (hall have a fpeciall writ iie merando pro rata t^'^V e, bl' 
portioMii it fie difimililnu. the prior of 

Ratione prt/criptionis tantum^ but herein there is a diverfity be- Markiats cafe, 
twecn bodies, politicke or corporate, fpirituall or temporal), and '^^'^ »p; J« ^ 
natural! perfons : for « bodies politicke or corporate, fpirituall or Jl h.*6 7 ^a-b. 
temporall, may be bound by ufage and prefcription only, bccaufc d ,o£, 3:28,2a. 
they are locall, and have a fucceffion perpetuall : but a naturall per- 27 air. pi. 8. 
fon cannot be bound by a£t of his anceder» without a lien, or bmd- 44 £• 3- 3i*. 
ing, and affets. * ^*P- '^""'•* 

■ N^ot if a bifliop or prior, &c. hath at once or twice of almea " !^ .* ^:^^ 
repaired a bridge, it bindeth not (and yet is evidence againfl him» meo, the abbot of 
vntill he prove the contrary) but if time out of mind, they and S. Auftina cafe, 
their predeceifors have repaired it of almes, this (hail bind them ^/^'^K^^^ 3* 
to it. • De pontihus et calcetis fraSis in ommhus tranfitionibus qms Jji(j|^^'^^ 
ta repararey etfufientare debet. * nardt cafe. 

* But admit none at all were bounden to the reparation of the yid.Repft.192, 
bridge, how then ? f and by whom (hould it be repaired by the com- a E. 3. coron. 
mon law? The anfwer is, that the whole county, that is, the in- W» H^* 3« 
habitants of the county or (hire, wherein the bridge is, (hall repaire ^herc thewholc 
the (ame ; for of common right the whole county mull repaire it, county it 
becaufe it is for the common good, and eafe of the whole amerced, 
county. t [ 701 !|^ 

If a bridge be within a franchife, thofe of the franchife arc to 14 E. 3* tit. 
repaire it. If the bridge be part within a franchife, and part ^"" *'/c?^ 
within the gildable, fo much as is within the franchife ftiall be re- j^JJ^^i^ 
paired by thofe of the franchife; and fo much as is within the 
gildable, by thofe of the gildable. ^ And fo it is, if it be in two f Regift. 154, a. 
countiesj mutatis mutandis. F.N.B. 127. e. 

If a man make a bridge for the common eood of all the fubjeds, s H. 7. 5. 
hee is not bound to repaire it; for no particular man is bound to 
reparation of bridges by the common law, but ratione tenure, or 
frar/criptionij. 

As to the fecond the remedy was, if i| were a private bridge: Regift. 153, 
as to a mill which A. was bound to maintaine, over which B. had I54.F.N.B. 
a paflage^ &c. if the bridge were in decay, B. might have his i*7« *• 
writ de ponte reparande* But if the bridge were for the publicke, s 21 E. 3. 54. 
&c. the remedy was by prefentment at the fuit of the King, for 43 a^T. 37. 
avoiding of multiplicity of fuits. 1 3 ^"J: »<^-44S- 

As to the third, this prefentment might be at the common law -jjaff. pfio! 
before the juftices of the • kings bench* or before *» juftices in eire, jg*. aff. p! 15! 
or ^ commifioners of oier and terminer, or before the iherife by 22 E. 3. i. 
commifCon, or'* writ in nature of a commiflion. ^ But as to the ^ 14E. 3- harre 
fherife, his power to take inditcments, by force of any fuch writ f J?^ jj g f^y^ 
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or commiffion in the natare of a commiffiOT, is taken away by tke 
ftatute of 28 £. 3. cap. 9. But it may be prefented in the * tnrne 
or leet. 

See the fecond part of the Inftitutes, Mag. Chart, cap. 15. Nttlla 
villa ntc liber homo dt/hringaiur facere pontes, i^c, nifi qui ab antiqw 
et iUjurefacere confuitftrunt tempore regis Henrici an/i noftri. 

For Pontogc, v/V* the fecond part of the Inftitutes, Wcftmin* 
1. cap. 31. W. 2. cap. 25. 3 £. 3. aC 445. 35 H. 6. 29.' b. ptr 
Fortefcue, PL Com. 334. 407. Vide 13 H. 4. 17. F.N.B. 178. f. 
Flet. lib. 4. cap. i. Vid. 1 H. 8. cap. 9. 39 £1. cap. 24. 

Pontage is a toU or contribution for repaife of bridges. See a 
reafonable taxation therefore 39 £lif. cap. 24. See alfo of Pontage> 
lib. 8. fbl. 46. b. John Webs cafe. 

It appeareth in our bookes^ that before bridges were made how 
often defaults were faved^ and delayes had per cretance del owe, by 
encreafe of waters. 

None can be compelled to make new bridges^ where never any 
were before^but by a6l of parliament. 

^ The law before the conqueft was« Oppida ponte/que pofthac in* 
ftaurantur. And againe, ^m penfionem ad oppida pontefve rejiciindos 
denegahit, militiam<ve/ubterfugerit,dahit is regi (fi Anglus fturit ) 26. 
foUdoSi 13 c, ^ 

Now having cOnfidered what the common law was concerning 
the reparation of bridges* we will perufe the parts of this ad of 
22 H. 8. which may be divided into eight branches. 

1. That •juftices of peace, or any foureor more of them, whereof 
one to be of the quorum, at the kings generall feffion of peace, (halt 
have power, and authority (which confifteth in thefe fbure things) 
£rft to enquire, heare and determine. 

2. Whereof? of all manner nufances of bridges broken in the 
high-waies, to the damages of tlic kings liege people. This ex- 
tendeth only to common bridges in the kings high-waies, where 
all the kings liege people have, or may have paiTage, and not to 
private bridges to mills, or the like. And therefoi-e the inditement 
upon this ftatute faith, Slnod ^ pons puhlicus et communis Jitus in aha 
regia nnafuper fiumen^feu cur/um aqu^, ^c, 

3* In what place ? In every ihire of this realme, franchife, citie> 
or borough. 

fiat this is to be nnderftood, reddendo fingula finguUs, that is to 
fay, I. in every ihire or county where there be fbure or more 
jaiHcea of peace, whereof one or more is of the Quorum. 2. Fran- 
chise, where there be foure or more juftices of tne peace, and one 
or more of the quorum. 3. Citie, where be foure or more juftices 
of the peace, and one or more of the quorum. 4. Or borough, 
where there be foure or pore juftices of the peace, and one or more 
of the quorum, and where they keep generall feffionsof the peace 
for fuch franchifes, cities, or boroughes; but for want thereof, the 
jullices of peace of the county (hall enquire, fiut if the franchife^ 
citie, or borough be a county of it felfe, and have not foure or more 
jttftices of peace, whereof one or more is of the quorum, no other 
joftices of peace of any other (hire or county, have any power by 
tUis zBi to enquire of, hear and determine the decay of bridges 
there, but foch decay mufl be reformed by fucti remedies (before 
4»ecified) as the common law did give ; therefore it was neceflary 

to 
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to be knowne what the common law was before the making oF 
this flatute. 

4. Such proceiTe they are to make upon every prefentment afore 
them, for reformation of the fame^ • againft fnch as owen to be • This whote 
charged for the • making or amending of fuch bridges^ as the !>«'anch, divide* 

i*uftices of his majefties bench ufe commonly to doe* or it (hall fccm ixtendtthonly* 
>y their difcretions to be neceffary and convenient for the fpcedy where fuch »* 
amendment of fnch bridges. owen to be 

charged for 
making or amending of fuch bridges are kn»wne» and prefented* * If the whole bridge be de- 

cayedy ice it muft be made againe, and re-edified. 

Having provided remedy againft fach as owen to be charged 
for th« making or amending of fach bridges, &c. The fecond The i. a^d 3. 
and third branches doe provide more fpeedy remedy» where it ^ranches. 
cannot be knowne or proved what hundred, riding, wapentake, . 
citie, boroogh, towne or parifh, or what perfon certaine, or body 
politicke oueht of right to make fuch bridges decayed. Sec how 
the fame ihau be repaired. And thefe branches doe coafiH on three 
parts. 

1. That in every fuch cafe the faid bridges (if they be without 
city or towne corporate) (hall be made by the inhabitants of the 

flure or * riding, within which the iaid bridges decayed ihall hap- * This was ad. 
pen to be. <l«? for V^o'k- . 

2. And if they be within a city or towne corporate, then by the 2|^*j^^JJif *" 
inhabitants of every fuch city or towne corporate. ^^^^ 

^. And if part of any bridges fo decayed be within {hire, riding, 
citie, or.towne corporate, or if part be within the limits of any city, 
or towne corporate, and part without, or part within one riding, 
and part within another, that in every fuch cafe the inhabitants of 
the fhires, ridings, cities, or townes corporate ihall be charged and 
chargeable to amend, make, and repaire fuch part and portion of 
fuch bridges fo decayed, as (hall lye and be within the limits of the 
(hire, riding, city, or towne corporate, wherein they be inhabited 
at the time of fuch decayes. By this part the law is declared by 
whom fuch decayed bridges in any (hire, riding, city, or towne 
corporate ought to be repaired : a necefiary claufe to be added, . 
, for that fuch decayed bridges may not be within the remedy of 
the fourth branch : yet the law (who are chargeable) being de- 
clared hereby, the remedy (hall be by the courfe of die common 
law, which before hath been (hewed. 

( l) That th inhabitants of the faid fiirtitJUzJ] The perfons to 
bee charged by this a£t are comprehended under this only word 

1 'inhabitants ;] which word is needfiill to be explained, beuig the See the ftatnte 
argeft word U this kind. of 13 H. S. ca. »• 

Firft, although a man be dwelling in* an houfe inaforraigne concerning 
county, riding, city, or towne corporate, yet if he hath lands or ""^^ ®^ 
tenements in his owne po(refl]on and manuraiice in the county, {*vw*. li. 5. fol. 
riding, city, or towne corporate, where the decayed bridge is, 66, 67. Tei]^y«t 
he, is an inhabitant, both where his perfon dwelleth, and where he cafe. ibid. fo. 6f. 
hath lands or tenements in his owne poileflion within this datute. ^S.^**^^" ^^^ 
Nota» babitatio dicitur ab babeudo, quia qui propriis mamibus, tt fump^ * 3» J»«*«-*3* 
tibus pojjiditf it babet^ ibi babitare dicitur, 

2. If a man dwelleth in a forraigne (hire, riding, city, or towne 
eorporati^ and keepcth a houfe and fervants in anodier (hire, riding, 

city. 
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city, or town corporate, he is an inhabitant in each (hire, ridings 
tity, or town corporate within this fktute. 

J. £x t/i tirmni, £very perfon that dwelleth in any (hire» 
riding, city, or towne corporate, though he hath bat a perfonall 
lefidence, yet is he faid in law to be an inhabitant, or a dweller 
there, as fervants, &c. fiut this ftatute extendeth not to them, bot 
to fuch as be houfholders. And this is gathered by the words of 
the fourth branch of^ this a6l, that giveth the diftrefle, w'jk. and to 
diftraine every fuch inhabitant, &c. in his lands, goods, and 
chattels. ' And befides, it were in a manner infinite and impoffible, 
to taxe by the next branch of this a^ every inhabitant, being no 
honfliolder. 

^ d^ £very corporation and body politicke reiiding in any connty^ 
riding, citie, or townexorporate, or having lands or tenements m 
any Inire, riding, city, or towne corporate, qua proprmmanihui et 
famptibus pojjident et habeni^ are faid to be inlubitants there within 
the purview of this fiatute. 

5. An infant that hath houfe or lands by difcent or pur. 
chafe, is lyable to this publike charge, and fo is the hufband of s 
feme covert. 

Now the law being declared who were chargeable to repaire 
decayed bridges, where no perfon, &c. where bound thereunto* 
The 4. bnach. The fourth branch, for a more fpeedy reformation and remedy, 
provideth and ena£teth thefe fixe things : 

I. That in every cafe, where it cannot be knowoe and proved 
what perfons, lands, tenements, and bodies politick Owen to make 
and repure fuch bridges, for the fpeedy reformation and amend- 
ment of fuch bridges, the juflices of peace within the fhires or 
ridings, where fuch bridges been (being out of cities and townes 
« corporate) and if it be within cities or townes corporate, then the 

juftices of peace in every fuch city or towne corporate, or foure of 
* Thefe words the faid ^ juftices at the leaft, whereof one to be 'of the quorum, 
referre as wHl fhall have powcr and authority within the limits of their feverall 
^e A''"*'"'d^ commiffions and • authorities, to * call before them the conftablet 
ln«,M*of the " o^^^cry towne or pariih, being within the Ihire, riding, citie, or 
cities or towoet towne corporate, as well within liberty as without, where fuch 
corporate. bridges, or any parcel! thereof (hall happen to be, or eife two of the 

» Juftices of next honeft inhabitants within every towne or pariih in the faid 
and^f/dings'arc ^''*' "ding, city, or towne corporatcy by the discretion of the faid 
by comroiffion, jttftices, or foure of them at the leafl, whereof one to be of the 
in cities and quorum. fiut it is good policie, that more then foure juftices, &c. 
townes eorpo- doe take upon them the authority committed to them by any 
"%^^' ^\ branch of this aft : for if there be but foure, if any of them dyeth, 
SarteT-^there. ^^ ^ ^"' °^ ^^* commitfion, the furviving three have no authority 
ib c this word to proceed. 
[anth9ritie%\ is 
»£ed. ^ The fiift thing the juftices are tQ doe when they are aflemUed, is to call, &c. if thej be 

Cefent (as commonly they are; at the general] feftions of peace, or eife to make warrants to call, &c. 
fote them at a certain day and place, and in thofe warrants to ftgnifie that it is for a taxation of 
the Inhabitants of the whole county, tor reparation of fuch a bridge. 

(2) Where it cannot be krwwne or proved, &c.] By the context* 
and order of this ftatute, firft, for inquiry at the generall feffions, 
who ought to repaire fuch decayed bridges: and fecondly of this 
branch, where it cannot be knowne or proved (that is, at the ge- 
nerall feflions who owen to repaire it.) it hath been gravely 

advife4» 
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* advifedy that for the better warrant of thefe foare juftices of peace, * Hercif we 
inquiry fhottld be made by the great inqueft for the body of the ^**^ ^^ " * 
county at the general! quarter fcSlons, who ought to rcpa'.re it, and fnd Ih^i^krior 
if that cannot appcare upon aiy proofe made, then a prefeut. icnt the :.ref:n*t:nent 
to be made, that the bridge Js in decay. And to conclude, et ulterlus you may rcadc 
juraiores pradi^i pr^JintaHt, quod prorfus nefciiur qua perfonay qu<e jn Lamb^ ds 
Urra^fi'Vi timmenta, aut corpora politic a enndem po:i!em, uut aliquam J"*^^" ofpeact* 
inde parcellam ix jure, £u^ u/:':^u.'i icr^fuetudine reparare dcl;nt, aut 
€onfiie*verunt. And by this meanes, the fjur?, or more ju:!ices of 
peace, being judges of record ^ (hall be informed of recor J, that it 
cannot be knowne or proved, &c. A fafe way for thefe foure or f yoi 1 
more of the juftices; for to charge the fubjeft*wi:hout jull caufe, 
and not warranted by this ad, is a great mifpridon. 

2. At the apparance of fuch condables or inhabitants, the faid 
juflices of peace, or foure of them, whereof one to be of the quo-um, 
with the aflentof the (aid conflables or inhabitants, fhall have power 
tnd authority to taxe, and fet every inhabitant in fuch city, 
towne, or pariih, &c. to fuch reafonable aide and fum.ne of 
mony, as they ihall thinke'by their difcretions convenient and 
Sufficient, for the repairing, ^ re-edifying, and amendment of fuch ^ Nr^ta, for rf- 

bridges. edifying, or n«^ 

It 15 not here mentioned hy zny exprefle words, that thefe foure ''"*^**"'fr 
or more jnftices mud execute their authority of this ad in the ge- 
tterall feffions of the peace* as it was in the firft branch. See for 
this in the laft branch. 

Firft by whom, and in what manner taxation fhall be made. 
,. (3) JtA'ces of peace, or foure of' them, &c.] That is, in fuch 
cities, or townes corporate, where foure jultices, &g. berforif 
there be not foure fach juflices, they are not within the remedy 
of this branch, but (as hath been faid) are left to the remedy at 
the common law. 

(4) With the a^ent of the faid confiahles tr inhabitantu'\ So 
as neither the jaftices, without fuch aflent, nor x^t conflables 
or inhabits»ts> without the j unices, can make any taxation by 
thisaa. 

( 5 ) To taxe and fet e*»ery inhabitant, ] Unumaiumque inhahkantium, 
i.fngulos inbahitantesp fo a9 every one may be taxed by himfclf^ 
and each one beare his owne burthen. And the taxation cannot be 
fet upon the hundred, parifh, towne, &c. for then one or a ftw 
might be diftrained for the whole. What inhabitant is here meant*. 
.we have touched before* 

By thefe words [every inhabitant] all priviledges of exemptions See the fecond 
or difcharges whatfoever from contribution, for the reparation of J*^^ ^^ ^^ ^"- 
decaycd bridges (if any were) arc uken away, although the ex*" charTia/iT* 
cmption were by ad of parliament. 

How the money fo taxed fhal] be colleded. 

(6) And after fuch taxation made, the faidjuftices Jhall caufe the 
names andfummes of e^ery particular perfon fo by them taxed, to be 
^written in a roll indented. 

Note the names and fums of every particular perfon, fo as (as hath 
been faid) the taxation mufl be feverall and particular* 

(7) In a roll indented,] This is ihtended of every feverall 
hundred, and they muft be inroiled in parchment, and fealed 
1 y the faid juftices, and this to be done prefcntly after the tax. < ion 
made, 

JL Inst. 3 Z W -^^^^ 



704 



Stat, de 22 H. 8. Cap. 5. Of Bridges. 



1 705 ] • 



S* ( S ) ^tui Jhall al/c ha*ue power and auiboritit io make two colhSari 

of every hundred, for colhUion of all fuck fummes of monej^, iy tbem fet 
and taxed, 'which coUeSort (vise, of every hundred) receiving the one 
part of thefaid roll indented, under thefeales of the faid juflices, findl 
have power and author itie, to colleS and receive all the particular 

• By this It ap« fummes of money * therein contained. 

|>eareth, that 

the feverall ingroflementa muft be of the fevenll fuminesy &c. in evety feverall hundredy becaafe 

the coUedkon be foverall of every feverall hundred^ and tbefe rolla ingrofled are chc'ir feverall war« 

xanu. 

4» (9) And to diftraine every fuch inhaBitant, asjhall he taxed, and 

refufe payment thereof, in his lands, goods, and chattellsJ] Hereby fbnre 
things are to be obferved : firft (as hath been faid) that the tax- 
ation muft be feverall. z. That the remedy for levying, is by 
didreAe in his lands, goods, and chattels in any place widiin that 
hundred, and to fell (ach diilrelTe. And this the colle£lors of that 
hundred may doe by force of this a6fc. 3. That if apon demand 
the /umme be not paid, albeit the inhabitant doe not exprefly 
refufe, it is a retufall in law. 4. Albeit two colledors be 
appointed, yet one of them, by the command and confent of 
the other, may diftraine and fell ; for this is the diftrefle and fale of 
them both. 

(10) And if the diflreffe hz better, to deliver to the owner thereof J] 
That is, the furplufage upon the fale, above the fumme fo diftrained 
for, mod be delivered to the owner inhabitant. 

The refidue of this branch, concerning the appointment of 
two furveyors, and the account of then), and of the two colledors, 
and other things depending on the fame, are evident, and need no 
explanation. 

• The cffcdl of this branch is, that the faid juftices in every (hire» 
riding, city, or towne corporate, ^ihall ipakc proceffe refpedivdy 
into every (hire, and other place out of the (hire, riding, city, or 
towne corporate. And that the Iherife ftiall fcrve the procefle* 
upon paine of fUch fine as (hall be affcfTed by fuch juftices. 

The fixth branch excepteth the five ports, and provideth remedy, 
and giveth jurifdidion to the warden, mayors, and bailifFes t\c&., 
and jurats of the fame ports, to enquire, heare and determine all 
manner of annoyances of bridges. 

The fevcnth branch giveth power to the faid jnfHces of peace^ 
o\ fourc, or more of them, to allow reafonable cofts and charges 4» 
the faid furveyors and colleflors. 

The lad branch containeth a law for amendment of high-waies 
at the end of the bridges, and power given to foure pr more jadicea 
of peace, whereof one to be of the quorum in every (hire, franchife, 
or borough, to enquire, heare, and determine in the* " kings gen*- 
** rail fellions of the peace, all manner of annoyances of and in fiich 
*' high-uaies fo being and lying, next adjoyning to any ends of 
'* bridges witfiin this realm, diilant from any ends of fuch bridges 
*' three hundred foot, and to do in every thing and things concern- 
** ing the making, repairing, and amending offuch 4iigh-waies, and 
«' every of them, in as large and ample maner, as they might and 
*' may do to and for the making, repairing, and amending of 
•* bridges, by virtue and authority of this prefent ad." 

Ih the kings generallfeffions of the peace, &c.] Hereupon it is col- 
kded, that feeing the £rft branch referreth the pioceec^ing con* 

cerning 



•they, branch of 
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• The 5. branch. 
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ceraing the decay of bridges to the generall feffions of the peace^ 
and the fecond branch concerning the calling of the conftables> 
ice. and this laft branch referreth the proceeding for the amendment 
of high-waies at the end of bridges^ to the generall feflions of the 
peace: it is the fafeft way, and neareft to the meaning of the 
makers of this law (all the parts thereof being confidered) that the 
jnftices of peace, where no certain perfon, kc. is knowne, that 
ought to repaire any decayed bridge, (and the inhabitants of the 
whole county are generally' to be charged) doc proceed as well 
for the reparation of the bridges, as of the hi^h*>waies at. the end of 
thofe bridges at the generall feffions of the peace, one of them as it 
were depending upon the other. 

The freeliold as well of bridges, as of the high-waies, is in him 
that hath the freehold of the foUe, but the free pailage is for all th« 
kings liege people. * i« H. 8 at ^ 

See the flatutesof 13 Elif. cap. 18. 18 El. cap. 18. & 17. 23 El. KarlUm.5iE.> 
ca. II. 19 El. cap. 24. Sec. concerning bridges. nu.68 ita^^pear^ 

See the ■ flatute of 23 Hen. 8. cap. 2. concerning the new eredling '^^^ *^»* gaoiw 
of gaoles, which cannot be done without ad of parliament. That ^^ilr^J^at'^tlie' 
aft had little effeft; for that the . juftices of peace did little or kings "haree. 
nothing within the time to them prefcribed by that aA; yet reade r ^05 '1 
it, for it hath divers good provifions in it, and divers of them much 
like to our a6l. 

A right profitable law was made, amio 43 Elif. forcommiiSoners^ 43 ehc ca.4. 
to enquire for mis-imployment of lands, tenements, rents, annuities, 
profits, hereditaments, goods, chattells, money, and ftock?s of A fpeedy remedy 
inoney given^ limited, appointed, or affigned to or for repaire of in m^y c<»^s« 
bridges fintef alia J and by their orders to reforme the fame, which 
in fome cafes is a ready and fpeedy way, and have wrought good 
effedt And therefore we will in the next place enumerate and 
explaine the parts and branches of that adt, for the better incou« 
ragement and inftrudion of the commiffioners in that bchalfe« 



An Expofition upon the Statute of 43 Elif* [707] 
Cap. 4. concerning Commiffioners authorized 
to enquire of Mifimployment of Lands or 
Goods given to Hofpitalls, by their Orders 
(hall be reformed. 



\X/' HE RE AS lands, tenements, rents, annuities, profitSf 
" herediunjicnts, goods, chattels, money, and ftockcs of 
money, have been heretofore given, limited, appointed 
and affigned, as v^ell by the queenes moft excellent ma* 
jelhe, and her moft noble progenitors, as by fundry other 
wjll difpofed pcrfons; fome for reliefe of aged, impotent, 
and poore people; fome for maintenance of ficke and maimed 

3 Z 2 fouldiera 
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fouldiers and mariners^ fchooles of learning, free fchooles, amt 
fdiolars of univerfities; fome for repaire of bridges, ports^ 
havens, cawfies, churches, fea-bankes, and high-waies; fome 
for education and preferment of orphans, fome for or cowards 
reliefe, flocke or maintenance for houfes of corredion; fome 
for marriages of poore matdes, fome for fupportation, aide, and 
help of young tradefinen, handy-cr.ifts-men, and perfons decayed, 
and others for reliefe or redemption of prifoners or captives^ 
and for aide or eafe of any poore inhabitants, concerning pay- 
ment pf fifteenS) fetting out of fouldiers, and other taxes : which 
lands, ^tenements, rents, annuities^ profits, hereditaments^ 
goods, chattels, money, and ftockes of money, neverthelcflc 
have not been imployed according to die charitable intent of 
the givers and founders thereof, by reafen of frauds, breaches 
of truft, and negligence in thofe that iho'uld pay, deliver, and 
imploy the fame. For rcdrefTe and remedy whereof, be it 
cna£ted bv authoritie of this prefent parliament, that it ibaU 
and may be lawfuU to and for the lord chancellor, or keeper 
of the great feale of England for the time being, amd for the 
chancellor of the dochie of Lancafler for the time being, for 
lands within the county palatine of Lancafler, from time tx» 
time, to award commiffions under the great feale of England, 
or the feele of the couhty palatine, as the cafe (hall require into 
all or any part or parts of this realme, refpeftively, according 
to their feverall jurifdiftions, as aforefaid, to the bilhop of every 
fever all diocefTe and his chancellor (in cafe there (hall be any 
bifhop of that diocefTe, at the time of awarding of the iame 
Gommiflions, ) and to other perfons of good and found behaviour, 
authorizing them thereby, or any foure or more of them, to en- 
quire as well by the oaths of 12 lawfuU men or more of the 
county, as by all other good and lawfuU waies and meanes of 
all ana fingular fuch gifb, limitations, affignments, and appoint- 
ments aforefaid, and of the abufes, breaches of trufts, negli- 
gences, mis-imployments, not imploying^ concealing, defraud- 
ing, mis-converting, or mis-government of any lands, tene- 
ments, rents, annuities, profits, hereditaments, goods, chattek, 
tnoney, or ftockes of money, heretofore given, limited, ap- 
pointed, or aligned, or which hereafter fhall be given, limitcid, 
appointed, or affigned, to or for any the charitable and godly 
[ 708 ] ufes before rehearfed. And after tiie faid commiffioners, or 
any foure or more of them (upon calling the parties mterefTed 
in any fuch lands, tenements, rents, annuities, profits, heredi- 
taments, goods, chattels, money, and ftockes of money) (haU 
make enquiry by the oathes of twelve men or more of the faid 
county (whereunto the faid parties interefled (hall and may 
have, and take their lawfull challenge and challenges) and 
upon fuch enquiry, hearing, and examining thereof, fct downe 
fuch orders, judgements, and decrees, as the faid lands, tene- 
ments, rents, annuities, profits, goods, chattels, money, and 
ftockes of money, may be duly and faithfully imployed, to and 
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fer £ach of the charitable ufes and intents before rehearfed) re« 
fpe^ivdy, for which they were gii^en, limited, affigned, or apw 
pointed, by the donors and founders thereof. Which orders^ 
judgements, and decrees, not being contrary or repugnant to 
eke orders, ftatutes, or decrees of the donors or founders, fhall 
by the authoritie of this prefent parliament ftand firme and 
good, according. to the tenour and purport thereof, and ihall be 
(executed accordingly, untill the fame (hall be undone or altered 
by the lord chanceTlour of England, or lord keeper of the great 
feale of England, or the chancellour of the county palatine of 
Lancafter, refpe£)ively within their feverall jurifdi^ons^ upon 
complaint by ^ny party grieved to be made to them* 

Provided alwaies, that neither this a6l, nor any thing thereia 
contained, ihall in any wife extend to any lands, tenements^ 
rents, annuities, profits, goods, chattels money, or ftockes of 
money given, limited,, appointed, or affigned, or which fhall 
be given, limited, appointed or affigned to anv coUedge, hall, 
or houfe of learning within the univerfities of Oxford or Cam* 
bridge, or to the colledges of Weftminfter, Eaton, or Win- 
chefter, or any of them, or to any cathedrall or coUegiat church 
within this realme. 

And provided alfo, that neither this a£l, nor any thing therein, 
ihall extend to any citie, or towne corporate, or to any the 
lands, or tenements given to the ufes aforefaid, within any 
fuch citie, or town corporate, where there is a fpeciall gover- 
nour or governours apFK>inted to governe or direiS: fuch Jands, 
tenements, or things difpofed to any the ufes afore&id, neither ' 
to any colledge,. hofpitall, or free Ichoole, which have fpeciall 
vifitors, or governours, or overfeers appointed them by their 
founders. 

Provided alfo, and be it ena£ted by the authoritie afor^idt 
that neither this ad, nor ^y thing dierein contained, fhall be 
any way prejudici^ or hurtfull to the jurifdi£tion of the ordi- 
nary, or power of the ordinary, but that he may lawfully in 
every caufe execute and perfonp the fame, as though this zSk 
bad never been had or made. 

Provided alfo, and be it enafted, that no perfon or perfons ^ 
that hath or ihall have any of the laid lands, tenements, rents, 
annuities, profits, hereditaments, goods, chattels, money, or 
ftockes of money in his hands or pofleffion, or doth or fliall 
pretend title thereunto, ihall be named a commiffioner or 9^^ 
^uror for any the caufes afore&id, or being named, ihall execute' 
cr^ferve in the fame. 
*And provided alfo, that no peribn or perfons, which hath 

{>urchafed or obtained, or ihall purchafe or obtaine upon va« 
uable ccShfideration of money or land, any eilate or intereil of, [ 709 J 
in, to, or out of any lands, tenements, rents, annuities, heredi* 
taments, goods, or chattels. that have been, or ihall be given, 
limited, or appointed to any the .charitable ufes above men- 
tioned, without fraud or covin, having no notice of the fame 

3 Z 3 charitable 



7*9 Stat, de 43 Elif. Cap. 4: 

charitable ufes, ihall not be impeached by decrees or orders of 
commiffioners above mentioned, for or concerning the (ame his 
' cftate or intereft. And yet nevertheleffe, be it ena<fted that the 
(aid commiffioners, or any foure or more of them, (hall and may 
make decrees and orders for recompence to be made by any 
perfon or perfons, who being put in truft, or having notice of 
the charitable ufes above mentioned, hath or (hall breake the 
fame truft, or defraud the fame ufes by any conveyance, gift, 
grant, leafe, d^mife, releafe, or converfion whatfoevcr, and 
againft the heires, executors, and adminiftrators of him, them, 
or any of them, having aflets in law or equitie, fo farre as the 
fame aflets will extend. 

Provided alwaies, that this aft fliall not extend to give power 
or authoritie to any commiilioners before mentioned, to make 
5iny orders, judgements or decrees for or concerning any man* 
Tiors, lajids, tenements, or other hereditaments, afllired, con- 
veyed, gr'anted, or come unto the queens majeftie, to the late 
king Henry the eighth, king Edward the fixth, or queene Mary, 
by aft of parliament, furrender, exchange, relinquiflimenty 
-efcheat, attainder, conveyance, or otherwife. And yet never- 
' thelefle, be it enacted, that if any fuch mannors, lands, tene- 

ments, or hereditaments, or any of them, or any eftate, rent, or, 
profit thereof, or* out of the fame, or any part thereof have, or 
hath been given, granted, limited, appointed, or.afligned to or 
for any the charitable ufes before exprefled at any time fithence 
the beginning of her majefties relgne, that then the faid 
commiSioners, or any foure or more of them, (hall and may as 
concerning the fame lands, tenements, her^editaments, eftate, 
rent, or profit fo given, limited, appointed or afiigned, proceed 
to enquire, and to make orders, judgements and decrees accords 
ing to the purport and meaning of this aft, as before is men- 
tioned : the faid laft mentioned provifo notwithftanding. 

And be it further enafted, that all orders, judgements and 
decrees of the faid commiffioners, or of any foure or more of 
them, (ball be certified under the feales of the faid commiflion- 
ers, or any foure or more of them, either into the court of the 
chancery of England, or into the court of the chancery within 
the countie palatine of Lancaftcr, as the cafe fliall require re-, 
fpeftively, according to the feverall jurifdiftions, within fuch 
convenient time as fliall be limited in the faid commiilions. 

And that the faid lord chancellor, or lord keeper, and the (aid 
chancellor of thedut9hy,{hall and may, within their faid feverall 
jurifdiftions, take fuch order for the due execution of all or any 
of the faid judgements, decrees^ and orders, as to either of them 
fhall feem fit and convenient. 

And that if after any fuch certificate or certificates made, any 
perfon or perfons ihall find themfelves grieved with any of die 
faid orders, judgements, or decrees, that then it (hall and may 
fee lawfull to and for them,, or any of them to complaine in that 
V^halfe unto the faid lord chanccUouri or lord keeper, or to the 
, chancellouf 
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diancellour of the faid duchie of Lancafter, according to their 
feverall jurlfdiAions, for redrefie therein. And that upon fuch 
complaint^ the faid lord chancellour, or lord keeper, or the faid 
chancellour of the duchy, may, according to their (aid feverall 
junfdic^ions, by fuch courfe as to their wifdomes ih^U {eem 
meeteft, the circumftances of the cafe confidered, proceed to 
the examination, hearing and determining thereof: and upon 
hearing thereof, (hall and may adnuU, dimin](h, alter or enlarge 
the faid orders, judgements and decrees of the faid commif- 
fioners, or any foure or more of them, as to either of them in 
their (aid feverall jurifdi&ions (hall be thought to ftand with 
cquitie and good confcience, according to the true intent and, 
meaning of the donors and founders thereof, and (hall and 
may taxe and award goodcofls of fuit by their difcretions, 
againft fuch perfons as they (hall find to complaine unto them 
without juft and fuffiicient caufe of the orders, judgements, and 
decrees before mentioned, 39 £1. 6. 43 £L 9. 

Authority is given to the lord chancellour* or lord keeper* and 
to the chancellour of the dutchy refpedtively* to grant commiflions 
under the feverall feales. 

Concerning thefe commiiSonsy thefe iixc t!hlngs are to be ob- 
ferved : 

Firft the number muft be foure* or more, 

2. The commiffioners to be the bifhop and chancellor of that 
dioceiTe (if there be a biftiop) and other perfons of good and found 
behaviour. 

3. In that commiifion any foure of them doe fuffice to make 
orders and decrees, for therein none is of the quorum, , 

4. None (hall be commiffioners that have any part of the lands^ 
&c. or goods* or chattels* money, or (lockes in quefHon. 

5. The commiiHon is to limit a certame time* within which the 
commiilloners are to order* decree* and certifie. 

6. Their authority is to enquire as well by the oath of 
twelve lawful! men* or more* as by all other good waies and 
meanes. 

Concerning the jurors* or inqueft of inquiry* thefe two things are 
to be obferved : 

FM, the parties intere(red may have and take their lawfull chaU 
lenge and challenges, 

2. None that pretend title to any of the lands* &c. goods or 
chattels, money* or flocjces in queilion* (hall be a juror, &c. 

They are to enquire of ^11 and fingular gifts* limitations* and ap* 
pointmencs of any lands* tenements* rents* annuities* profits, here- 
ditamencSf goods* chattels, money* and ftockes of ^noney* for 2U 
charicable ufes in relieving* maintaining* repairing* educating* 
preferring* marrying* fupporting* aidbg* helping* redeeming and 
eafmg. • 

I. For reliefe of aged* impqtent* and poore people* 2. for main- 
tenance of ficke and maimed fouldiers* j. (chooles of learning, 
4. free fchooles* 5. fcholars in univerfities* 6. and houfet of cor- 
redlion, 7. for repaire of bridges* 8. of ports or havens* 9. of 
caw£es> 10. of churches* ii.offea-bankes* 12* andofhigh-waiesi 
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13. for education snd prefsrmenf of orphans, i^ for ai^rriage of 
p/x>re maides, 1 5. for fupportation| aide, and help of youog tradef. 
men, 16. of hancH. crafts men, and 17. of perfons decayed, 18. for 
reclcmpiion or rrliefe of prifoners or captives, 19. for cafe and aide 
of any poore inhabitants, concerning payment of fiftcencs, ac fct- 
Ung out of focddiers, 21. and other taxes. 



till 2 



And the ceyTimifEon- 
crs have po\^er alio 
to enquire of thefe nine' 
things^ 



• So as none 
buc valuable 
confiJeijcioiiy 
and uo v.ilual>Ie 
confideration, 
but tor money 
or land, w'll 
(crve cbe turrit. 



* N'>ta, aflTcts in 
eqii t\, as tiu *ff 
confi.4rR:ei, and 



fi.Ofabufes, 

2. Breaches of truft, 

3. Negligences, 

4.. Mif imployments, 

5. Not im ploying, 

6. Concealing, ^ 
/• Defrauding, 

8. Mif- con verting, 
^9. Mif govenuocnt/ 



of any lands, tene*' 
ments, &c. rentt^ 
Sec, goods, money, 
^&c. given to any 
of the charitable 
ufes aforefaid. 



But this a& doth not extend to all lands, See. nor to all 
goods and chattels, money, or flockes given to any of the chari- 
table ufcs aforefaid ; but certaine are excepted ia thcfe eight feveraQ 
cafes, 't/iz, 

Firfi, of the colledges, halls, or houfes of learning in cither of 
tie univerfities. 

2. Of the collcdge of Weftminftcr. 

3. Ofthecolledge of Eaton. 

4. Of the colledge of Winchefler. 

5* Of any city, or towne corporate, where there is a fpeciall 
govemour or governours of fuch lands, &c. 

^ 6. Of any colle Jge, hofpitall, or free fchoole, which have fpeciall 
vifitors, or governors, or overfeers, appointed to them by their 
founders. 

7. Of purchafers, having thefe three qualities: firft, for • valu* 
able confideration of money or land: 2. without fraud or covin: 
3 having no notice of the fame charitable ufe. But albeit the com- 
miflioners cannot make any decree againll any fuch purchafers, 
yet may they make decrees for recompence to be made by any 
pcrfon or perfons, who being put iii trull, or having notice of the 
charitable ufes aboveiaid, have or (hall breake the faid truft, or 
defraud the fame ufes by any conveyance, gift, grant, leafe, relea(e» 
or cor.vcrfion, and againfl his or their heires, executors and adminif- 
trators, having aiTets in law or * equity, fo farre as the famd aiTett 
will extend. 

8. O' purchafers of lands, tenements, and hereditaments aflured, 
conveyed, or come to queen Elifabeth, Hen. 8. Edw. 6. or queen 
Mary by a£k of parliament, furrender, exchange, relinquifhment, 
cfcheat, attornment, conveyance, or otherwife. But if any fuch 
manners, lands, 8cc. have fincc the beginning of queen Elifabeths 
reigne been given, &c. to any of the charitable ufes before cx- 
prcffed, then this a6l doth extend to the fame, 

Coi^cerning the certificate of the commiffioners, thefe foure 
things are to be obferved : 

^ Firft, that they ccrtific their order and decree rcfpedlively, 
either into he court of the chancery of England, or into tho 
chancery of the county palatine of Lancafter, as the cafe ihall 
require. 

t. That 



Stat, de 31 EUr. Cap. 12. 



fU 



t« Thtt it ought to be in parchment, under the hands and Cn^ 
of the commiflioners* 

3. It muft be within the time limited in the commli&on. 

4. Th^.t the lord chancellor, or lord keeper, and the faid clian« 
cellor of the duchy (hall and may within their feverall jarifdidliona 
take Aich order for the due execution of all or any of the laid judge- 
ments, decrees and orders fo certified, as to either of them ihall 
ieem fit and convenient. 

In the remedy for the party grieved with fuch decrees focertified, 
thefe five tniogs are to be confide red : 

Firft, 't^t he complaine to the lord chancellour» or lord 
keeper, or to the chancellour of the duchy, according to their 
feyeraI]^urirdi£lions for redrcffc thereof. And this complaint is 
to be by bilL 

2. Upon fuch complaint, fird, they Ihall reQ>e£tively by fuch 
courfe, as to their wifedomes (hall feem meeteft, the circumftance 
of the cafe confidered, proceed to the examination, hearing, and 
determining thereof. 3. (Tpon hearing thereof fliall or may 
admit the whole (which rarely is done) diminifh (in part) or 
enlarge (that is, to confirme the former, and to enlarge the 
fame by adding Something thereunto) the judgements and decrees 
fo certified. 

3. As fhail be thought to ftand with equity and good confcience. 
A, Accord. ng to the true intent and meaning of the * donors 

and founders thereof I, rek rii« 

. 5. And (hall and may ta^ and award good cofts of fuit by their Z>mm\Bontn 
difc'retioBs ^refpedively) a^ainft fuch perfons as (hall complaine 'to «nd chaocellois 
them refpe^ively, without jull and fufficient caufe of the orders^ - • -* 
judgements, and decrees before mentioned. But this order being 
l^iven and limited by adl of parliament, no cofts (if the order, 
judgement, or decree be adnulled, dimini(hed> or enlau'ged) ought 
to be given to the party complaining. 
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The Expofitionof the Statute of 31 Elif. Cap. 
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* Forntn \ fe» 
rendo (aut quo4 
fit foris) quia 
ibidem mercef 
tfportari folent t Latinc, Ferise, quia ibidem merces portantur. Vade Feirest or §9Xn$ Anglic2» 
le Fohre GaIHc^ Nundinas a nono die, 8tz, jBftfttt is derived li mercando, of buying and fellingt 
and io ia mercatui alfo. Emporium, Gxaece '£/(*v^g(ov, quia ibi conTenittot''£/bMrofoi> i« Mcrcatoret. 



BEFORE we enter into the expofition of this ftatnte, we will 
confider, firft, what the common law was before the making 
of this ftatute, 2. what any ads of parliament have wrought in thia 
cafe, before this aA of 31 Elif. 3. we will difcend to the expofition 
of our faid ad of 31 Elif. 

As to the firft, the common law did hold it for a point of great 

policie, and behovefull for the common-wealth, that faires and 

jBftrkeu overt ibould be repknilhed^ and well fumifhed with all 

^ manner 
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35 H.6. 29. PI. 
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^ Scud. 39. b. 
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and all the 
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fc. 33H.6.5. 
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manner of commodities, vendible in faires and markets, for the 
neceilary fudentation and ufe of the people. And to that tnd the 
common law did ordaine (to encourage men therennto) that all 
iaies and contrads of any thing vendible in faires or markets 
overt Qiould not be good onely between the parties, but ihonld 
bind thofe that right had thereunto. But thb role hatb man/ 
exceptions. 

Firfl, it ihall not bind the king for any of hiis goods fold in 
market overt by any perfon, but regularly the (ale by a ftranger 
in market overt bindeth an in^nt, a feme covert that hath right 
either in their owne right, or as executor, or adn^iniHrator, ideots, 
non compos mentis^ men beyond fea, and in prifon, that right have to 
the fame. 

2. Although the ^ires or markets be overt, yet the fale muft be 
made in a place that is overt and open, not in a backe roome* 
ware-houfe, &c. as yqu may reade,lib. 5. fol. 83. b. cafe de market 
overt. 

3. Although it be in an open place, yet overt in this cafe im- 
plies apt and fufHcient, as not to fell plate openly in a fcrivenera 
Ihpp, or the like, but openly in a goldfmiths (hop, &c. lib. 5. fol. 
83. uhifupra* 

4. It muil be a fale, and not a free gift, without any valuable 
confideration : for faires and markets were not inftituted for gifts* 
but for fales; therefore gift in this ad is to be intended of a gift 
for valuable confi(i^rapion» and not a free gift. ^ 

* c. If the buyer dpth know whofe goods they were, and that 
the teller thereof hath at the moil but a wrongful] pofleffionj thia 
ihall not bind him that right hath, 

* 6. If they be fold by covin between two of parpofe to barre 
him that right hath, this barreth not, 

(7. If a fale be made of goods by a ftranger in a market 
overt whereby the right of A. is bc^nd, yet if the feller a**r 
quireth the goods againe* A. may take them aeaine, becanie 
he was the wrong doer, and he (hall not take a£rantageof his 
owne wrong. 

8. There muil be a fale and contrad; and therefore a fale to 
a man of his owne goods in market overt, bindeth not; and like* 
wife a fale in market overt by an infant of fuch tenderneife of age^ 
as it may appeare to the buyer that he is within age* or by a ' fen^ 
covert, if the buyer knov^ her to be a feme covert (unlefte for fuch 
things as (he ufually trades for, or by the confent of her hu/band) 
bindeth not. Etfic defimilibus, 

* 9. The contrad mud be originally and wholly made in the 
market overt, and * not to have the inception out of the market,and 
the confummacion in the market. 

10. By the common law the property was altered (though fome 
opinions be to the contrary) by fale in market overt, albeit no toll 
was paid either in refped of the freedome of the faire or market* 
wherein no toll at all was to be paid, or for that many were dif- 
charged of payment of toll, as the king, and fome of his fubjeds by 
charter, and fome by cennre, as ancient demefne, &c. where toU of 
others was to be taken. 

11. The fale muft not be in the night, bat between iht rifing of 
the fun* and the going downe of the fame: for he that hath a faire 
or market, either by grant or.prefcriptioxu hath power to hold it 

fir 
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fir UHtm diemfjiu duos^ vel tres Mts^ CsTr. where (dies) is taken for 
^Us folaris ; for if it (hould be uken for dits naturalis, then 
nighc the Tale be ma ie at midnight. And yet the fale that is 
made in the night is good between the parties, bat not to bind a 
flranger that right hath. 

1 2. A, courr.it a robbery or felony of the goods of B. th^ ofiicer 
of the king doth feife the goods (in lawfull manner) to the kings 
ufe. B. pi^rfueth his* appeale frefhly, the kings officer, or any other 
felleth the goods in market overt; B. purfueth his appeale againft 
A. untill he hath convicted him of the felony, the king fhall make 
him reftitution of his goods, notwithftanding the fale in market 
overt» becaufe of the freih and diligent fuit and purfoit of record, 
the goods were.fo proteded thereby, and by the kings feifure,that 
the property of the fame, being tanquam in cuftodia legis, cannot be 
altered by fale in market overt. And by the flatute of 21 H. 8. 
cap. 1 1, it is ena^ed, that if any felon be of any money, goods, or 
chattels, and the faid felon be indited, and after arraigned of the 
, fame felony, and found guilty, or otherwife attainted, by reafon of 
evidence given by the party fo robbed, or owner, or by any other 
by their procurement, • that the party fo robbdd, or owner fhall be 
reilored to his faid money, eoods, and chattels. And that the 
juftices, &c. have power by this prefent aft to award from time to 
time writs of reditution, &c. in like manner,^ as though an^ fuch 
felon were attainted at the fuit of the party in appeale. 

So as in this cafe alfo the party robbed, or owner fhall have re- 
flitution, notwithilanding any fale in market overt. See the third' 
pan of the Inflitutes, cap. Reflitution. And the reafon of the law 
in thi; cafe of reilitution is, to incourage the owners to purfue the 
felons, that they might be condignly punifhed, ut pana ad faucta, 
tnetu-s ad omws ptrveniat* Apd although in this rare cafe it may* be, 
that one may lofe tjie horfe which he came to bona fide in market 
overt; ytl J^oliatus debet ante omnia reftitui. And the old rule, 
€a*veat emptor , doth hold herein : and when two rights come toge- 
ther, the ancient right is to be preferred. 

And it is to be obferved, that none of thefe 12 exceptions ara 
abrogated by any adt of parliament, but yet remaine in full 
force. 

As to the fecond, we are to confjder the fUtute ofiz & 3 Ph. S^ 
Mar. cap. 7. emituled. Sellers of horfes in ^ires, markets, Zcc^ 
y^hich (becaufe horfe -flealers may flee farre off in a fhort fpace) 
bath ma^e void the fale of hprfes in market overt in divers cafes. 
The tenour of which ad enfueth ; 
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See Stamf. Pt 
Qor. 365. b. 
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•Notetliereab. 
folate words for 
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by experience* 
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the maoner of 
the writs of ftf' 



Forafmuch as (lollen horfes, mare% and geldings, by theeves 
and their confederates, be for the mofl part fold, exchanged, 

! riven, or put away in houfes, ftables, backfides, and other ♦ 
ecret and privie places of markets and faires, and the toll alio 
privily paid for the fame, whereby the true owners thereof, be- 
ing not able to trie .the faUhood and covin betwixt the buyer 
and feller of fuch horfe, mare, or gelding, is by the common 
lawes of this realme without remedy : 

Be it therefore cnafted by the authoritie of this prefent par- 
liament^ that, the owner, govei^npur, ruler, fermor, fteward, 

bailiffe. 



% & 3 Phil, fc 
Mar. cap. 7. 

• Hereby tbe 
vulgar people 
were deceived^ 
but in law this 
changed no pro* 
perty, as befois 
it appeareth, 
lib. 5. fo. 83. 
ubi fupra. 
Tbei.btanch* - 
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^ bailiiFe, or chiefc keeper of every faire and market orert whfaij^ 

. tliis realnie, and other* the queenes dominions, (ball before Ae 

A ccTt^n & fpe- feaft of Eafter next, and fo yearly appoint and limit out a cer- 

piaii pi.'ce Mr j^^jj^^ ^^j fpeciall open place within the towne, place, field, or 

the horlc-Uue. • v ^ l r u- j if u i^ 

Circuit, where horles, mares, geldings, and colts, have been 
'^^cm '**""^^* 2^^ fl^^" ^^ ^^^^ ^o be fold in any faire or market overt, in 
Con to ulw toll," which (aid certaine and open place, as is aforefaid, there fliall 
& keep the hors- bc by the faid ruler or keeper of the faid faire or market^ put 
f^irefr^^mioof j^ and appointed one fufficient perfon or more, to take toll, 
noon,^till fun-*' ^"^ '^^^P ^^^ ^^^^ place, from ten of the clocke before noone, 
fct. untill fun-fet of every day of the forefaid faire or market upon 

pain to lofe and forfeit for every default forty fhillings. 
The 3. branch. And that every toll-gatherer his deputy or deputies, fhall, 
«. The toll ga- during the time of every the faid faires and markets, take their 
th^toil bitwwn ^"^ ^^^ lawfull tolls, for every fuch horte, mare, gelding, or 
fhefe ho«res. colt, at the faid open place to be appointed, as is aforefaid, and 
a. And (hall have betwixt the houres of ten of the clocke in the morning, and 
him'^hlf pirthlT ^^^ fun-fet of the fame day, if ic be tendered, and not at any 
to the bargain at Other time or placc, and ihall have prefentiy before him, or 
the taking of the them at the taking of the fame toll the parties to the bargainee 
3 ' And th« exchange, gift, contract, or putting away of every fuch horfe^ 
horfe, Sec. mare, gelding, or colt, and alfo the iame borfe, mare, gelding, 

4. And fliail and colt fo fold, exchanged, or put away; and fliall then write, 
the name*,^. ^^ ^^^ ^^ ^"^ Written in a booke to be kept for that purpofe, 
names, & dweU the names, ftrnames, and dwelling places of all the (aid par- 
ring placet of tigs^ gnd the colour, with one Tpeciall marke at the leaft of 
Ss the*cojoa!^"* every fuch horfe, mare, gelding, or colt, on paine to forfeit at 
with vne fpeoUU and for every default contrary to the tenour hereof forty fliili* 

jnarlw at the lingS. 

f .ch hoZTicc. .* A'ld the faid toll-gatherer, or keepei;^of the faid book, fliall 
• The 4. branch, within onc dav next after every fuch feire or market, bring and 
The toll-gather- deliver his faid booke to the owner, governour, ruler, fteward, 
bUk to'the '^' bailifFe, or chiefe keeper of the faid faire or market, who fliaU 
owner, Sec. of then caufe a note to be made of the true number of all horfes, 
the faire or mares, geldings, and colts fol^at the faid market or (aire, and 
niai et. ^^1 J,gj.g fubfcribe his name, or fet his marke thereunto, upon 

paine to him that fliall make default therein to lofe and forfeit 
for every default forty fliillings, and alfo to anfwer the partio 
grieved by reafon of tne fame his negligence in every behalfe. 
The 5. branch. And be it further enacted by the authoritie aforefaid, that 
SiK point* 10 the fale, gift, exchange, or putting aviray after the laft day of 
of'thc righi***^^ February now next coming, in any iaire or market overt, of 
owner, &c. any horie, mare, gelding, or colt, that is, or fliall be theeviflily 
1. The horfe ftoUen, or felonioufly taken away from any perfon or perfons, 
ridden &r"'*open- ^^'^ "^^ ^^^^ ^^^ away, nor exchange the propertie of any 
ly in the fjirc pcrfon or Dcrfons to, or from any fuch horfe, mare, gelding, or 
or njiarkct, by colt, unleflc the fame horfe, mare, gelding, or colt, fliall be in 
holr^Vc'twccn" *® ^^^^ ^^*^ '^^^ ^^^^^ ^^ market, wherein the fame fliall be 
tea of the clock fo fold, given, exchanged, or put away, openly ' ridden, ledy 
kefore noen. Walked, driven, or kept (landing, by the fpacc of one houre to- 
gether 



in all 
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gether at theleaft, betwixt ten of the clocke in the morning, «nd fun-fetting, 

and the fun-fetting, in the open place of the faire or market, l^^^^^j^li^ 

wherein horfes are commonly ufed to be fold, * and not within tered or changed. 

any houfe, yard, backfide, or other privie or fccret place ; ' and This is in af- 

unleffe all the parties to the bargaine, contraft, gift, or ex- ^^^l J^^',^* 
change, prefent in the faid faire or market, {hall alfo come to- 
gether, and bring the horfe, mare^ gelding, or colt fo fold, ex- [ 716 ] 

changed, given, or put away to the open place appointed for The 6. branch. 

. the toll-taker, or for the book-keeper, where no toll is due, ♦ ^r^'athath b^ll 

«nd there enter^ or caufc to be entrcd their names and dwelling aforcfaid, toil is 

places in manner as i? aforefaid, ' with the colour or colours, nor ever dge nor 

and one fpeciall marke at the leaft of every the fame horfes, ^"^5**'* ^^f^, 

mares, geldings, or colts m the toll-takers booke, or m the & markets, ro 

keepers booke for that purpofe, whereunto toll is due, as is the end that th«f 

aforefaid, « and alfo pay him their toll, if they ought to pay ^^'^b^'"^^^^ 

any, and if not, then the buyer to give one penny for the entry icnt in thX*" 

of their names, and executing the other circumftances afore re- ««f« » the coll 

hcarfed, to him that (hall write the feme in the did booke. '«eivcrs- 

And if any horfe, mare, gelding, or colt, that is, or (hall be The 7. branch. 

theeviihly ftoUen, or taken away, ihall after the faid laft day of * This maktth 

February next coming be foldj given, exchanged, or put away 7)1^',^^ mwkre 

in any faire or market, * and not ufed in all points, according oyert, if the 

to the tenour and intent of this eftatute, that dien the owner rf ^^^^^ be not 

every fuch horfe, mare, gelding, or colt, fhall and may by force ^^Lfd'o\nt9 

of this eftatute feife, or take againe the faid horfe, mare, gelding, according to tU 

or colt, or have an a£^ion of detinue or replevin ft>r the iagie, *«"<>"«■ «"? '«- 

any fale, gift, exchange, or putting away of any fuch horfe, SeVftr^efe^* 

mare, gel£ng, or colt, other then according to this eftatute in points in the j, 

any wife notwithftanding. 4» 5» * 6. 

The one halfe of all which forfeitures to be to the king an4 Th^^'g ^ 
queens maieftie,herheiresand fucceflburs, and the other to him ^ * ""^ 

or them that will fue for the fame before thejuftices of peace. The penalty 
or in any of the king and queenes majefties ordinary courts of J° J**^ '"'J?'^/^^ p 

record, by bill, plaint, action of debt, or information) in peace* &cj^^* 
which fuits no protedion, eflbine, or wager of law ihall be 
allowed. 

And be it enabled by the authoritie aforefaid, that thejuftices The 9. branch, 

ofpeaceof every place and county, as well within liberties, as Juft'«i of peace 
with«ut,fhall have authoritiein their feffions withinthc limits of term1^!auf!' 

their authoritie and commiffion, to enquire, heare, and deter- fences agaWift 

mine all offences againft this eftatute, as they may doe any ^"" *««t«- 
other matter tryable before them. 

Provided alwaies, that in every fuch faire and market, where The 10. branch, 
any toll is, nor ihall be due, nc leviable by reafon of the free^ 

,dome, liberty, or priviledge of the faid faire or market, the The book- 
keeper or keepers of the booke touching the execution of ^*^P*" ^^^. ^^ 

this prefent aft, ihall take nor exad but one penny upon and for writing theTntry 

every contrad, for his labour in writing the entry concerning of the concraa- 
tile premifles, in manner and forme, as is before declared. 

But ' 
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' Bat feeing neither the rules of the common-law^ nor the pr^ 

vidonsofthis a^ wrought fo good effect as was expeded, therefore! 
a right profitable additionall law was made /// anno 31 regime Eli'^ 
fahetbte, for the faving of the property of horfes, mares, geldings, 
coltsy and fillies, to and for the right owners, which hereafter 
enfueth : 



The caufes 
wherefore 
horfe*, &c. are 
f* commoDly 
ftoln. 

[7^7] 



• a & 3 Phil. & 
Mar* cap. 7. 
SeezE. 3. c. 15. 
5E.3C.3. 
S7 U* 0. c. 5« 



The I. branch. 



this is an a£t of 
addition, con- 
filling upon fix 
poinds, for the 
laving of the 
pioperty of the 
right owner. 
» A gift, with- 
out valuable 



Wher'^as through the counties of this reatme, horfe-fteal- 
iiig is growne fo common, as neither in paftures or clofes, 
nor hardly in ftables the fame are to be in fafety from 
ftealing, which enfueth by the ready buying of the fame 
by horfe-courfers and others in fome open faires or market$ 
farre diftant from the owner, and with fuch fpeed as the 
owner cannot by purfuit .poflibly help the fame: and ♦ fiin- 
dry good ordinances have heretofore been made touching 
the manner of felling and tolling of horfes, mares, geldings, 
and colts in faires and markets, which have not wrought fo 
good eiFe£t for the repreiSng or avoiding of horfe-ftealing, as 
was expe£ted. 

Now for a further remedy in that behalfe, be it enaded by 
Jbcr*remU*y["'' *^ authoritie of this prefent parliament, that no perfon aftef 
twenty dayes next after the end of this feffion of parliament, (hall 
in any faire or market, fell, * give, exchange, or put away any 
horfe, mare, gelding, colt, or filly, unleffe * the toll-taker there, 
or (where no tdl is paid) the book-keeper, baiKfie, or thiefe 
officer of the fame faire or market^ fhall and will take upon him 
pcrfeft knowledge of the perfon that fo fhall fell, or offer to fell*, 
give, or exchange any horfe, mare, gelding, colt, or filly, and of 
confiderjtion in his true chriflen name, ftrname, and place of dwelling or refian- 
a?tercth"no''* cic, * and fhall enter all the fame his knowledge into a booke 
property, as be- there kept for fale of horfes, ^ or elfe that he fo feilmg, or offering 
fore haih been to fell, give, exchange, or put away any horfe, mare, gelding*, 
tute refhamedi" *^^^^> ^! *"/» ^^"^^ ^^'^^^% "^^^ the toll-takcr, or other officer 
the very fale, and aforefiiid of the fame faire or market, one fufficient or credible 
maittth it void, perfon, that can, fhall or will teflifie and declare unto, and 
purfuedfandthU ^^^"^^^ '""^^^ toll-taker, book-keeper, or other officer, that he 
firft branch is in knoweth the party that fo felleth, givcth, exchangeth, or putteth 
the dif-jundtivt, away fuch horfe, mare, gelding, colt, or filly, and his true name, 
iirname, myltene, and d welhng place : ♦ and there enter, or 
caufe to be entred in the booke of the faid toll-taker, or officer, 
as well the true chriflen name, and firname, myflerie, and place 
of dwelling or refiancie of him that fo felleth, giveth, exchangeth, 
or putteth away, fuch horfe, mare, gelding, colt, or filly, as of 
him that fo fhall tedifie or avouch his knowledge of the fame 
perfon, * and fhall alfo caufe to be entred the very true price or 
value that he fhall have for the fame horfe, marc, gelding, colt> 
or filly fo fold. 

cifnt an4 credi- 
ble pcrfor, &c. that ihall avouch, 5ec. who vulgarly is called a voucher; and this branch exteodeth 
10 all falct of horfet, in market overt, whether the horfe, &c. be iVolne, or not ftolne. ' The 1.. 

branch. That he fo felling, &c. caufe 10 be entred the true chriftian aasie,and firname, nyfterie, at4 
j^lace of dwell >Dg» Itc. and the very uue price and vaioc See for the 6th point ia the (cveaih branch. 

AiuL 



unlelTe either 
the toll- taker or 
book-keeper 
ihail and will 
take upon him 
pri \'t&. know- 
ledge, &c. or 
cKe that he fo 
felling, or of- 
fering to fell, 
&c. ihall bring, 
Ire. on« fuffi- 
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♦ And that ho perfon flisdl take upon him to avouch, teftifie, * T$c 3. branch. 
or declare, that he knoweth the party that fo (hall offer to fell, J^onlbfrn to"^- 
give, exchange, or put away fuch horfe, mare, gelding, colt, or vouch, uniefle he 
filly, unlcffe he doe indeed truly know the feme party, and ihali ^ *>n<*«cd truly 
truly declare to the toll-taker, or other officer aforefaid, as well °°^' *^* 
tlie chriften name, (irname, myfterie, and place of dwelling and 
refiancie of himfelfe, as of him, of, and for whom he maketh 
fuch teftimony and avouchment. 

And that no toll-taker, or other perfon, keeping any booke The 4. branch, 
of entry of feles of horfes in feires or markets, fliall take or re- ^o^l['e^!j^'''** 
ceive any toll, or make entry of any fale, gift, exchange, or put- ihui niake my 
ting away of any horfe, mare, gelding, colt, or filly, unlefle he «ntry, &c. but 
knoweth the party that fofelleth, giv^ exchangeth, or putteth JJ^ai^/jn the 
away any fuch horfe, mare, gelding, colt, or filly, and his true ^ft branch. 
chriften name, firname, myfterie, and place of his dwelling or [ 7i8 ] 
refiancie, or the party that (hall and will teftifie and avouch his 
knowledge of the fame perfon fo felling, giving, exchanging, or 
putting away fuch horfe, mare, gelding, colt, or filly, and his 
true chriften name, firname, myfterie, and place of dwelling or 
refiance, and fhall make a perte£l entry intp the iaid booke of 
fuch his knowledge of the perfon, and of the name, firname, 
myfterie, and place of the dwelling or refiancie of the fam« 
perfon, and alfo the true price, or value that fhall be, bona fide^ 
taken or had, for any fuch horfe, mare, gelding, colt, or filly fo 
fold, given, exchanged, or put away, fo farre as he can under- 
ftand the iame, and then give to the party fo buying, or taking The 5. brtnck 
by gift, exchange, or otherwife, fuch horfe, mare, gelding, colt. To give to the 
or fUly, requiring and paying; two pence for the fame, a true and ^^ ^^ buying, 
perfect note in writing of afi the full contents of the fame, fub- ptrft&^^ottln 
fcribed with his hand, on «* paine that every perfon that fo (ball writing, &c. re- 
fell, give, exchange, or put away any horfe, mare, gelding, colt, <l^j>"g ^"^ 
or nlly, without being knowne to the toll-taker, or other ?©/ thVnime!"*^ 
officer aforefaid, or without bringing fuch a voucher or wit- • ob pain,*c« 
nefle, caufing the fame to be entred as aforefaid, and every 
perfon making any untrue teftimony or avouchment in the 
behalfe aforefaid, and every toll- taker, book-keeper, or other 
officer of faire or market aforefaid, offending in the premiffes 
contrary to the true meaning aforefaid, fhaU forfeit for every To forfeit five 
fuch default the fumme of five pounds; but alfo that every fale, P®"****** . 
gift, exchange, or other putting away of any horfe, mare, 
gelding, colt, filly, in faire or market not ufed in all points 
according to the true meaning aforefaid, fhall be void : the one 'the penalties t* 
halfe of all which forfeitures to be to the queenes majeftie, her ^^ «cov«ed bc- 
heircs and fucceffors and the other halfe to him or them that pca«,"&c"°^ 
will fue for the fame before the juftices of peace, or in any of 
her majefties ordinary courts of record, by bill, plaint, a£tion of 
debt, or information, in which no efibin or protection fhall be 
allowed. 

And be it further enafled, that the juftices of peace of every The 6 branch. 
place and county, as well within liberties as without, fhall have Juftices of peace 

authoritie '^ff'^'^.'^''^^ 
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tuthoritie in their feffions whhin the limits of their anthoritfe 

and cotnmiffion, to enquire, heare, and determine all offences 

againil this ftatute^ as they may doe any other matter tryabto 

before them. 

The 7. ^rtncb. And be it further ena^ied^ that if any horfe, mare^ gddin|^ 

;Extcndcth only ^j^ ^ ftjjy^ ^fj^j. twenty daves next enfuing the end of this 

that^rrftoine, feffion of parliament, fhall be rfoUcn, and after (hall be fold in 

The Axth point Open faire or market, and the fame fale fball be ufed in all points 

for the faving of ^^j circumftanccs as aforcfaid : that yet nererthelefle, the falc 

the n^hTrwncr, of any fuch horfe, mare, gelding, colt, or filly, within fix monetbs 

Albeit this aa next after the felony done, (hall not take away the property of 

be purfued in all ^he owner from whom the fame was ftollen, fo as daime be 

SlT'm market made Within fixe moneths by the party from whom the fame 

overt ihaii not was ftolkn. Or by his executors or adminiftrators, or by any 

take •'^y '^* other by any of their appointment, at, or in the towne or pari(h 

the owner, &c. whcre tiie fame horfe, mare, gelding, colt, or filly fhall be found^ 

ci/tme wit in before the maior or other head officer of the fame town or 

fijiiixmeth9»ftc. p^rifh, if the fame horfe, mare, gelding, colt, or filly fhall hap- 

' pen to be found in any towne corporate, or market towne^ or 

eHe before any iuflice of peace of that county neere to cbs 

place where foch horfe, mare, gelding, colt, or filly (hall be 

found, if it be out of towne corporate, or market towne, and fe 

Two fuflicient as proofe be made within forty daies then next enfuing, by two 

witucflcs. fufficient witnefFes to be produced and depofcd before fuch 

L719 ] head officer or juflice, (♦ who by vertue of this acl fhall have 
onecaneia- authority to mini iter an oath in that behalfe) that the property 
iHTnTw mw! ^f ** ^^^ ^^^^^ ^^^^^ gelding, Colt, or filly fo claimed, was 
jier, without ad in the party, by, or for whom fuch claime is made, and was flol- 
of parliament, len from him within fix moneths next before fuch claime of anjr 
fuch horfe, gelding, mare, colc^ or filly, but that the parr^ fi-om 
whom the faid horfe, mare, geldfng, colt, or filly was ftollen^ 
his executors or adminiflrators, fhall and may at all times after 
notwithflanding any fuch fale or fales in any faire, or open 
tTpon payment market thereof made, have propertie and power to have, take 
M wm"^"/Mp^ againe, and enjoy the fiiid horfe^mare, gelding, cdt, or filly, 
payTdVor the "P^" payment or readinefTe, or offer to pay to the party that fb^ 
iune. have the poileffion and interefl of the fame horfe, mare, geldings 

colt, or fiily, if he will receive and accept it, fo much money as 
the fame party fhall depofe and fweare before fuch head officer, 
• No man can or juftico of peace (♦ who, by vertue of this ad, (hall have 
!llwMfe*wilh-* «"**^o"tie tominifler and give an oath in that behaTfe) that hee 
out aa of par- P^^id for the fame bona fide, without fraud or coUufion, .any 
liaxaent. law^ fl'atute, or other thing to the contrary thef eof in any wife 

notwithflanding^ 

Thk iuBt is but an-a£t (as hath been fald) of addition to the com* 
mon law, and to the ad of a & 3 Phil. & Mar. cap. 7. all Handing 
in force> ahd mull be parfued. 

The S. branch* And be it further enaded by the authoritie aforefaid, that 
Clergy taken jj^gj. j^yenty daies after the end of this fcffioa of parliament, not 

from acciffaric*, ' . • , 

»c rf«r. t ©ncJy 
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otiely all acceflal-ies before fudi felony done, but alfo all accef- 
faries after fuch felony, (hall be deprived and put from all benefit 
of their clergy, as the principall by ftatute heretofore made, is^ 
or ought to be* . 

So as what by the 12 points of the common law, and what by the 
12 points of additions by thefe two ftatutcs the property of horfes, 
&c. are fo preferved, as if the owner be of capacity to underftand 
them (being colleded together, and explained by our labours) and 
be vigilant and induftrious to purfuc the fame, it is almoll impoflible 
that the property of the horfe, 8tc. cither ftolne, or not flolne, 
ihould be altered by ahy fale in market overt by him that is mal^ 
Jidei pojjejfor, 

. And let the owner or rdler of the faire, the toll-taker; or book- 
keeper, and the avoacher take heed, that they performe the doty 
enjdyned to them by t^is ftatute, otherwife it will be very pcnall to- 
them. And hereby good dtredion is given to coiirritiets, horfe- HSppocomi, 
Gourfen how they may fafely deale. » Manionec e^uii* 

rum. 



The ExpofitioiL of the Statutes 6f 39 Elif. [720] 
Cap. 5. and 21 Jac* Cap. !• concerning the 
Eredion of Hofpitals^ and Houfes of Cor- 
reftion. 

DE it enabled by the authoritie of this prefent parliament, 3> ^l»f« ««*; ii 

that all and every perfon and perfons ( i ) feifed of an eilate 
in fee-fimple (l), their heires, executors, or affignes (3), at 
his or their wills and pleafures, fliall have full pOwer, ftrength, 
licence, and lawfull authoritie at any time during the fpace of 
twenty yeares (4) next enfuing, by deed inroUed in the high 
court of chancerie, to ere£l (5), found and cftablilh one or 
more hofpitals (6), meafons de dieUy abiding places, or houfes of 
corrediion, at his or their will ^nd pleafure, as well for the 
finding, fud^ntation and reliefe of the maimed, poore, needy^ 
or impotent people, as to fet the poore to worke, to have con- 
tinuance for ever (7), ajid from time to time to place thereirl 
fuch head and members, and fuch number of poore, as to himi 
his heires and affignes (hall feem convenient : and that the 
fame hofpitals or houles fo founded (8), ihall be incorporated^ 
and have perpetuall fucceffions (9) for ever, in fad, deed, and 
name, and of fuch head members, and numbers of poore, needy^ 
maimed, or impotent people, as (hall be appointed, afTigned^ 
limited, or named by the founder or founders, his or their 
heires, executors or affignes, by any fuch deed inrolled: and 
that fuch hofpitall) /nr^/7 ^r ^/Vm)- abiding place, or houfe of 
II; Inst. 4 A tor- 
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corre&ion, and the peribns therein placed, (hall be incorporatedy 
uamed, and called by iuch name as the (aid founder or foufw 
ders, his heires, executors or adignes ffaall fo limit, affigii^, alnd 
appoint: and the fame hofpit ill, meafon de dieuy abiding frface, 
or houfe of corrcclion fo incorporated and named) (hall be a 
body corporate and polhick, and (hall by that name of incor- 
poration have full power, authority, and tawfull capacitle and 
abilitie, to purchafe, take, hold, receive, enjoy, and have to 
. them and to their fucceiTors forever, as well goods and cattells, 
as mannors, lands, tenements, and hereditaments, being free- 
hold, of any perfon or perfons whatfoever. So that the fame 
exceed not the yearly value of two hundred pounds above all 
charges and reprifes, to any one fuch abiding boufe, hofpitall> 
meafon de dieuy or houfe of corredion : and fo as the fame, or 
any part thereof be not holden of our foveraigne lady the 
queene, her heires or fucceflbrs, immediately in cfaiefe, or eUfe 
of our faid foveraigne lady the queen, or any other per(bn by 
knights-fervice, without licence or writ of ad quod damnumy 
or the ftatute of mortmain, or any other ilatute or law to the 
comrary nocwitbAandmg. And that the &me hotpitall, me^m 
de dieu^ abiding place, or houfe of corredion, and the peHons 
fo being incorporated, founded and named, (hall have full power 
and lawfuU authoritie by the true name of the incorporation 
thereof, to fue and to be fucd, implead and to be impleaded^ to 
, anfwer and to be anfwered unto, in all manner of courts and 
places that now are, or hereafter (hall be within this realme> 
[7^*3 as well temporall as fpiritualJ, in all manner of fuits whatfoever, 
and of what nature and kind focver fuch fuits or a£^ions be or 
(hall be : and that the fame hofpital), nuafon de dieu, abiding 
place, or houfe of correflion, (hall have and enjoy for ever iuch 
a common feale or feales, as by the faid founder or founders, 
his or their heires, executors or a(Hgnes (hall be in writing 
under his or their hand and feale aligned f lo), ntlmed or ap* 
pointed: whereby the fame corporation (hall or may feale any 
mancr of inflrument touching the famis incorporation, and the 
lands, tenement?, hereditaments, goods, or other things thereto 
belonging, or in any wife touching or concerning the fame» 
Ami further (hall be ordered, dire&ed, and viiited, placed, or 
upon juft caufe difplaced ( 1 1 ) by fuch perfon or ptrfons, bodies 
politick or corporate, their heires, fuccefTors or a(fignes, as (haK 
be nominated or affigt^ed by the founder or founders thererf,. 
their heires or affignes, according to fuch rules, ftatutes, and 
ordinances, as (ball be fet forth, made, devifed, or eCtablifljed 
by the faid founder or founders, their heires or affignes, ia 
writing under his or their hand and feale, not being repugnant 
or contrary to the lawes and ftatutes of this realme, any law, 
ftatute, cuftome, u(age, or other thing whatfoever to the con- 
trary in any wife notwithftanding. And that it (hall be law- 
full unto the founder or founders, his and their heires or af- 
fignes, upon the death or removing of any head or member of 

any 
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any fuch corporation, to place one other ii^ the roome o^ him 
d»t dyeth, or is removed fucceflively for ever. 

Provided alwaies, that all leafes, grants, conveyances, or 
eftates, to be made by any corporation fo to be founded as afore- 
faid, exceeding the number of one and twenty yeares, and that 
in pofieflion, and whereupon the accuftomable yearly rent, or 
more, by the greater part of twenty yeares next before the 
making of fuch leafe, /hall not be referved and yearly payable^ 
(ball be void : faving to all perfons, bodies politick and cor- 
porate, their heires and fucceflbrs (other then the founders and 
givers, their heires and fucceflbrs) all fuch right, title, claime, 
pofleffion, rents, fervices, commons, demands, intcreft, and 
profits, which they or any of them fliall have, or of right ought 
to have, of, in or to any the lands, tenements, or hereditaments, 
hereafter to be given, limited or afligned in forme aforefaid, 
in as ample manner, as if this ftatute had never been had or 
made. 

Provided alfo, that this zQj or any thing therein contained, 
Ihall not extend to enable any perfon or perfons, being within 
age, women covert without their hufbands, or of non fane 
mfmoritj to make any fuch corporation, or to endow the fame: 
any thin^ in this prefent a£t to the contrary thereof in any wife 
notwithitanding. 

Provided alwaies, that no fuch hofpitall, meafin di iieu^ abid- 
ing place, or houfe of correction fhall be ereAed, founded, or 
incorporated by force of this a£t, unlefle upon the foundation, 
or erection thereof, the fame be endowed for ever with lands, 
tenements, or hereditaments of the deare yearly value of ten 
pounds by the yeare. 

Provided alfo, and be it further enaAed, that no fuch incor- 
poration to be founded by force of this a(^, fhall at any time 
hereafter doc or fufFer to be done (12) any aft or thing, where- 
by, or by meanes whereof any of the lands, tenements, heredi- 
taments, flocke, goods or chattels of fuch incorporation, or any [ 722 ] 
eflate, interefl, pofTeffion, or property, of, or in the fame, or any 
of them fhall be vefled or transferred in or to any other what- 
foever, contrary to, the true meaning of this aft: and fliat 
fuch conftruftion fhall be made upon this aft as fhall be mod 
beneficiall and available for the maintenance of the poore, and 
for reprefling and avoiding of all afts and devices to be invent- 
ed, or put in ure contrary to the true meaning of this afty 
21 Jac. I. made perpetualL 

(l) That all and e*uery perfom andferfinsJ\ Thcfc words regularly 
doe extend to any body politick or corporate, bat not to luch as 
are reftrained bv any adt of parliament to alien, &c. but doth ex« 
tend to fuch bodies politick and corporate as may alien : as 
maiors and comminaltie», bayliffes and burgeffesi &c. aod the 
like, and to all other perfons whatfotver. 
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This aft enables not pcrfons within agf, or feme covcftsWitli<iot 
their huibands, of non compos mentis , or any other permits difabled 
by law, to found, &c. 

This is a very beneficial! law : for the charges of incorporatioD^ 
and of the licence of mortmaine in thefe dayes grow fo great by 
one meanes or other, as it hath difcouraged many men to under- 
take thefe pious and charitable workes, whereas in former times 
fuch workes of piety and charity for the poore did ever paflc /« 
forma pauperis, and fo we hope to fee it againe. 

(2) Sei/e^i of any ejlate in fee-ftmphflSc,^ FirH, the mannors, 
lands, tenements, or hereditaments, whereof the endowment \% 
made, mull be of an eflate in fee-fimple, either abfolute, condi- 
tional!, or qualified. 2. They muft be free-hold. 3. They moft 
be of the cleare yearly value of 10 pounds by the yeare, or more, 
and not ejfceediiig the yearly value of 200 pounds by the yeare 
above all charges and reprifes. 4. They, or any part thereof 
muft net be holden of the king immediately in chiefe, or of the 
king, or of any other perfon by knights-fervice. But if the firft 
indcwment be of the yearly value of 10 pounds or more, and under 
the yearly value of 200 pounds they may purchafe (or any may 
give to them) mannors, lands, tenements, or hereditaments, having 
theaforefaid foure qualities, untill they have mannors, lands, tene-' 
mcnts, or hereditaments, to the yearly value of 200 pounds, above 
all charges and reprifes by force of this adl of parliament, without 
any licence of mortmaine. 

But if they be at the time of the foundation or indowment of the 
yearly value of 200 pounds, or under, and afterwards they become 
of greater value by good hufbandry, rifmg of prices, fudden ac- 
cidents, as by cfcheat, or othcrwifc, they fhall continue good to be 
enjoyed by the hofpitall, &c. albeit they be above the yearly value 
of 200 pounds: for the yearly value muft be accounted within 
this ftatute, as it was at the time of the indowment made. Alfo 
goods and chattels (reall or pcrfonall) they may take of what value 
ioever. 

(3) ^^fir hciresy executors y or ajjignes^ That is, when the tenant 
in fee-fimple that hath not time to iound himfelfe, (hall appoint his 
heires, executors, or ailignes to doe the fame; and yet if he make 
no appointment, his heires or affignes may doe it. 

(4) During the f pace of 20 yeares.] This a6l is made perpetuall 
by the ftatute of 21 Jac. regis, cap, x. as more at large ihall be 
Ihcwed when we come to it. 

(5) By deed inroUed in the high court of chancery to ereQyl^c^ 
It cannot be crcfted by any otiier inftrument, conveyance, or al- 
furance, but by deed inrolled in the chancery. This deed need not 
be inrolled in the chancery within 6 moneths after the date, but at 
any time after (but the fooner the fafer.) And this deed need not 

[ 723 ] to be indented, but a dec J poll fufEceth. It is good, if the deed 
bee in paper, but it muft bee inrolled in .parchment. 

(6) One or more hoj'pi tails, mfafons de dieuy abiding places or houfes 
of con-e£tion.'\ The firft three are exprefled to be for the inding, 
iuRentation and reliefe of the maimed, poore, seedy, or impoieut 
people in the dis-jtn^ive. .And the fourth, v«. the houfes of 
corrcillon, :o fet the^x)rc to woxke. 

(7) TV 
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(7) To have continuance for i*ver.'] The founder cannot creft, 
lee. any of thefc for ycarcs, lives, or any other limited lime, but for 
ever. 

(8) Jnd that the fame hofpi tails, or houfcs fo founded^ l^c.\ l^'hat 
if, founded by deed inroUed in the chancery. . 

Fundare is not oncXy fundament um ponere, feu jacere, but alfo yfr- 
mare, feuftabilire. 

(e) Shall he incorporated, and ba<v€ ferpetucdl fuccej/ion, ^cA 
And forafmuch as the hofpitall, &c. is not properly incorporated, 
but the perfons therein placed, &c. are to be incorporated ; there- 
ibre it is in the next claufe added. And that fuch hofpitall, meafon 
de dieu, abiding place, or houfc of correftion, • and the perfons 
therein placed (liall be incorporated, named, and called by fuch 
name as the faid founder or founders, his heires, executors, or af- 
iignes (hall fo (that 15, by any fuch deed inrolled) limit, afligne, 
and appoint. So as the perfons, to be by this ad incorporated, 
jnofh be there placed and named, when the founder giveth them 
their name of incorporation : for the parliament incorporatcth 
toem, and the founder giveth them only their name. 

Now it is neceffary, for the better furtherance of thefe godly 
and charitable work$, to fet downe a prefident warrantable by the 
faid ads. And forafmuch as by this ad it mull be done by deed 
(which muA have writing; fealing, and delivery) and not by a 
writing only ; it is the furell way to have it by deed indented, be- 
tween the founder of the one part, and A. B. Sec. of the other 
part, which the founder may feale and deliver to A. B. &c. ac- 
knowledge it, and cstufe it to be inrolled in the chancery: for in- 
rplled it cannot be in any other court. 

This indenture made the firil day of May, in the firft yeare of 
the reign e of our foveraigne lord king Charles, by the grace of 
God, Sec, between A. B. of B. in the county of C. cfquire of the 
one part, and C. D. £. F. &c. of the other part, witnefleth, that 
whereas the faid A. B. of his charitable afFedion and difpofition 
hath ereded and founded certaine buildings and ediHces upon a 
parcell of ground in tKe pari(h of F. in the faid county of C. lying 
between the &c. to be an hofpitall, for ^ the finding, fuftentation, 
and reliefe of poorc and impotent people, to have continuance for 
ever. And by ihefe prefents the faid A. B. doth found, ereft, and 
eftablilh the fame for an hofpitall of poore and impotent people, 
to have continuance for ever. And according to the power and 
authority given to the faid A. B. by the flatute or (latutes in that 
difc provided, the faid A. B. doth by thefe prefents limit, afligne, 
and appoint, that the faid hofpitall, and the poore and impotent 
perfons therein placed, 'vix. D.E. E.F. F.G. &c. to the number 
of ihall for ever hereafter be incorporated by the name of 

the mafter and brethren of the hofpitall of the holy and individed 
Trinity of F. in the faid county of C. And further, the faid A. B. 
doth by thefe prefents name and appoint the faid D. E. E. F. F. G. 
&c. to be prefent brethren of the faid hofpitall, and the faid D. £. 
to be prefent mailer of the faid hofpitall, and that by the name of 
the mailer and brethren, they fhall have full power and authority, 
and lawful! capacity and ability to purchafe, take, hold, receive 
and enjoy, and have to them, and their fucceffors for ever, as 
w/ell * goods and chattels, as manoors, lands, tenements, and he- 
ffdi^ameots, being free-hold, of any perfon or perfons whatfoever, 

4'A 3 , according 
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according to the forme and efFe^ls of the (latutes in that cafe made 
and provided. And that the fame hofpitall, &c. and the perfona 
fo being incorporated, founded and named, (hall have full power 
and lawfull authority by the faid name of mafior and brethren, &c. 
tofu^, and to be fued, implead and be impleaded, to anfwer and to 
be anfwered unto in all manner of courts and places wichin this 
rcalme, as well tenriporall as fpirituall, in all manner of fuits what- 
foever, and of what nature and kind whatfoever fuch fuits or anions 
be, or (hall be. And the faid A. B. doth by thefe prefents aiEgne, 
name and appoint, that the faid mafter and brethren, and their fuc- 
ceflbrs for ever hereafter ftuU have a common feale, with a erode 
graven therein, and in the circumference thereof, Jjgillum hi^ttdis 
janSiT Trinrtatis de F. whereby the faid maHer and brethren, and 
their fucceilbis, (hall or may feale any manner of inftruments touch* 
ing the fame incorporation, and the lands, tenements and heredita- 
ments, goods, or other things thereto belonging* or in anv wife 
touching or concerning the fame. And that it ihall be lawfdl for 
the faid A. B. during his life, upon the death or removing of the 
faid mailer, or any of the faid brethren, to place one other in the 
roome of him that dye.h, or is removed. And after the death of 
the faid A. B. it Hull be lawfull for the parfon of the faid towne 
of F. and the church-\^ ardens of the fame for the time being, foc- 
ceflively for ever after the deceafe of the faid A. B. upon the death- 
or removing of the mailer, or any of the brethren of the faid hof- 
pit^ll, to place one other in the roome of him that dyed, or is re- 
moved, fucceflively for ever. In witneife whereof, &c. 

And albeit that the pnely ellentiall point that the founder is to 
doe in this cafe is, to appoint and give a name to the corporation, 
yet by way of illuHration we have thought it fit to adde fo much 
as we have done,' following the very words and efft& of this aft. 
And although that at the common law a corporation may be of an 
hofpitall that is in poteftau of certaine perfons to be governoars of 
the hofpiiall, and not of the perfons placed therein, yet the fafeft 
and fureil way upon this flatute is, firft to prepare the hofpiull,and 
to place the poore therein, and to incorporate the perfons therein 
placed. And this we hold by reafon of the faid words in this aft, 
«x//;s. And that fuch hofpitall, &c. and the perfons therein placed 
ihall t>e incorporated, &c. 

(10) Such a com?ncn feale or feeds ^ as hy the founder or founders^ ISfc, 
fiall te\ijfigned,'\ It is neceflary tQ be knownc, who (hall be (aid to 
be founder or founders, for the better underftanding of the claufes 
fubfequent in this aft. 

Such onely aix? faid to be founder or founders within this aft, as 
are feifed of an edate in fee-(imple of any mannors, lands, tene* 
ments, or hereditaments, having the foure qualities aforefaid, and ' 
giveth the fame at the iirll foundation of the hofpitall, &c. to the 
incorporation of the hofpitall. For it is a furc rule, that he or they 
that give the firft polTeiiions, is the founder or founders. 

But then it is demanded, what if R.S. dtizen of I<ondon, by hi^ 
laft will and teftamcnt do devife, that his executors (hall befliow a 
thoufar.d pounds in parchafe of lands, tenements, or hereditaments* 
andtliat an hofpitall (hall thereupon be builded and incorporated' 
for the fuflentation and reliefe of poore and impotent people, and 
dyeth * the executors purchafe lands, tenements and hereditanients 
pi y}ti% yearly value. pf threefiporc pounds^ hav^n^ th« fatd fbure 

V qualities, 



Of tKe Ereaion of Hcfpltds, &c. 

qualities, and caafe the edate to be taken to c?rtaine per(bns and 
their heires, and build thereupon an hofpitall, and place therein 
poore and impotent people : in this and the like cafes theperfons 
tlVit have the eilate in fce-fimple in the lands, tenements, and he- 
reditaments, are by the purview of this.llatute to he founders, and 
to doe all things that this ad doth appoint the founder or founders 
to doe. But when they name the corporation, it fhall be well and 
worthily done to name the corporation by ihc name of the mailer 
and brethren of the hofpitall of the holy and undivided Trinity;" 
founded in F. in the county of C. at the oncly cofts and charges 
of the faid R. S. or the like ; fo as the charitable intention of tht 
faid R. S. may be had in remembrance, with fome ju(l recitalljn 
the beginning of the deed of foundation of the truth of the cafe. 

The next thing that is to be done aft^T the incorporation, is to 
convey the lands, tenements and hereditaments to the faid incor- 
poration, which may be done fafely, with greater facility and leHe 
4;har^ej \)y bargaine and fale by deed indented and injolled (ac- 
cording to the llatuce of 27 H. 8. cap. i6.) between the founder or 
founders of the one part, and the maAer and brethren, &c. of the 
qther part, in confiaeration of &ve fhillings in hand paid by the 
mafter of the faid hofpitall (for himfelfe and for his brethren) and 
of other five fhiilings in hand paid by the faid mailer and brethren, 
&c. whereof you may have a prefident in the tenth booke of my 
reports in the cafe of Suttons Jiofpitall, fol. 17. b. 5c 34. a. re/pons 
al 9. ohje^iofii which judgement is after allowed and ratified by. 
a^ of parliament, atmo 4 regis CaroU, And this bargaine and 
fale to be a day or two, or fome fhort time after the incorporation. 
But now let us retume to our a6l of parliament. 

(11) And further JhtJl be ordered and ntijited, placed, or upon ju^ 
caufe difplaeedf t^r.] ^nd forafmuch as nothing can profper and 
continue, without good rule and government, the next thing to be 
done aftei: the lands, &c, be conveyed uq to them is, that the faun- 
der or founders fhall fet forth, make, devife and cftablifh in writing 
under his or their hand and feale (for fo it mud be by force of this 
a6l) fuch rules, locatl llatutes and ordinances for the order, direc- 
tion, vifitation, placing, or upon jufl caufe difplacing of fuch mafler 
and brethren by fuch pcrfon or perf jns, bodies politick or corpo- 
rate, their heirs, fucceflbrs or ailtgnes, as (hall be nominated or af- 
figned by the * founder or founders, the faid rules, locall (latutes 
and ordinances being not repngnant or contrary to the lawes and 
llatutes of the realme. And tbefe orders, &c. to containe (amongft 
many others) two efpeciall things, ^/k. daily prayer to Almighty 
God : and that the mafter and brethren be not idle, but that they 

. and every of them exercife fuch worke meet for them, as the parfon 
of the parifh, and the church -wardens (or fuch other as the foun- 
der fhall name) fhall appoint or allow of, and to take a weekly ac- 
count thereof. And thefc orders, &c. to beare date after the bar- 
gaine and fale, and it is good to have them inrolled. 

(12) Provided ai/Op and be it further ena^ed^ that no fuch corpo* 
ration to be founded by force of this a3^ Jhall at any time hereafter doe, 
Qrfuffer to be done, ^r.] This claufe of reflraint in this aft is as 
forciole, and rather more then the reflraint by the flatute of 13 Elif. 
cap. I o. And therefore hereby they are difabled as well to make 
any conveyance to the king, as to any fubjeft, contrary to the true 
meaning of the adt 
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7*^ Stat, de 21 Jac. Cap. !♦ 

Perufe well the ftatute in print in 13 Elif. cap. 17. for the erett- 
tion and foundation of an hpfpitall by Robert carle of Leicefter, 
which was the paterne whereby this ad was framed. Arid fee 
the orders and locMl ftatutes made by him, for they were done ^y 
good advice, and have had good eSed. 



r 726 ] The Statute of 21 Jac. Regis, Gap. i. poncern- 

ing Hofpitalls, and Houfeb of Corredtion. 

111^ HERE AS in the parliament held in the nine and thirtietl^ 
yeare of the reigne of the late queen EHfabeth of happy 
memory, a good law was made, entituled. An aft for ercfting 
of hofpitalls, or abiding and working houfes for thepoorc! 
but the power, licence and authoritie given by the faid ftataie, 
to ercd, found, and eftablifh fuch houfes and abiding places, a^ 
are therein mentioned, was confined to the fpace of twenty 
yeares then next ehfuing, which faid time is now expired. 

Be it therefore enafted by the authoritie pf this prefent par- 
liament, that the faid aft, and all things therein contained, (ball 
from henceforth be revived, and made perpetuall to have con^ 
tinuance for ever (1). ' 

And be it alfo enafted, that all hofpitalls, sneafons de dieu^ and 
abiding places for poore, lame^ maimed and impotent people, or 
for houfes of correftion, at any time fince the faid twenty yeare} 
expired, erefted (2), founded or made, or af anytime here- 
^ after to be erefted, founded or made, according to the purport 

of the faid ftatutc, fliall be incorporated, and have perpetual! 
, fucceffion and capacitie, to have, take and enjpy all other pri- 

yiledgcs, benefits, and immunities, to all intents and purpofes, 
according to the provifions, tenour, purport and true meaning 
of the faid aft, as if the fame had been made, founded, or en- 
Sowed within the fpace of twenty yeares nejct enfuing tt^e-iaic^ 
ftatute, Sut. 43 El. 4. ' 

( I ) That the /aid aSi^ and all things therein contained, from hence* 
forth be rcii'ved, and made perpetuall to ha'ue continuance for /vrr.] 

Thcfe words [made perpetuall, and have continuance Ifer t^tx\ 

have made the faid ad of 39 Elif. and all things therein contained 

^ ^ (at the making thereof but a probationer for 20 yeares long finc^ 

In^LoJiiiMi ^.^pi'*^^) 1^0^ by this ad perpetual), and t^ have cohtinaancc 

wor4,& includes (2) That all ho/pi lals, meafons de dieu for the poore 9 ZSc. or for 

mi,ij^t'S de d: uy ♦ hcu/es of correSion, at any time Jince the faid t-wenty yeares expired^ 

& Ab.vimg p aces erected, ^r.] Whereas fome hofpitalls, &c. or houUs of corrcdion 

ii'fo'»\^o'°feVof ^^^*^ founded after the faid twenty yeares expired, according to 

corri-ition, as " ' - • • ^ . ^ ^ ^ . y^^ 

hcicitappciictb. **' 
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a^ faid a£^ chofe by this aSt are incorporated, vftaUiihed and 
confirmed. 

And tikewifeall hofpitalls, Stc. and houfes of corre^ion hereafter 
to be ereded, &^. according to the purport of the faid f^atute, ihall 
be incorporated, &c. And note, that this biranch makes the a£t 
of 39 Elif. &c. a perpetaall law. 

^/V. 13 Elif. cap. 7. the moity of the for^iture of bankrupts 13 Elif. cap. 7, 
■ given to the poore within hofpitalls, 

' 31 Elif. cap. 6. If any which have ele£lion, ifvomination, voice, 3» Elif* cap, €• 
or aflent thereunto of any perfon to have roome or place in any ^^? that have 
hofpitall, (hall have or take any mony> reward or profit, diredly take rcwaidAc. 
or indiredly, or promife of money, reward or profit, that then * 

fuch roonie and place to be void, and another to be preferred to 
the place by thofe that have authority to eleft. Sec, 

Jn 43 Elif. a right profitable law was made, for commiffioner&to [ 7^7 1 
enquire of mif-imployment of lands, tenements, rents, annuities, *3-^^*J* ****• ^ 
profits, hereditaments, eoods, chattels, money, and fiockes of mo- j'^^^j^""^^ 
ney given or appointed, fome for reliefe of aged, impotent, and ^ 

pbore people, and fome for reliefo of ficke and maimed fouldiers 
^nd manners, or for maintenance of houfcs of corredlion (inter 
fdiaj and by their orders to reforme the fame, which .aft hath 
wrought very good effeft in many cafes. 



An Expofition of the Statute of 7 Jac. Regis, [ 728 J 
Cap. 4, concerning Houfes of Corrcdion, 
and the Government of them* 

1^ ANY ftatutes have been made for-the punifliment of rogues^ 
vagabonds, and fturdy beggars, but very few to find them 
lyorke, and to enforce them thereunto. The principal! of that 
|cind is the flatute of 39 Elif! ca. 4. which doth ena^, that from 
time to time it (hall and may be lawfuU to and for t]|e juflices of 
peace of any county or city, affembled at any quarter feflions of 
the peace within the fame county, city, borough, or towne corpo- 
rate, to fet downe order in three things : Firfl, from time to time 
to ered, or caufe to be eredled one or more • houfes of correfUon *liJote,thclcim 
within their feverall counties or cities. This firft branch is a law "^^ only houfet 
i)crpetuall,*andthe juftices of peace for the time being have power Uut^T^^h^V 
by this aft from timfe to time to ereft as many houfes of corredion, alfo,^Mhcrwifter 
pr work-houfeS| as they (hall thinke convenient, appeareth. 

2. For the providing of ftockes of money, and all other things See 43 Elif. ca.^ 
ntceiTary for the fame. This alfo is a law perpetuall from time to ^ 7 J«c. cap. 4, 
*:.«« <,i in the ». braach. 

-time, &c. 

3« For ruling and governing of the fame. 

4. For corredion and punilhment of * ofiFenders thither to be * Note the gc- 
f ommitted. Thefe two alio are lawes perpetuall, ut/upra, nerality of this 

5. For the better cffcfting whereof, they may make fuch orders "^^^^ 
7 • • ^ 
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the 5. branch 
«re in ch^ dif- 
jun^ive. 



The 3. branch. 



[731] 



And thcfe may be incorporated by the 
as in the expoiition of that ^tute ap^ 



fence of any former law. 
flatute of 39 Eliz. cap. 5 
peareth. 

The houfe to be imployed to three pnrpofes : i. for the keepings 
2. for the correding, 3. for the fetcing to worke : fo as it is not a 
houfe of corre^on alone, but of fafe keeping* and felting on 
worke. 

(5) The /aid rogues y 'vagahojids^ pr fiurdy heggarsy and other idle 
mud diforderly per/ons,] The ftatute of 39 Elif. by particular words 
did not extend to rogues, vagabonds, and fturdy beggars, but ii| 
generall words, for the punifhment of offenders thereunto com- 
mitted. Which generall words are both by the lirfl branch of this 
adt explained to be wandring or idle perfons : and many other 
branches of thi^ a£t, to idle or diforderly perfons^ and fpecially by 
the branch, whereby the authority of the juftices to commit to the 
boufe of correction is warranted. All idle or diforderly perfons 
may be committed by them to the houfe of corre^ion ^d work* 
Jioufe. 

And where atl the judges of England did for the good of the 
^ommon-wealth, and the better inilrudion and dire£lion of juftices 
of peace, and for the due execution of the faid ad of 39 Elif» 
among (I other things refolve, that fuch perfons as be of any pariih^ 
Jind have able bodies to worke, aad be no wanderers abroad out 
of the parifh, though they refufe to worke at fuch wages as is taxed 

ior commonly given) in thofe parts, are notwithftanding not to be 
ent to their place of birth, or laft dwelling, by the fpace of a yeare> 
but to the houfe of correction, upon confideration had of both the 
ftatate$ of the poor and rogues. But if they that have any law- 
full meanes to live by, though they be of able bodies, and refufe 
\p worke, yet are they not to be fcnt to the houfe of corredHon. 

But by this flatute of 7 Jac. enaded long after the refolution of 
the judges, though they have lawfull meanes, to live by, yet if they 
ht idle or diforderly perfons, the juftices of peace have power to 
commit them to the houfe of correction, a generall and large 
power given to them, without exception of any perfon. And their 
mittimus to the houfe of corredion may be more fafely upon this 
fiatute, quia otio/o et inordinata per/ona : for that he is an * idle and 
diforderly perfon, or that he is an idle perfon, or that he is a dif- 
orderly perfon, according to the words of this ad, then upon the 
fiatute of 39 Elif. 

And be it further enabled by the authoritle aforeiaid) that if 
the faid houfe to be ereded, purchafed, or provided, (hall not be 
erected, built, or otherwife provided, before the feaft of S. Mi- 
chael the archangel, which (hall be in the yeare, one thoufand 
fixe hundred and eleven, next enfuing the laft day of this prefent 
feffion of parliament, that then every juftice of peace within 
every countie of this realme of England and Wales, whete 
fuch houfe and backfide (hall not be erefted or provided, (hail 
forfeit for his faid negleCl five pounds of lawfull £ngli(h mo- 
ney, the one moietie thereof to be unto him or them that will 
fue for the fame by a£):ion of debt, bill, plaint, or information : 
in which fuit, no prote^on, effoine, or wager of law (hall bci 
^dm^Cted: and the other moity thereof to be employed and be- 

ftowe^ 
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ftowed towards the erefting, building, procuring or providing 
the faid houfe and backfide> and fuch neceflfary implements, as 
afore&id. 

The penalty of five pounds of every jafticc of peace, if thi 
houfe of corredlioa be not provided within the time of this 
ad of 7 Jac And how the (ame penalty ^all be recovered and 
imployed. 

. And be it further enaded and eftabliflied by the aUthoritie Tbc 4. br«i(it 
aforefaid, that the juftices of peace of every countie within th^ 
realme of England and Wales, at their quarter feffions of the 
peace, to be holden for their feverall counties (next after the 
ereding, providing or building of the faid houfe or houfes, and 
fo from time to time) or the moft part of them fliall eled, no- 
minate and appoint, at their will and pleafure, one or more ho- 
ncft fit perfon or perfons, to be governour or matter of the faid 
houfe or houfes fo to be purchafed, erected, built or provided: 
which perfon and perfons fo chofen by vertue of this prefent 
ad, ihall have power and authoritic, to fet fuch rogues, vaga- 
bonds, idle and diforderly perfons, as (hall be brought or fent 
linto the £iid houfe to worke and labour (being able) from time 
to time, for fuch time, as they fball continue and be remaining 
in the (aid houfe of corre£l:ion, and to punifh the faid rogues^ 
vagabonds, idle and diforderly perfons, by putting fetters or 
gives upon them, and^ moderate whipping of them, and that, 
the (aid rogues, vagabonds, and idle pedons, during fucb time 
as they (hall continue and remaine in the faid houfe of correc- 
tion, ihall in no fort bee chargeable to the countrie for any al- 
lowance, either at their bringing in, or going forth, or during 
|the time of their abode there, but (hall have (uch and fo much 
allowance, as they (hall deferve by their owne labour and 
work. 

By this bran<ph it is cnaftcd, that the jaftices of peace, &c. (hall 
cleft, &c. one or more fit perfon or perfons, to be governoar or 
mafter of the faid houfe or houfes. 

Herein alfb are added idle and diforderly per(bns, and power 
given to the governour or mailer to punifh them, by putting fetters 
or gives upon them, and by moderate whipping of them. 

Thefe idlo and diforderly perfons (hall be in no (or t. chargeable Hoca. 
to the countrie. Sec, but ihall have fuch allowance as they (hall de- 
ferve by their owne labour and worke. 

And be it further enabled by the authoritie aforefaid, that the The 5. branch. 
f:ud juftices of peace of every countie within every of their 
feverall divifions, twice in every yeare at the leaft, and oftner, 
if there be^occafion, (hall afTemble and meet togethei\ for the 
better execution of this ftatute, and that fome foure or five daies 
before their a(rembly and meeting, the faid juftices or the more 
part of them, (hall by their warrant command the conftables and 

tithingmen 
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tithingmen of every hundred, towite, parifli, village, aad hanllet 
'within their faid feverall dividons, which (hall be ailitted with 
fufficLent men of the fame places, to make a generall privijC fearch 
in one night within their faid huiidreds, townes, villages, and 
hamlets, for the finding out and apprehending oi die faid rogues^ 
vagabonds, wandring and idle perfons^ and that fuch rogues^ 
vagabonds, wandring and idle perfons, as they (hall then find 
and apprehend in the faid fearch, (hall by them be brought be* 
fore the faid juftices, at their faid aflembly or meeting, there to 
be examined of their idle and wandring life, there to be punifh- 
ed, or otherwife by their warrant to be fent or conveyed unto 
the faid houfe or houfes of correction within the faid countie» 
appointed and prefixed, there to be delivered unto the mafter or 
governour of the faid houfc:, or to his deputie or affignee, to be 
fet to labour and worke; at which dates and times of aiTembly 
or meeting, fo to be held by the faid juftices of peace, die con- 
fiables aiS tythingmen of every hundred, par?(h,> towne, vil- 
lage and hamlet, fhall then appeare in every their feverall divi- 
fions, before the faid juftices of peace, at the faid aftemblies or 
meetings, and there ftiall give account and reckoning, upon oath 
' in writing, and under the hand of the minifter of every parifli, 
what rogues, vagabonds, and wandring and diforderly perfons 
they have appreh' nded both in the fame fearch, and alfo between 
every fuch afiemblies and meetings, and how many have been 
by them puniftied, or otherwife fent unto the houfes of correc- 
tion : which if the faid conftables or tythingmen fliall neeled to 
performe, as alfo to convey fafely all fuch rogues, with afi other 
idle or diforderly perfons at the charge of the hundred, as by the 
juftices of peace warrants fliall be fent unto the houfes of cor- 
reftion in the fame county, that then they fliall forfeit fuch 
further fines, paines, and penalties, as by the faid juftices of 
peace, or the moft part of them, fliall be thought fit and con- 
venient, not exceeding the fumme of forty fliillings for evcty 
offence. 

The juftices of peace within their feverall divifions, twice every 
yeare at the lead, and oftener, if iherc be occafion, fliall aflemble 
and meet together, 6cc. 

Generall and privic fearch (hall be made in every hundred, 
towne, &c. 

The conftables account of idle or diforderly perfon, Sec. appre- 
hended. 
Hou xhiu In this branch thefe words arc fpecially to be obfervcd, viz. 

With all other idle or dirorderly perfons, at the charge of the han»- 
dred, as by the juftices of peace warrants fhall be fent to the houfes. 
ofcorreAion. 

The 6. branch. And for that it is convenient, that the mafters or governours 

of the faid houfes of correction fliould have fome fit allowance 

and maintenance for their travel! and care to be had in the faid 

• ferviee, 
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fervice, as alio for the rdieving of fach as ihall happen to be 
weake and flcke in their cuftodle, and that the fubjefb of this 
realme fhould in no fort be overcharged, to raife up money for 
ftockes to fet fuch on worke.as (hall be committed to their cuf- 
tody: be it therefore enaded and eftablifhed by the authoritie 
of this prefent parliament, that the mafters or governours of 
the (aidhoufes of corredion, (hall have fuch fumme of money 
yearly, as fliall be thought meet, by the moft part of the juftices 
ef peace within the faid countie, at the quarter feflions of the 
peace, the fame to be paid quarterly before-hand by the treafu* 
rers, appointed by one aft made in the three and fortieth yeare [ 733 ] 
of the late oueene Elifabeth, intituled. An Aft for the reliefe of 
the poore, auring the time they the faid mafters or governours 
fliall be imploycd in the faid fervice (the faid mafter or gover- 
nour giving fufficient fccuritie, for the continuance and per- 
formance of the faid fervice) which if the (aid treafurer (hall 
negleft or refufe to performe, that then the faid mafter or go- 
vernour of the houfe of correftion, fliall have authoritie by this 
prefent aft, to levie the fame, or (o much thereof as fliall be 
'unpaid, upon the faid treafurcrs account, in fuch manner and 
forme as by the faid ftatute they the faid trcafurers are appointed 
and authorized to levie the weekly fumme or payment, being 
to them unpaid* 

This branch prxyvideth for fit allowance and maintenance to be 
made to the mailers or governours of the faid houfes, &c. Dignus , 
0perariui merude, • 

Trcafurers appointed by one aft made amto 43 Elif. cap. 2. inti- 
tuled. For the reliefe of the poor (and falfly intituled in the laft 
printed book of ftatutes. Who fhall be overfeers for the poore, their 
office^ duty and account) which aft of 43 Elif. by the right title, 
being but a probationer, hath been, and yet is continued, as it ap- 
peareth by the ftatute of 4 Car. regisy cap. 4. 

See I Jac. cap. 25. an addition thereunto. 1 jac c. 25. 

2 1 Jac. cap. z8* 

And becaufe great charge arifeth upon many places within The 7. branch. 
this realme, by reafon of baftardy, bendes the great diflionour 
of Almighty God, be it therefore enafted by the authoritie 
aforeCud, that every lewd woman, which after this prefent 
feffion of parliament, fliall have any baftard, which may be 
chargeable to the parifli, the juftices of peace fliall commit fuch 
lewd woman unto the houfe of correftion, there to be pu- 
niflied, and fet on worke during the terme of one whole yeare ; 
and if flie fliall eftfoones offend againe, that then to be com* 
mitted to the faid houfe of correftion as aforefaid, and there to 
remaine untill flie can put in good fureties for her good beha- 
viour, not to oiFend fo againe. 

. The punifhment of lewd women having baftards, &c. Tluit s^f iS F.'tif. c. t. 
e%'cry lewd woman, which fhall have any baftard, which may oe and ci.ntinuU 
chargeable to the parifh, the juftices of peace may commit her to «»/^'» •^•'>'» 

the 3j*=-"?-4- 
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the houfc ofcorref^ioDj &c. So as if (he will diicharge the pari(H 
of the keeping of the bafhird, (he cannot bepunifhed b/ this flatut^ 
but by that of i8 Elif. cap. 3. 

TlieS* branch. And for that many wilfull people, finding that they having 
children, have fome hope to have, reliefe from the pariih 
wherein they dwell, and being able to labour, and thereby to 
relieve themfelves and their families, doe ncverthelefe run 
away out of their pariflies, and leave their families upon the 
parifli : for remedy whereof, be it further enadled by this prc- 
fent parliament, and the authoritie of the fame, that all fuch 
perfons fo running away, (hall be taken and deemed to be in- 
corrigible rogues, and endure the pains of incorrigible rogues : 
and if either fuch man or woman being able to work, and (hall 
threaten to run away, and leave their families as aforefaid, the 
fame being proved by two fuificient witneffes upon oath before 
two juftices of peace in that divifion, that then the faid peribn 
L 734- J fo threatning, (hall by the faid juftices of peace be fent to the 
houfes of corre6tion, (unlefle he or (he can put in fuificient 
furetics for the difcharge of the pari(h) there to be dealt with 
and detained as a fturdy and wandring rogue, and to be deli- 
vered at the faid aflembly or meeting, or at th^ quarter, feffions^ 
and not other wife. 

This branch confiHeth upon two parts: firft, if any man or wo- 
man having children, being able to labour, and thereby to relieve 
their families doe run away out of the parifhes, and leave their fa- 
in ilies upon the parifh, he or (he is taken and deemed by authority 
of this parliament an incorrigible rogue. 

2. If any fuch manor woman, being able to work, fhall threaten 
to run away, and leave their families as aforefaid, the fame being 
proved by two fufiicient witneffes before two juftices of peace 
in that divifion, the fame pcrfon fo threatning, &c. (hall be fent to 
the houfe of corredion, as a fturdy and wandring rogue. Sec. unleilb 
fufticient furccy be found for the difcharge of the pariQi. 

Irhe 9. branch. And becaufc there (hall be the more care taken by all fuch 
inaftcrs of the houfes of correction, that when the country hath 
been at trouble and charge, to bring all fuch diforderly perfons 
^s aforefaid to their fafe keeping, that then they (hall performe 
their duties in that behalfe, be it therefore enacted by the au- 
thoritie aforefaid, that if they (hall not every quarter feifions 
yceld a true and lawfull account unto the juftices of peace, of 
ail fuch perfons as have been committed to their cuftody : or if 
the faid perfons committed to their cuftody, or any of them, 
(liall be troublefome unto the country, by going abroad, or 
othcrwife, (hall efcape away from the faid houfe of corre£tion, 
• before they (hall be from thence lawfully delivered, that then 

the faid juftices (hall fet downe fuch fines and penalties upon 
Ihe faid mafter or governours, as the moft part of them in their 
qfuarter feflioru (hall tbii4e fit and convenient, and all fines 

and 
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and penalties not herein befofe limited, (hall be paid unto the 
treafurer, and accounted for bv the trcafurer aforefaid : this 2£t 
to have continuance for the ipace of feven yearcs, and frpm 
thence t6 the end of the next feifion of parliament after the 
feid feven yeares. 3 Car, 4. continued untiU the end of the firft 
fejjion of the next parliament. ^ 

The mailers of the houfes of corrcftion (hall yceld a true and 
lawful! account at every quarter feiSons of all fuch di(brderly pcrfons 
as have been committed to their cudody. 

This SL&. was but a probationer for a certaine time, bat it hath 
been continued: and lallly, by the faid (Utute of 4 Car. cap. 4. 

Thus much have we written for the better and more fpeedy exe- 
cution of thefe excellent (latutes; and the rather, for that few or 
-none are committed to the common gaole among ft fo many male- 
fadors, but they come out worfe then they went m. And ^w are 
committed to the houfe of corredion, or working houfe, but they 
come out better. 

And where fome are of opinion, that in particular townes a 
difcreet and expert workman may fet the young and idle people 
as voluntaries on worke: certainly, the youth on both fexes hath '• Morem fecent 
(in the time of this great negligence) gotten foch a • trade of ufot, OvuL 
picking theevery, dealing of wo<^, and the like, through idlencffe, ^^ ?* 9J« ^ 
as they will be never brought to worke, unleffe they be thereunto JoDUinSttll?**^^^ 
compelled (and the rather, for that fome of their parents and tAt, (MJ* 
matters have benefit by them) but compelled they may be, and f y 9 ^ 1 
this great worke happily elFeded, if by the order of the jufticea 
of peace thefe fbitutes be put in due execution. See the ilatute of 
45 £lif. cap. 2. 

We have not gone about to fpeake of the ftatute of 59 Elif. or 
other ftatutes concerning rogues, &c. or the poore. Sec. which all Lamb. Ja!(ic« 
the judges of England have upon due confideration explained, and of Puce, liu «, 
which are truly rehearfed and imprinted, and ought to be obferved, PV *o7« 
other then fuch as kter a6U of parliament have uiltzed, whereof 
fomewhat hath been faid. 



An Expofition upon the Statute of 31 EliC [736JI 
Cap. 7* Concerning Cottages and Inmates. 

1^ OR the avoiding of the great inconveniences wbtdl are Tbti.tetadu 
'^ found by experience to grow by the ereding and building 
ofereat numbers and multitude of cottages (1), which are 
dai^ more and more increaied in many parts dT diis realme: 
be It enaded by the queenes moft exxdlent majefty, and the 
lords fpiritual) and temporally and the commons in diis prefent 
parliament aflembled, and by the authority of the fame, that 
after the end of this (eilion of parliament, no perfon (2} {hall 
l^ithin this realmC gf England, make, build, gr ereft, or caufe 
IL Init* 4 B to 
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, to te madC) builded, or eredted any manner of cottage for habU 

tation or dweHing, nor convert or ordaine any building or 
houfmg, made, or hereafter to be made, to be ufed as a cottage 
for habitation or dwelling, unleflfe the fame perfon doe affigne 
and lay to the fame cottage or building foure acres of ground 
at the leaft, to be accounted according to the ftatute or ordi- 
nance di terns menfurandis, being His or her owne free-hold 
and inheritance, lying neerc to the faid cottage, to be conti^ 
nually occupied and manured therewith, fo long as the iamc 
cottage ihall be inhabited, upon paine that every fuch offender 
fhall forfeit to our foveraigne lady the queens majefty, her 
heires and fucccflbrs, ten pounds of lawful! mony of England, 
for every fuch ofFence* 

(i) Cottage,] Is derived from the Saxon word cote, undecoterelli 
for cottagers, aod cottagium for a cottage. Fide the firfl part of the 
Infticuces, fedl. i. fol. 5. out of Domefday. And the (latute entU 
tuled, Exttnta manerii, anno 4 E. 1 . Item inquirendum eft de cotereUts, 
'VIZ. fui cottagia et curtilagia teneant. And this fignification it had 
by the common law. 

(2) No perjbn, &c,] This extends as well to perfons politickc 
and incorporate, as to naturall perfons whatfoever. 

This firft branch prohibiteth foure things : firft, the new ere6tin^ 
or building of any cottage after the end of this parliament, wfitch 
was 29 Mar tit, anno 31 hi if. anno D cm, 1^89. 

2. it prohibiteth the converfion or ordaining of any houfing or 
building, made, or hereafter to be made, to be ufed as a cottage. 

3. Albeit the houfeor building were made before thbad> yet if 
the convcriion were after the 29 day of March 1 589, it is prohibited 
by this (latute ; for in point of converfion the words be (made, or 
hereafter to be made.) 

4. Thefe things are prohibited in this branch, itpon paine of 
forfeiture of ten pounds to the king for every fuch offence. 

And be it further enafted by the authority aforefaid, that 
every perfon, which after the end of this feflion of parliament, 
{hall willingly uphold, maintaine, and continue any fuch cot- 
tage hereafter to be erefted, converted, or ordained for habita« 
tion or dwelling, whcreunto four acres of ground, as is afore- 
faid, fhall not oe ailigned and laid to be ufed and occupied 
[ 737 ] with the fame, (hall forfeit to our faid foveraigne lady the 
qiieenes majefty, her heires and fucceflbrs, forty {hillings for 
every moneth that any fuch cottage fhall be by him or them 
upholden, maintained, and continued. 



It' an ancknt 
cottage had bcf n 
wholly decayed 
before this %&, 
it is not tawfuil 
newly to eredi 
the fame after 
the end of our 



^he 2. branch. 



No>^a, this word This branch infii^eth punilhment upon fuch as (hall willingly 
[fuch] rcfcrreib uphold, maiotaine, and continue any ♦ fuch cottage after the end 
to the cottages ^J- jj^^^. parliament, cither ereScd, or converted, or ordained^ as is 
aforefaid, for habitation, &c. upon the penalty of forty fhillings 
to the king for every moneth that any fiich cottage fhall be main- 
tained. ** 
So as a cottage is two fold, cither newly ercaed,or huUded after 

ear 



d^fcribed tu be 
eredied or con- 
verted afrer the 
end of our pat- 
ViAincfit. 
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Our (latQte, or of a houfe built before or afcer Our flatute, and coo* 
verted after our ftatute to a cottage. 

But out of thefe two branches are five exceptions. 

By the firfl branch of this aft any perfon may either ered a new The i« excrpg 
cottage, or convert an old or a new houfe to a cottage, if he lay to "oo« 
it foure acres of ground at the leaft, which mull have thefe foure 
incidents: iiril, thefe acres mull be accounted according to the 
Itatuie or ordinance i/p adnienfuraUcne ttrra^ anno ^^ E. I. which Thii ftatuw it 
is after fixteen foot and an halfc to the pole. 2. Thsfe foure acres """"'^^ *" **"' 
muft be his or her freehold and inheritance (for neither grounds jfoyj^nf **"? 
Jiofden by copy, orfor life or lives, or for any number of yeares ,,y^;, admtnju- 
will ferve) and it muft be freehold either in fce-fimple, or fee- randh. 
taile. 3. They mUft lye neeie the faid cottage. 4. They muft . Vid.35EKc.$. 
be continually occupied therewith, fo long as the cottage ihall be 
inhabited. 

This aft extends not to cottages erefted, or houfes converted to The a. excep- 
cottages before the 29 day of March 1539. The fecond branch *'®"' 
naketh this cleare. 

This a£t (hail not extend to any cottage, which ihall be The 3. excep« 
ordained (that is, converted) or erefted to or for habitation or ^^ 
dwelling in any citie, towne corporate, ancieht borough, or market 
towne. 

Nor to any cottages or buildings erefted or converted for the ne- The 4. excep- 
cefTary habitation of any labourers in any minerall workes, cole- *<*"• 
mines, quarries, or delfes of ftone or flate, or about making of brick, 
tile, lime, or coles; fo as the fame cottages or buildings be not 
above one mile diftant from the minerall, or other works. 

Nor to any cottage to be made in three places, nfi%, 1 . within a The 5.1 excep.. 
mile of the fea, 2. upon the fide of fuch part of a navigable river, ^^^^ 
where the • admirall ought to have jurifdidtion, fo lon^ as a failer * Seefbrthiithe 
ihall dwell therein, or fome perfon of manuell occupation, for the fourth part of the 
making, fumifliing, or viftualling of any (hip, &c. 3. In any forrcll, JjjfiJ^^rt 'oS» 
chafe,( warren, or parke, fo long as the under keeper or warrener admiralty, 
dwell therein, &c« 

4. Nor to any cottage * heretofore made, 1. for a common herd- • Thu fwfth 
man, %. for a common (hepherd, &c. (of whom his cottage is called ?*''r*'^!lJ*2* 
a iheepcote) fo long as a common herdman or Ihepherd (hall therein |^ \^ mSiA- 
dwell, 3. for a poore, lame, fick, aged, or impotent perfon. ed to cotvjiget 

Note, this excepti;>n extendeth onely to cottages erected or made hereafter} but 
before this aft, by reafon of thefe. words [heretofore made] but akumlant canted 
none of thefe three can be erefted after this ftatute, for any of thefe "•* "•**'• 
three purpofes, unlefle there be laid to it foure acres of ground with 
the foure incidents aliovefaid. Lambert Jullice of Peace, pag. 476, 
miilaketh this part, and for heretofore, faith hereafter. But by the 
iiatutexof 43 Elif. cap. 2. either the church -wardens and ow-feers, 
or the greateft part of them, by the leave of the lord of the waAe, 
$cc, in writing, under the hand and feale of the lord, or by order of 
the juftices of peace at their generall quarter feflions, by the leave of 
the lord, as is aforefaid, may ereft convenient houfes of habitation ^ 
for poore impotent people,and alfo to place inmates, or more ^milies 
then one in one cottage or houfe. Firu;« note that this extendeth #nly 
to fuch as be poore and impotent. 2. It extendeth not to any 
common herdman or fhepherd, as hath been like wife miftaken. 

Nor doth our aft extend to any cottage to be made and decreed [ 73'^ ] 
«^D complaint made to juilices of aiiife, or joitices of peace ia 
\ 4^2 gjcn 
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open affifes^ or (juarter feffions of the peace to contbue for habiu* 
tion daring the tune only of fuch decree. This laft branch cxtend- 
eth only to cottages made after oar ftatnte. 

'^h9 3..brjmch. Provided alfo, and be it enabled, that from and after the 
feaft of All Saints next coming, there (hall not be any inmate9 
or more families or houibolds then one, dwelling or inhabiting 
in any one cottage (i), made, or to be made or ercSed, upon 
paine that every owner or occupier of any fuch cottage, placing, 
or willingly fuffering anv fuch inmate, or other family then one, 
(ball forfeit and lofe to tne lord of the leet, within which fuch 
cottage (hall be, the funune of ten (hillings of lawful! mony of 
England, for every moneth that any fuch inmate, or other £1- 
mily then one, (hall dwell or inhabit in any one cottage, as 
aforefaid. And that ^1 and every lord and lords of leet and 
leets, and their (lewards within the precind of his and their 
leet and leets, (hall have full power and authority within their 
feverall leets, to enquire, and to take prefentment by the oath 
of jurors of all and every offence and offences in this behalfi^ 
and upon fuch prefentment had or made to levie by diftre(re to 
the ufe of the lord of die leet, all fuch fununes of moay as fo 
£ball be forfeited: and, moreover, that it (hall be lawfull for 
the lord of every fuch leet where fudx prefentment (hall be 
made, to recover to his own ufe any fuch forfeiture, by adion 
of debt in any of the queenes majefties courts of record, where- 
in no tSbintj prote&ion, or wager of law (ball be allowed. 

(1) TbereJhallHotieamy,inmatiormorifiamlies9rb9mfiMsthim 
4eethcftatutBof Mf dwetiing cr Malting in at^ on$ ccttagi^ &c.] Inmate. In the 
43 feUUa. %. ut ftatutc of 35 Elif. cap. 6. it is faid inmate, or under fitter. It is 
iSLte?"™"' ^^^^ ^^^^ explained by thefe words (or more families in any one 
/mm/mm (de. cottage.) 

» vtd of In ^ Here fcven things are to be obferved : 

M2t» to dweU i. That no inmate or under-fitter can be withb this ilatute, b«( 

«itMa)Udie in a cottage. 

x^lnwai^ or**' ^- '^*'" branch concerning inmates extendcth to cotttges as well 
wodcrfitter, TCi9i^t before this ftatute, as met. 

• Coke lib. lot. 3. And as well to * cottages having (bure acres of ground or more 
165, b. laid to them as is aforefaidf as others that have no ground at alL 

4* Upon paine that every owner or occupier of any fuch cot- 
tage, placing, or willingly fuffering any (uch inmate, or other 
fkmil V then one, fhaU forfeit and lofe to the lord of the leet, within 
which fuch cotuige fhall be, the famme of ten (hillings for every 
moneth, &c. This moneth is to be accounted according to th« 
computation of 28 dates. 

5. And upon fuch prefentment had or made, to levie by diftreflCt 
3 H. 7. 4« &c. that is, to fell the diftrelTe which he (hall take within the pre<i 

dnd of the leet for fuch forfeiture ; and if there be a furplafage 
over the value of the forfeiture, to deliver it to the owner. 

6. This zSi extendeth as well to inmates in totuges in any dty, 
towne corporate, ancient borough, or market town, as in any other 
cottage whcrcfocver. f^ide Hill. 8 Jacobi in commumi iamco. Rot. 
3193. between John Pafe plainuie> and Robert Peat dcfimdant ia 

3 trefpafl^. 
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trefpifle, Salop^ A jufUficatioa upon this ftatute for the penalty for 
keeping an inmate. 

7. Hereby the a£l giveth eledion to the lord to uke hb remedy 
by adion of debt in any of the kings courts of reconk 

fie It further enaded by the authoritie aforefaid, that all £ 739 ] 
jufttcesofaffifes, and juftices of peace in their open feffions^ The4. biaach. 
and every lord within the precindl of his leet, and none others, 
ihall have fiiU power ^id authority within their feveral limits 
and jurifdi£tions, to enquire of, heare and determine all oSences 
contrary to this prefent aft, as well by indifiment, as otherwife 
by preientment or information, and to award execution for the 
levying of the ieverall forfeitures aforeiaid, by fieri facias, ele« 
git, capias, or otherwife, as the caufe fhall require. 

In this branch thefe foure things are to be obferved : 
•.I. That thefe 3, nftK. jufliccs of aiEfes, juftices of peace, and 
lords of leets and no other judges or juilices can enquire* &c. any 
of the offences againft this ftatute. And therefore the fheriffc in 
his turn cannot enquire^ &c. of any offence againft this flatute com* 
mitted within the Icct of any lord thereof. 

2. That they may enquire, heare,, and determine all offences* 
&c. fo as there is a concurrent power in every of thefe three, and 
the judgement, &c. of fuch one of them, as doe firfl enquire, heare* 
and determine the fame, ihall f!and ; and each of them may enquire 
of all and every of the offences at^ainft this ad. 

3. As well by inditement, or otherwife by prefentment or infbr* 
nation. The difference between an inditement and prefentment 
is this, that the inditement is drawne and ingroffed in parchment 
in forme of law, and delivered to the jurors to be enquired of, &c. 
And a prefentment is properly that which the jurors find and prefent 
to the court, without any fonner inditement delivered to them, 
which afterward is reduced to a formed inditement. Every indite- 
ment which is found by tlie jurors is prefented by them to the court : 
for the record (aith, juratores prajentanty 1^l\ when they find an 
inditement. And therefore every inditement is a prefenunent, but 
ever)' prefentment is not an inditement. 

Offences found in leets, court barons, &c. are commonly called 

Srefentmentsf which was the reafon that thb aft giving jurif- 
iflion to a leet, doth ufe this word (prefentment) in this and the 
third branch. 

4. 1*0 award execution by * fir i facias^ eUgit^ capias^ or other- Co.U. l^trac' 
wife: hereby is greater jurifdift ion given to the leet, then it had at 665,66b. 
the common law; fo as the lord of the leet hath by the third branch 

power to Icvic the forfeiture due to him by diftrefle, or by aftion of 
debt by the common law ; and by this fourth branch, hyjierifaciasp 
ihgit, or capias. 

Provided alwaies, that this ftatute, or any thing therein con- 
tained, fhall not in any wife be extended to any cottage, which 
Ihall be ordained or ere£led to, or for habitation or dwelling in 
any city, towne corporate, or ancient borough, or market towno 
within this realme, nor to any cottages or buildings, which (hall 
.be creeled, ordained, or converted to, and for the neceflary and 
convenient habitation or dwelling of any workmen, or labourers 

4 B 3 lA 
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in any mineral! workes, cole mines, quarries, or delfes of ftone, 
or flate, or in or about the making of brick, tile, lime, or coles 
within this realme; fo as the fame cottages or buildings be not 
above one mile diflant from the place of the (ame minerall or 
other workes, anii ihall be ufed onely for the habitation and 
dwelling of the faid workmen, nor (hail in any fort prejudice, 
charge, or impeach any perfon or perfons, for the ereding, 
maintaining, or continuing of any fuch cottages, as are before in 
this provifo mentioned and fpecified. 

Provided alwaies, that this ad (hall not extend to any cottage 
L 740 ] to be made within a mile of the fea, or upon the fide of fuch part 
of any navigable river, where the admirall ought to have iurit 
di3ibn, fo long as no other perfon (hall therein inhabit; but 9 
failcr, or man of manuall occupation, to or for making, fiu-ni(h- 
ing, or vidualling of any (hip or ve(rell, ufed to ferve on the 
fea; nor to any cottage to be made in any forrefl, chafe, warren, 
or parke, fo long as no other perfon (hall therein inhabit, but an 
under-keeper or warrener, for the good keeping of the deere, or 
other game of warren, nor to any cottage heretofore made, fo 
lone as no other perfon (hall therein inhabit, but a common 
berdman 6r (hcpherd, for keeping the cattell or (heep ef the 
towne; or a poore lame, fick, aged, or impotent perfon, nor to 
any cottage to be made, which for any juft refpe£k upon com- 
plaint to £e juftice of aflife at the affifes, or to the juftices of 
peace at the quarter feffions, (hall by their order entered in open 
aiUfes or quarter fedions, be decreed to continue for habitation, 
for and during fo long time onely, as by fuch decree (hall be 
tolerated and limited. Stat. 35 Elif. 6. 43 Elif. 2, 

Of thcfe provifo's fufficicilt hath been fpok^n before in the fccond 
branch of this ftatate. 

The inconveniences that grow by unlawful! cottages, and in- 
mates in cottages againfl this lUcute, as appeare by the preamble, 
arc great, being nells to hatch idlenefle, the mother of pickings, 
^ ^heeveries, ftealing of wood, &c. tending alfo to the prejudice of 

lawfull commoner^ ; for that new eredled cottages within the me- 
mory of man,' though ihey have foure acres of ground, or more laid 
to them, according to this ati, ought not to common in the waftes of 
, the lord ; but rhe greateft inconvenience of all is, the ill breeding 
and educating of youth, which inconveniences may beeafily helped 
and remedied by the provifions of this excellent law, if lords of 
leets and their llevvards would looke 10 the execution of this aft, 
which we hold the readied meanes : for albeit the cottage erected, 
or converted, cannot by any proviiion in this ftatote be demolifhed, 
or pulled downc ; yet the execution of the penalty of this adl will 
malce it inhabitable, and work the deiired efFed. ^nd they may 
alfo be amerced for wrongfull commoning in the conrt baron. 

Ca/a a cafu (id eft) ruina, quia ruiaa ^ obnoxia» 
Domuncula^ tugurium a tegndo* 

▼irf. 1. ?«ilof. faufp-U H. tuguri congeftui^ ceffit^ eulmen* 
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A Colleftion and Expofition upon the Statutes 
of Imployments, viz. 14 R. 2. cap. i. and 2. 

2 H. 4. cap. 5. 4 H. 4. cap. 15. 5 H. 4. 
cap. 9. 6 H. 4. cap. 4. 11 H. 4. cap. 8. 
9 H. 5. cap. 9. Stat. 2. 8 H. 6.' cap. 24. 
27 H. 6. cap. 3- 17 E. 4. cap. i . i H. 7. cap. 2. 

3 H\y. cap. 8. 

With their feverall Alterations and Repeales, and Expi- 
rations of fome of themi our principall Aitnc 
ever being Co fet down how tkc Law ftandeth at 
^ this Day. 

BEFORE the making of any of thcfe ftatutcs, wc find that Rot. Vafcon. 
mcrchant-ftrangers found furetics that they fhould not carry «« E. »• m- *«• 
•at the merchandizes which they brought in. 

It was ever the policie of this realme to cntertame merchant- SeeMag.Cbaru 
ftrangcrs fairly and freely, having refpeft how our merciiants were c 30. 5 H. 4- 
demeaned abroad. . • j ** ^' 

In the 18 ycareof E. i. m the parliament roll it is contemed R^^.p,,,^,^ent. 
thus: Gives LondoM petunt quod aliemgena mercaiorts exptlUiHtur a ,« e. i.fol. 4. 
ci<vitate, quia ditantur ad depauperatiotum ci<vium, l^c nu. 55. 

Re/honfio. Rex intendit quod mercator^s extraneifunt idonei et utiles 
moEnatibus, Wf . et non habet confiliwn eos expellendi. 
^There be two kinds of ftatutes concerning imployments, the one 
where merchandizes, &c. are brought in, the other upon exchange, 
Andfirftofthefirft.. 

The ftatutes of 1+ R. 2. cap. i. and 2 H. 4. cap. 5. are altered 
by the ftatutc of 4 H. 4. cap. 15. And therefore wc wiU begin 
with ic. 

It is ordained and eftabliflied that all merchant • aliens, • The Parlla- 
ft«n*crs. and denizens (lU which bring merchandizes into »cnt Roll hath 
the rfalme of England, and the fame do l\\ within the realme, ^^ilThitri::!"' 
and receive Englilh money (2) for the fame, fliall bcftow the omitted. Vid. 
fame money upon other merchandizes of England, without -^7^B.^.c^^^^^^^ 
carrying of any gold or filver, in coine, plate or mafle out of ^^ to the whole 
* the faide realme, upon paine of forfeiture of the tome, laving merchandizet, 
alwaics their rcafonable cofts. '^.^t^i'l 

tke two former extended but to the halfc. «? H. 6. cap. 3. further pi>OTifion wu added, but that 
ftatute U expired. Thii aft is confirmed by the ftatute of 5 H. 4, cap. 9. vid. 17 E. 4. cap. 1. and 
3 H. 7. cap. 8. 

4 B 4 There 
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There were two notable caofes of the making of this aft, as it is 
declared ty the ftatutc of 5 H. 4. ca. 9. viz. Firft, for the better 
keeping of gold and filvcr within this realroe. Secondly, for the 
increaie of the commodities of the fame. 

( I } * Demsuftj.] Here denizens are taken for merchant-aliens, 
firan^ers which have obtained letters patents of denizations : and 
in this cafe they are derived from donaififi, U efiy diuuioy becaui^ 

.,^^^ _.^._ his freedome is given to him by the king, and were inconvenient if 

salliftinerchant. it fhould extend to naturall borne fabjeds; and the ftranger made 
aliens, itnngen denizen is in equal! f mifchiefe if not in greater, with the meere 
wWch°doSi*' Granger, and this ftatutc ftandeth yet in force. 

deare it See th« firft part of the Inftitutes, f.' \%%* L 129. for thit word inuMs f So relolvtA 
7 £lis. hj the Baroot. 



• The former 
two ftatutea ex- 
tended to ftrang- 
era onely. 
Nou, the origi 



Thia ad of 17 
£. 4« it confirm- 
ed by 3 H. 7. 
cap. S. 



* Nota, [Icige 
people,] 10 aa he 
cannot pay it to 
s ftrangtr, or be 
that ii made 
^MUSM, for 
leige ia aa modi 
at fubjeft borne. 
-f iH.7.ctp 2* 
VI H. 7. cap. 14* 

S H. 6. cap. 24. 



See a cafe upon 
thia Stat, in an 
jnformat)on,Sec. 
JO H. 7. a. b. 
9 H« 6. cap. 2. 



10 H. 7. 7. b* 

SirWilUamCii. 

ytlacafe. 

^ £« 6» cap. 7* 



But the ftatute of 17 £. 4. cap. 1. extends not to ftrangers which 
are made denizens : and therefore fnch as are fo made denizens, 
are out of the penalty of that ftatute, but within the penalty of thia 
c^ 4 Hen. 4. And that a A of 17 £. 4. hath altered this ad in 
another point, viz. that either hee may eA^ploy the money npon 
the merchandizes, whereunto 4 H. 4. only extended or other com- 
modities of the realme, or hee may put the fame in payment to the 
kings * liege people within this realme. 

Such as are made denizens f by letters patents, or by parlia- 
ment, or otherwife, fliall pay for his merchandize like cuftome and 
fubAdie, as they ought or fliould pay afore they were made deni- 
zens. See 1 1 H. 7. cap. 14. and 22 H. 8. cap. 8. See the ftatute 
of I. Eliz. cap. II. 

(a) EngUjb monijf.] This is intended of all money of gold or 
filver currant within the realme of £ngland, although it bee not 
coined within England. By this ad he might have received 
Englilh money either in filver or gold, but by the ftatute of 8 H. 6. 
cap. 24. he cannot receive any gold, nor ought to refufe the pay. 
ment in £|ver. 

By the faid a£k of 8 H. 6. no Cnglilhman (liould fell within this 
realme, &c. to any merchant alien, &c. any manner of merchan- 
dizes but onelv for ready payment in hand, or eli'e in merchandizes 
for merchandizes, to be paid and contented in hand, upon pain of 
forfeiture of the fame; but by the ftatute of 9 H. 6. ca. 2. at the 
next parliament libertie was given for clothes onely from fix moneths 
torfix moneths next enfuing after fuch buying^ made, without giving 
zny further day of payment* upon paine of forfeiture of the fame. 
This ordinance to endure as long as it ftiall .pleafe the king (3), but 
for all other merchandizes the ftatute of 8 H. 6. ftandeth in 
force. 

( j) u#/ long as itJballpUa/ethe king.] This ftatute ftandeth until] 
the king or lome of his fucceftbrs (for fuccefibrs are included under 
the name of king) ftiall adnuU or make the fame voide by procla^ 
mation under the great feale, which is the meane to make this ad 
voide, and all others of like nature. Like ads are in 6 Hen. 6» 
cap. 1. 8 Hen. 6. cap. 8. ^8 Hen. 6. cap. 13. 5 £d. 6. cap. 7. 

0»C« 

The faid ad of 4 H. 4. cap. 15. prefcribed no time for the em^ 
ploying of the nooney. but the ftatute of 5 H. 4. cap. 9. doth bind 
thcfi) tQ employment wiUun a <]uartcr of a year after their coaming 
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into this realme : but at the next parliament holden the next 6 H. 4. cap. 4. 

yeare, that branch onely for the limitation to a quarter of the 

yeare is made void and annulled : but the two otKer branches, 

vie. for the taking of * fureties by cuftomers and controllers in • a neceflaiy 

all the parts of Bngland for due imployment; and concerning branch to be p«t 

money taken by exchange in this realme (whereof more (hall l^ iaoncvtioiii 

faid hereafter) are not repealed by 6 H. 4. 

See the refolution of the barons of the exchequer mmo 7 Elis. 
and entered in the cuftom-houlk concerning the itatutes of imploy- 
ments. 

The juftices of peace have power to heare and determine, all 
defaults and forfeitures pnrviewed or inflided by the ftatato of 
17 E. 4. cap. I. 

The other kind of fUtutea concerning imployments upon ex- The ieeoafd parti 
change. 

That for every exchange diat (hall bee made by merchants hR- a«cn«- «• 

to the court of Rome, or elfcwhere (beyond the feas) Aat the SlJ^tottrf*^ 

(aid merchants he6 firmly and furely bound in the chancery, to 9 h. 5. cap. 9. 

buy within three moneths after the exchange made mercnan- ftat. a. but that 

dizes of the ftaple, as wooll, leather, woolfcUs, leadc or tinne, ST,^","?!^;. 

butter or cfaeefe, clothes or other commodities of the land, to ftudethiaioKe. 
the value xyf the fum fo exchanged, upon paine of forfeiture of 
the lame. 

This fiatnte extendeth to exchan^ made by any merchant 
alien, denizen, or borne fubjed to forein^ parts. 

And alfo that the money delivered by exchange in England be [ jj^,^ ] 
imployed upon the commodities of this realme within the fame 5 H. 4. cap. 9. 
realme, upon pain of forfeiture of the fame money. . 

This adl extendeth to money delivered by way of exchange 
within the realme ; and this branch is not repealed by the ftatnte 
of 6 H. 4. cap. 4* 

Jnw 23 H. 8. a proclamation was made for obfervation of tkt HolL Chroii. aa* 
ftatutes of employments. »3 ^ •• fH* 

An ufuall thing when neceilary fbtntes have beene (moft com* ^7* 
monly for private ends) for a time difcontinoed^ to give all men 
notice thereof by proclamation, that fuch ftatutes for the time cp 
come ihould bee put in due execution. 

This have wee done upon confideration of all the faid feverall 
fUtutes for advancenoent of trade and traffick, efpecially of our 
native commodities^ the life of every kingdome, and principally of 
ifles. 
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The Statute of 25 Hen. 8. cap, 15. Concerning 
Printers^ and Binders of Bookes. 

T) £ it enaded, &c. that no perfon or perfons refiant or in- 
-^ habitant within this realme, &c, fhall buy to fell againe any 
printed bookes, brought from any parts out of the kings obey- 
iance ready bound in boords, leather, or parchment, upon paine 
to lofe ana forfeit for every book bound out of the kings obey- 
fance, and brought into tnis realme, and bought by any perfon 
or perfons within the fame to fell againe contrary to this a£ty 
fix {hillings eight pence. 

And be it further enabled by the authority aforeiaid, that no 
perfon or perfons inhabitant or refiant within this realme, &c. 
(hall buy within this realm, of any flranger bom out of the 
kings obedience, other then of denizens, any maner of printed 
books brought from any the parties beyond the fea, except only 
by engrofie, and not by retaile : upon pain of forfeiture of 6 s. 
■ 8d. for every book fo bought by retaile, contrary to the form 
and efFe£t of this eftatute, the faid forfeitures to be alwaies 
levied of the buyers of any fuch bookes, contrary to this aS: 
The one halfe of^all the faid forfeitures to be to the ufe of our 
foveraigne lord the king, and the other moitie to be to the party 
that win fcife or fue for the fame in any of the kings courts, be 
it by bill plaint, or information, wherein the defendant (hall not 
be admitted to wage his law, nor no protection, ne effoin (hall 
be unto him allowed. 

Provided alway, and be itena<Sed by the authority beforefaid, 
that if any of the faid printers, or Tellers of printca books, in- 
tibited within this realme, at any time hereafter happen in fuch 
wife to enhance and encreafe the prices of any fuch printed 
books in fale or binding, at too high and unreafonable prices, 
in fuch wife as complaint be made thereof unto the kings 
highnefTe, or unto the lord chancellor, lord treafurer, or any of 
the chief juftices of the one bench or of the other : that then 
the fame lord chancellor, lord treafurer, and two chief juftices, 
or any two of them,lhaJI have power and authority to enquire 
thereof, as well by the oaths of twelve honefl and difci-ect peribns, 
as otherwife by due examination by their difcretions. And 
after the fame enhaunfing and encreafmg of the faid prices of 
the faid books and binding (hall be fo found by the faid twelve 
men, or otherwife by examination of the faid lord chancellor, 
lord treafurer, and juftices, or two of them : that then the fame 
lord chancellor, lord.treafurer, and juftices, or two of them at 
the leaft, from time to time, fhall have power and authoritie to 
reform, and redreflfe fuch enhaunfmg of the prices of printed 
books, from time to time, by their difcretions, and to limit 
prices as well of the bookes^ as for the binding of them : and 

•vcc 
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over that the oiFendor or offenders thereof, being convift by the 

examination of the fame lord chancellor, lord treafurer, and. 

two juftices, or two of them, or ocherwife, Ihall lofe and forfeit 

for every booke by them foldi whereof the price (hall be en- 

haunfed, for die booke or binding thereof three. ihillings four [ jj^^ J^ 

pence, the one halfe thereof fhallbe to the kings highneile^ 

gnd the other halfe unto tb^ parties grieved, that will com- 

plaine upon th^ (ame, in manner and forme before rehearled. 

To the end, that not opely this fecond part of the Inftitutes, but 
til other bookes of what argument foever, may be fold at reafonable 
prices, and that th^ fabjedts of this realme, being printers, and 
fenders of bookes, may be fee on worke, we have thought gogd in 
this treatife of ftatutcs to conclude with this ftatute of 25 H. S. *S ^ ••«■?• '5- 
cap. 15. which confifteth on thefe three parts : 

1. That no inhabiunt or refianc within this realme ihall buy 
to fell againe any printed bookes broaght from any parts oat 
of the kings obeyfance ready bound in boords, leather, or parch- 
ment. 

2. Nor (hall buy within this realme of any ftranger borne oat of 
.the kings obedience, other then of denizens, any manner of printed 
bookes brought from beyond the feas, except onely by ingroffe, 
and not by retaile. 

3. That the lord chancelor, lord treafurer, and the two chiefe 
juftices, or any two of them ihall have power to enquire as well 
by the oath of twelve men, as otherwife by doe examination by 
their difcretion, of the enhauniing and encrea£ng of the prices of 
bookes, or binding of the fame, and the fame fo foond, they, or 
any two of them, from time to time have power to limit prices as 
well of the bookes, as for the binding of them, as by the faid ad 
appeareth. 

Which we have thought good to adde, to the end it might be 
knowne what the law is in thefe cafes ; and that if any enhaunfing 
or en^^reafmg of prices be either of the bookes, or the binding 
of them, that it may be knowne who may and ought to redrefle the 
fame^ 



The Epilogui. 

npHUS have we, by th^ mercifuU goodnefle of Almighty 
God, brought this fecond part of t&e Inftitutes (a large and 
laborious volume) containing an expofition of Magna Charta^ 
and many other ancient and later ftatutes, to an end; wherein 
we could not follow or be guided by any other, for that never 
any (that we have feen or heard of) have enterprifed to publiih 
the like in this kind: and therefore if the piercing eyes of the 
learned (hall find out errors herein, we are not without fome 
Ipnd of excufe. And we defire them to amend and cori^ thofe 
prrors^ according to <;ht tru^ fenfe of law> for the which we ihall 

not 
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notonetyffive them diankes, but fubfcribe to the truths and 
take it as loaie recompencc for thofe our manifold and painfull 
labours herein, which we from the beginning have undertaken 
for the generall good and profit of the whole realme. 

Pofi varioi cafus^poft Ut difirimina rerum 
Nuncfeqmiur anclufii* 
Deo gloria (f gratia. 
ac fib. 1. fin. Jucunda eft pr^etiriurum tah$rtan numoria^ 



[ 746 ] Die Mircurii 12* Maiiy 1641. 

TTPONdehate this day had in the Cenumm Het^e of Par ^ 
*^ liamenty the f aid Houfe did then dejire and held it jit ^ that the 
HeirerfSir Edward CoKCjJbeuld puHi^ in print tie Comment 
tary upon Magna Charta, the Plees of the Crowne, and the 
Juri(di<aion ot Courts, according to the intention if the faid 
Sir Edward Coke. And that none but the Heire of the faid 
Sir Edward Coke, #r bee that Jhall he authorifed by bim^ 
do prefume to puHiJb in print any of the fore/aid Booiesy or any 
Copy thereof 

H. Elfynge Cler. Domus Com. 



Die Veneris y Junii^ 1642. 

TX^ HERE A S by an order dated the 12*^ of May, 1641, this 
^ Houfe defired and held fit, that the Heire of Sir Echuard 
Cbi^fliould publifli in print the Commentaries of Magna Charta^ 
the Plees of the Crowne^ and the Jurifdi^ion of Courts : and that 
none but the faid Heire, or his affignes fhould prefume to print 
the fiune: and where by another order of this Houte, daiied the 
iev«nth of March iaft, it was <irdered, that a bill (hould be 

• diawn,fbrthe preventing there-printing of the (aid bookes for 
ft timficertainetobe affignedin the (aid mil, as by the faid feve- 
TOI& orders may appeare: according to iiriiich laft mentioned 

' order a bill was drawne and preferred to this Houfe, and hath 
t)een once read: but in refpe£lof the many great and weighty 
affaires of the kingdome, no further proceedings have been, or 
as yet can be had therein. It is this >dav ordered, that^ tciaf' 
mucbasone of the£udboob{vix*j the Comment vfoaMagna 

Charts 
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Cbarta is already printed, and ready to l>e publiflied, and the 
other two alio r<»dy for the prefle, that none but the (aid Heire of 
Sir Edward C^ke^ or he or diey that ihall be authorifed by him» 
doe print or re-print, or cau(e to be printed or re-printed any 
of die laid books, or any part of them, or any of theni) 
^before a full veare after the publifhing, and putting to file 
of the fame it(pedively: and that the Mafter and Warddhis of 
the company of Stationers be required to take a fpeciall care for 
the due performance of this order; and if any (hall notwith« 
{landing prefume to print or re-print, within the time aforeiaids 
any of the faid books, or any part thereof (other then the iaid 
Heire or bis affignes) that tnen they certifie their names, to the. 
intent fome courfe mav be taken for the puniflung of the ofiioH 
dors, as to this houfefoaD feem meet. 

H.Elfingiaer.ParUD.Cm. 
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riih, &C. certain. 66f»67o 

Where then oeedAoAdditHNiKffftece* 66f 
Where an aliea d\(f Mull oame. M9r 

Addition muft be as tt was wbtn tto-wric 

bears teft. 67a 

\^1iy Additions were given. 670 

\\liere an utlary ft&all be reverie fer wanfe 

of Addition. ib. 

Where one that pleads to an aftion wtCkcMt 

Addition lofes his advantage. ib* 

Admeafiirement of fftftsre. 
Wliere it ties. S6^ ^ to 57* 

What proceedings fball be therein. 37a 

Ve d .mages given in A d w e afa rei— t of 

pafture. j68 

Where after judgment upon a furcharge a 

Jiooida iXentralioHi Hcs. 83^ 367 to 37^ 

AdminiilratcMrs and Adminiftration* 

Who IhaU be faid to die inteftite. j^r 

Why the law trufteth the ordinary with Ad- 
mimHratioQ. $97 

With what debt of the iatefttt the ordi-> 
nary or his executors ftiaU be clurgad. 

397i 39^ 

What remedy ordinary or adminiftrafiora 
have to recover the inteftates debts. 39S 

Where an action of debt lay at common-law 
againft Adminiftiacors by name of execu- 
tors. 39& 

What intereft the ordiaaiy liath in tbe ia» 
teftates goods. 39ft 

Where an Adminlftiator fliaU bare on ac- 
compt. 40^ 

Admiralty* 

The Ix>rd Admiral to determine of robbery^, 
felony, i^oT other offence done fi^ slbm 

m.uru 51 

Wieck 
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Wreck of fea determinable at cominon-law. 
not in tke Admirdtf . i(S 

Age. 

Wh^re ao hor ihadl have his A^» & t ettu* 
Zp, I II, 1*8, 157, a5*> ^9h ASSf 3*® 

Where tenant per receipt Ihall have bis 
Ace* 343» 344 

Parol (hall not demur in appeal 310 

Age never granted for prejudice, but bene- 
fit of heir. . a^i 

Age of conient to marqr, man at 14^ woman 
atXA. agx 

A^ of heir in focage is 14. 136 

Aid. 

Aid never granted where caufe appears in*^ 

fullicient. 169 

Aid prier not to be ufed for delay. 169 

Aid grantablein/«rf/atf' 470 

Aid of the King. 

Where ibaU be granted, and where not. 
169 to 27 Xy 107 

What judgmieDt (ball be given in it. a6^ 
Where a rtg$ inconfuho lies . 207, £69, a 70 
Vo fearch gaoled in Aid prier, or rigt tuM*- 

jW/o. a70 

Aid it? Mgt iacmfiitt^ freqnently ganted for 

.delay. 171 

JUd t^ur fiurt fits cUvalier H filt 

l^fcuage and Aid ftr ma^, cba, Jo. c. 17. not 

to he taken jti/i per comrnmrn conciL 'cgni, 

omitted in 9 K. 3. ao 

To what tenures Aids are incident. A 31, 233 

Outragloas Aids taken till afcertained by W. 

1. cap. 36. 131,131 

V^ here, notwithlUnding a releafe of fervi- 

ces -by the lord, Aid ihall be paid. 2 32 

Where the lord (hall have Aid 232 to 234 

Wherefore Aid was granted co the lord. 233 

Tenant peravail Ihall contribute to Aid for 

marriage of the King's daughter. 233 

Xefne lords (hall pay no Aid. 233 

Where tenant peravail goeth with his lord, 

he difchargeth the mefoe. 233 

Tenant^ grand feQeanty ihall pay no Aid. 

aS3»4 
}!fo man compellable to be knighted till ax. 

a34 
How Aid may be levted« 234 

If^the fon die after 15 the lord lofeth his 

*34 



Tenant in dower or for life (ball not hxf 
Aid. ' % 234 

Where the (on or daughter (hall have no 
Aid of the father, or bis heir, oi* execu- 
tor, ^^rm/' * 134* i3f 

How plaintiff in debt againii beir mu^t 
count fonAid. 235 

Alienation without Licence. 

When it began to be paid, prffai, 4 Hh, 5 % 

By whom, and what paid, and how levied. 

^5 to 67^501 

The forfeiture for not ftung out Licenfe of 

Alienation. 66, 7 

AHegiancei 

Mf whom due. tax 

Oath of Allegiance to be taken in every leeC 

or (kcrifistounu . 73» 147? '4^ 

Amerciaments. 

What perfons to be amerced, and how m«:|H 

27 to 29 
Amercianiencs to be afiered upon oach. %7» 

29, 196 

Every Amerciameitt to be, with a falv con' 

tetemmto. ^ 27 

MThere the lord ihall be amerced for driving 

the diitreis of his tenant out of the county. 

X06 

Where lord (hall be amerced for bringing 

adbion agiinft his tenant for making a fe« 

offment by collufion. ii» 

Where an Amerciament (hall be in jien of 

a diitrefs for fuit real. 1 1 S 

Who ihall be amerced for n^t coming to 

leets and (heriiis tourns, & e com* ^20. 

»47» i4t 
How and by whom Amerciaments are im» 

pofed. 136, 138 

Where town(hips or hundreds (hall be 

amerced. 247 to X49 

Where a vouchee (ball be amerced* x 4^ 
Where a clerk's bail (hall not be amerced. 

150 
Where a corpoTRtion aggregate ftiall be 

amerced, &« foKf* X69, 170 

Where an attachment lies for an unreafun* 

able Amerciament. 170 

Common fine axid Amerciament all one. 1 96 
Amerciaments part of green-wax,'and to be 

e(treated. 196 

Suitors in ba(b courts for falfe judgmtnc 

amerced. *i9^. 

No common fine to be made of a county, 

but every man particularly puniihcd. 197 
Where town anQerced if a felon efcape. 3 1 $ 

4 C » ^-IhriUMt 
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AntiMm, Dink, (sf Faftum^ 

Lands of felons convi£led per maz* mt. enp, %%, 
given to the king psr Ammm Sf Diem. 36 

jimtum&Diem given in lieu of waft, and waft 
added per prerw. regis f cap. 16. but being 
againft mag, cba, is repealed per 42 E. 3. 
ftf/>..i. 37 

Wherefore Aiumi &f Di'fiii} was given to the 
king. 37 

If the mefae be attained, the king (hall not 
have jiKHum & Diem, but the lord paracnoutit 
enter prcfently. 37 

Where tenant in fee fimple is attainted, the 
king ihall have but j4mnm 5sf Diemy but 
where tenant for life, or in tail is attaint- 
ed, he fludl have it during the life or tail. 

37 

AiMum & Diem not given for petit larceny* 38 

Appeal. 

A peer in Appeal (hall be tried by a comnioa 
jury. 49 

At common-law a woman might have had 
an Appeal of any anceftor, till mag. cba, 
cop. 34. 6S 

The fon of a woman (hall have appeal of the 
death of any ance(torif he be heir. 68 

Wife that brings appeal rauft be d« jure & 
faao. 68,317 

What ihall be a good plea in an appeal. 

68, 385 

When an Appeal muft be bronght. 320 

A feme may have an Appeal of robbery, 
&c. 68 

Appeal of death is annexed to widowhood. 

68 

If the wife marry, the Appeal is gone, 
though the fecond hu(band die within the 
year* 68 

Where pending the Appeal, the feme mar- 
ries, the writ abates. 69 

Where after judgment in Appeal the wife 
marries, (he (ball never have execution of 
death. 69 

If the hu(band be attainted and (14in,the 
wife, but not the lieir, (ball have an Ap- 
peaL 69 

fiei nophradite, if the male be predominant, 
(hall have an.Appeal as heir, but not of 
female* 69 

Appeals may be removed by wtHoran. 176 

Where principals. and acceflbries are charged 
in Appcab by bill, and where by original. 

183,410 

Trial in Appeal by battel* 247, 248 

Where the plaintiff or defenlant in Appeal 
of mayhem may appear by act^rney. 3 1 2, 

313 



Appelle in murder canfiot jufti/y, but itmA 
plead MM cvj^. 31^ 

Appelle in may hem may plead it ^ iefendndo* 

316 

What exceptions were at common-law to 
Appeals. 3*7 

Where Appeals (hal 1 abate. 3 1 7 

What certainties ought to })e in counts of 
Appeal. 317. » 

What the Appellant is bound to prove in 
evidence. 3^® 

Where the juiy in Appeal (ind ene guilty 
at another day tlian in the count, yet the 
verdiA is good. 3'* 

Where parol (hall not demurr in AppeaL 

3*0 

The pnni(hment of Appelaots and abettors 
at common-law, and how. ' 3S3, 384 

Where an Appeal (hall be faid to be brought 
per mttMliam fisf e cont\ 384 

Who may abet in Appeal, & e com' 384 

Which (hall be faid to be a falfe Appeal. 

384 

Where acceflbries (hall be difcharged in Ap- 
peal. 3«5 

Where principal or acceflbries (hall recover 
damage In Appeal. 3'S» 3*6, 53* 

What (hall be Oaid to be a good acquittal in 
Appeal. 3*5 

Where no damage (hall be recovered in Ap. 
peal. 3S5 

Juftices of »iA /""»»" way inquire, but cannot 
givejudgmentof damage m Appeal. 386 

Where damages (hall be given againft (he 
Appellant and not againft the abettors. 

Where the plaintUTis fuffictent, the abettors 
flhajl not be inquired of. 386 

How infulRciency of Appellant (hall be 
found. 3^9 

Who might have a confpiracy at common- 
law for a falfe Appeal. 3^6 

What fl&all be a fufficient (inding of abettors. 

386 

What remedy if the jury give too fnrill da- 
mage in Appeal. 3*7 

No delay to be ufed in Appeals. 387 

Juftices of peace may recdve Appeal by 
bill. 4«* 

Wliere an Appeal for rape lies. 434 te 436 

Afiets. 

Where the'bcir (hall be barred by warranty 
of tenant />«r curtefy witliout Afllts, ^ e 
(•»r *93 *o *95 

Where warranty of tenant in tail is no bar 
without Adeu in fee-firople. 293 

Afliets^ 
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Aflets to bar ^n heir maft refpeft the eflen- 
tial quality of inheritaace whereof he is to 
be barred. 293 

Affize. 
Where Affiles art brought an«] taken. 24» 
«5» 83» 34® 
Aifize IS fefiimm rcnuMum^ and not to be de- 
layed. 24,236, 405,411 
Antiquity of writs of Aflize. 24 
Of what an Aflize lay at common-law 24 
Where an re-attachment lies in Affize. 25 
Where an Affize may be adjourned. 30 
Where an Affize of darrein prefentment 
ihall be brought, and judgment given. 27, 

356, 361 

Where plaintiff in Affize may execute the 
recovery by entry as well as the (heriff. 

«3 
Where guardian Ihall have an Affize. 134 
Where abbot ihall have an Affize for diflei- 
(in of his predeceflbr. 151 

Where damage (hall be recovered in Affize. 
1235,284,285,10289,330 
Where the plaintiff or tenant may be aflbin-^ 

•d. 24$, 249, 411,418 

At what time Aifizes fliall be taken. 264 

What ihall be a good bar in Affize. 291, 414, 

, 4«S»396»397 

Where feveral perfons may join in Affize. 

308 

Affize of frefli force lies not by original bat 

by bill. 330 

Where corporations hold plea of Affize by 

cuftom. 330 

Where one may have an Affize of lands in 

extenL 396, 397 

Of or for what an Affile may be brought. 

411 to 414 

What puniihment tenapt in Affize that 

pleads a record and failsi ihall have. 411 

10415 
Where a certificate in Affize (hall be granted. 
41410416 
Where fome of the recognifors of an Affize 
. be dead, othei-s ihall be added. 415 

When upon a ceitificate in Affize, deedsi &c. 

dated in a foreign country Ihall be ti ieii. 

41S1416 

An ox an ancient duty taken in Affize after 

the caufe ended. 416 

Kb juror not ibmmoned to be returned in 

an Affile. 426 

Howjuftices of nifi prius (hall proceed in 

Affiu. 422 to 4%6 



Attainder. 



Who ihali be liid to be attainted. 1 83, 184 

The king cannot give or promife lands or 

goods of any before Attainder. 41^ 

What forfeiture the king (hall have by At- 

tainder, vide Amnmj Diem, & Vaflumt and 

forfeiture conviSi taken for attainted. 37 

Attaint. 

An Attaint and judgment thereupon at com# 

mon law. 1309237 

Where an Attaint (hall be brought, 25 

In what a£Hon an Attaint lies. 130^ 237 
Statutes copcerning Attaints are but in af« 

firmance of common law. 130, 237 

Defendant in Attaint (hall not be tflfoined, 

*49 
Attaint is within 14 E. 3. c 16. though not 

named. 4H 

Where an Attaint lies, though witoeCTes be 

joined to jury. 661 

Attorney. 

Where one may make an Attorney to do . 
JTuit fervice, but not fuit real. 99, 100, 225 

Attomies, not judges (as free fuitors) in 
court baron. 100 

What remedy if the fteward refufe an At- 
torney. 100 

Attomies to ufe no deceit in pleading to i4\- 
veigle courts. 1 1 3 to 1 1 7 

^Vho are fit te be Attomies. ^ 215 

How an Attorney (hail be punilhed forfuin^ 
out a caffias without an original. 215 

Number of At(orniea^ decreafed by parlia- 
ment. 249, 250 

Where plaintiff or defendant in an appeal, or 
adion of mayhem may appear by Attor- 
ney. 3U»3i4 

Where ^he king by his prerogative might lt« 
cenfe one to make an Attorney. 378 

Where a warrant of Attorney is determined. 

378 

An affoin tU mah le^i lies not for an Aicoi « 

Antita ^erila. 

Where it lies for a purchaferwhofe lands are 
extended to make the red contribute. 

396 
Averments 
No Averment againit a record 42,380. ynt 

may have remedy by ex pcarH talis. 
Where coilufion may be averred; and where 

not. no to TZ2 

4C 3 Avcnnein 
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ATennent againft oflbini fiven by W,j.c. 

44. 130, 25* 

Averito«iit agamft pFOteaions givfea by 3> 

Where Averment of covin may be general* 
and where (t>ecial. 361 

Where fufficiency of plaintiff in Appeal ought 
to be found by jury and not averred. 3)26 

Where an Averment may be againfl a fine. 

Vrhere a valuable confideration in a bargain 
and fole not expreflcd may be averred. 

67a 

Ancient Demefne. 

Where tenants in Ancient Demefne may 

make attorn ies. 100 

Where an aAion for maintenance lies in 

Ancient Demefne. aoS 

Where they diaU pay tolU . sit 

They anciently manured the ktnga de- 

mefnes* i»i 

Where an action of waile lieth in Ancient 

Demefne. 306 

Where Ancient Demefne may be extended. 

397 
Where Ancient Demefne fiiall be tried iu 

Affite. 397 

Where Ancient* Demefne is a good plea. 

397 
What privilege tenants in Ancient Demefne 

have. - 543 

Barretors. 

^H£ etymology and fenie of the word. 

1969 215 

Bargain and Sale. 

Bargains and Sales for years, pafs without 
inrolment. 271 

The ftatute of inrolements extends only to 
cilates of inheritance and freehold. 67 1 

Where the Bargainer before inrolcment en- 
feoffs the Bargaincei he IhaU be in by the 
feoiihwnt. 67 s, 67a 

What a Bargain and Sale is. 672 

nrolement of a Bargain and Sale is not plead. 

able as a feoffment. 67s 

What words amount to a Bai^ain and Sale. 

' 671 

Where the Intention in a deed appe^trs to 
paff an eftate at common law, nothing 
Iball pafs by way of ufe, but according to 
intention. 672 

^'liere a valu^ible consideration in a B;u*gain 
and Sale no: cxprelTed may be averred. 

67a 



Where a Confideration gifvn by one Is fjOfA 
to convey the eftat» to divers^ *7» 

A Bargain and Sale maft be in writing and 
in parchment, or in paper and ind^ited. 

672 

No covenant or grant can be made lo on« 
not party to an indenture ; otherwife of 
a deed. ^3 

A Bargain and Sale binds noC a feme covert 
but by cuftom. 673 

An tn£int may avoid a Bai^ain and Sale at 
any time. ^71 

Where a rent may be refcrvcd upon a Bar- 
gain and Sale. • 673 

If the fuperior courts be reAnoved from Weft- 
minfter, yet tlie inrolemeot of a Barg^*^ 
and Sale is good. ^4 

How the 6 montlis for inrolement (hadl be 
accounted. 674 

Where the Bargainee from the delivery of 

the deed iball avoid mefne iocumbrancet. 

•74. *75 

Where the eftate paflelh, though Bargainor 
and Bargainee die before tnroleiMnl. 674, 

675 

Where releafe to Bai^ ainee before inrola* 
ment is good. 675 

Where a Bargain and Sale by Bargainea be- 
fore inrolement is good. 671 

Where a Bargain and Sale by parol is good 
by cufkoro. 675 

Where a Seal of a deed (hewed, or in cuf- 
tody of the ccmrt is broken off, the court 
iball inrole the deed. 676 

Baron and Feme. 

Wliere Feme that recovers dower ihall bi 

faid to be in by the hulband. 1 53* > 54 

Where Baron and Feme (hal^ Join in aAion, 

&f i contra, 236, 563 

Where they join in aAion, damage muft be 
only given to the luiibai>d. 236 

Where Baron and Feme he vouched, the 
feifin of the Feme and her anccftors may 
be counterpleaded. 244 

Where the Baron (hall be pmtifiied for 
Wtifte done by the Feme, (^ « ronrrd. 303 

Where a Feme cannot be diifeifed during 
coverture. 343 

"Where a Feme may avoid a recovery by de- 
fault, render, icc. ?gainft her hufband. 

34» 

Where a recovery againft the Baron fliaU 
bind the Foine. 342 

Where the Feme (hall be received up«in tha 
Aaron's default, & e ctmt' .34a, 345 

Where a jiro^o /j«/crrew lies upon a recovery 
ii^auift ISaion and Feme. 350 

What 
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Wta dutt«e fliall bt gftven ia sppaal afMoft 

Baron and Feme. i^S* 3^^ 

Where a c^vi^ lies againft a Feme Covert. 

401 

Where a Fenie Covert ihatl be bound by a 
fine for the non tiaim of her hulband, 9sf 

Where a bargain and fidfl by Bar«n and 
Feme bind not tlie Feme but by cuftom* 

573 

Where a Baron and Ferae are tenants in tail* 
and the Baron levies a ftne> the Feme's 
elkate ii not difcontinoed. 6ti, 682 

Whevta Feme ufuaUy trades^ her eontraft 
ihall bind her hulband. 7 1 3 

' Whart the lUe of a Feme Covert in a mar- 
ket, good. 713 

Bftftardy. 

%Vhere the iiTue of perfons divorced are Baf- 
tards. 93 

How Baftardy ought to be certified 97 

Where an affize of wmrtiLuKcfiar lies not for 
wmHtr fmjn$ againft Badard «i^. 97 . 

Conftkiitiob of pope and labour of clergy to 
legiiiinate cbiMron bom before marriage. 

97, 98 

Special Bafburiy ihall be tried in temporal 

courUi general in fpirituaL 99 

Where BafUrdy ought to be pleaded. 400 

Bail and BaOable. 

What perfons b^able> and by whom. 42» 

i90» »>« 

What perfons are not bailable. xS6 to 1S9 

Keptevin Is applied to the Iheriiis to cake 

pledges and Bail to fuperior courts. rS6 

By ancient law all felons bailable 'till con- 

viAion. "186, 190 

Where neither principal nor acceflTory are 

bailable. z86 

What forfi^ture for taking infui&aent Bail. 

190 
Biihops. 

Every Bi(koprick in England is of the kir.g's 

foundatlooy and hulden ^u katoniam. 3, 79, 

S«5. 5»6 

Why Biihops pay no reliefs. 7 

To whom fpiritualties and tempnrrvlties of 

fiifhops belong in time of vacitiwn, and 

who may ha-ve them. 15, 152 

How Biihops were anciently made. 15 

Bilhopricks not to bo fold x 5 

Bifhops Goofont to' llatutos in part iS 

Where a Biihop Ihall be amerced, & e c<mt\ 

1%, 720 

Biihops are only to be commanded by the 
King, or his fupenur courts. 30; 325 



Where ancioatly BiOiop and iheriff went 
circuits. 70 

How the privileges of Biihops and clergy 
faved by m^gna cbarUtg and how boocul 
thereby. 75, 77 

What a fufiragan BiQiop is. ^ 

How Biihops ought to certify baftardy. 97 

What certainty ought to be in Biihops cer- 
tificates. 623 

Whero Biihops, &c being iecvlar, not re* 
gular parfons, may hav^ goods, make 
wills, &c. 151, 457 

Whyt writs or a6iioQS lie for or againit fuc- 
ceiTors of a Biihop. « > 5a to 1 5 5 

Bifhops may not commit wafte in the lands 
of their wards 13» 202, a(|t9' 

Where the counter-plea of voucher to a 
Biihop muft be to him and his prode- 
cefion^ DOC anceftors. 244 

Biihops named in W. i. 6. 51. croffing a 
canon to Chew their aflcbt. 265 

Law intends Biihops do right in granting 
iuAttotions. 357 

Where a fuccefTor of a B)ihop may be bar. 
red of his preienutiou by an ufurpation. 

35» 

What the king hath after every Biihop't 
death. 491 

No ecclefiaftical dignities enjoyed b^r 
flrangers. 583 

Where Aatutes nay be made withocit bifliopi • 

5831 6, 7 

Great extortion commkted by BMiopt. 5K6 

BiChops ought to be refident on their fees. 

625, 4i6 

Where an allien liee againik a Biihop, or 
he may be indiAed for dot aflbilitig an 

J.xcommunicate perfon upon cautioOf or 
ur a thing not within his conuiaiis. 623 
Biihop's proceedings in ccclefiailieal courts, 
under name, (iile» and foal of Biihops, 
warrantable by law* 6851 (, 7 

Books. 

No BooJw bound to be imported. 745 

No Books imported to be bougl>t by retail. 

745^ 
Where the lord cliancellor, treifurer, and 
two chief jullices may fet prices on Books. 

74S 
Bridges. 

By whom Bridges ought to be repaired at 
common law. 7oc»> 7^' 

No man to repah: a Bridge btft by tenuie or 
prefcription ' ib. 

Where one hath repaired a Bridg? of alms, 
or common good once or twicof he is not 
bou^d afterwards. ib. 

^C4 T> 
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To repair a private Bridge a writ lies. 7oi 
Ponuge is Toll for reparation of Bridges. 

701 

No man compellable to make new Bridges. 

701 

What alteration is made by ai H. S. c. 5. 

for repair of Bridges. 70' ^ 705 

Wbo may make taxes for repair of Bridges. 

7«4 

All priviledge to be free from repair of 

Bridges is taken away by aa H. 8. c. 5. 

704 

Freehold of Bridges is in the owner of the 
foil. 705 

Bulwarks. 

. Who may ereA Bulwarks, caftles, &c- jo 
Tfmftort H. a. 1115. caftles in England. 31 
CoH/iahularius taken for a conftable of a 
caftle, 3'>33>24 

^7ery caftle contains a manor 3 1 

By JawSf wdi Corporadoo. 
Cambridge. 

pOUNDED by King Alfred, who begun 
his reign 87I1 and died 901. Pr^fai.^zg,^, 

Canons. 

Canons made 11589 by Boniface archbi- 
Ihop of Canterbury incroaching upon 
the common law difobeyed by the judges. 

599 

4a H. 3. parliament would confirm no 
Canons made againil law. 600 

Canons againit law never allowed in Eng- 
land. ^7^65*1 653, 65$ 

Canon void that biihops might bequeath 
nothing belonging to their churches. 653 

Biihops named in W. i. c. 51. croffing a 
Canon to ihew their aflent. 165 

Capite Tenure, 

Who ihall be faid to be a tenant in capitt. 

64,65 
How a tenure in cafiti may be made. 64, 

69a 

Tenure in eapit€ is for the honour and de* 

fence of the kingdom. 631 

Carriages. 

Ko man's Carriage taken for king without 
payment. 34, 5 

Lordsi knightsjand clei:gymeD exempt from 
Carriage. ib« 



This pri?yedge granted for hoTpitalitr's 
fake. j6 

Caftlesj wdt Bulwarks. 

Caftle Guard. 
By wliom the ferrice may be done. io» 34 
Where the fervice fliaU be difpenfed with. 

34 
Cirtimran^ 

Where a judgment given before a flieriif 
may be removed in B.R. by Cankraru 13 

Where a dnhrari fhaU be granted to pro- 
cure a redifleifor's difchax^e. 1 1 5 

Where s| Certiorari Oiall be to tho fiieriff and 
coroner to remove appeals. Sec. 176 

Wiiere a Canimari ihall iflue to certify a 
verdi^. 424 

Where a Certiorari lies to the court of exche- 
quer to certify a francbife* 45a 

CeffamiU 
When firft given. 295, 401^ 40a 

Of what, ag^inft whom, and for what fer* 
vices it lies* 295 to a98, 401 > 4o»9 459, 460 
What is traverfable in Ceffavit, 196 

Where the jury in confcienoe fluU meafure 
the quantity of ferviccs. 296 

What IhaU be a good plea in Cejatnt^ a66» 

298 
Where land ihall be Ctfid to lie freOi. 196 
Where arrearages may be tendered, and \fy 
whom, and what fnrety taken and da- 
mages ajBTeiTed. 297, 298, 460 
Judgment in Cejavit is finai 298 
Where a Ceffavit lies againit one and the 
tenure alledged in another. 4011 40a 
Who may join in CeJ/hvitn 4Qa 

Chafe, vide FqtcOu 

Challenge. 

Any man may cliallenge for the king* 
ihewing particular caufe which ihall be 
tried. 43 1 

If a felon challenge above 36 he Iball bo 
hanged, 178 

Chancery and ChaDcellor. 

Chancery is efieina ju/iiti^, ever open, and 
never is, nor can be adjourned. 53 

Haieas cuptt granted out of Chancery '^^ 
vacation. 53 

Where Chancellor, tx oJUto^mrf grant p«r^ 
dons. 3(6,7 

RegiAer 
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RegUler of Cliaiicery of great antiquity. 406 
Mafters of Chancery afTociatedto lord Chao- 

ceUor. 407 

Why the chancellor ought to follow the 

king 55* 

Chancellor keeps the great feal (cUtvis ngtdj 

55» 
When a court of equity firft began in 

Chancery. 55*» 3^ 4 

Several Lord' Chancellors fat in Co Ba. and 

argued matters in law. 552^ 553 

Antiquity of the Chancery. 5531 554 

Charge. 

Superior not charged as long as inferior is 
Sufficient. 3^^ 

Church; 

Churches, priviledges granted and con* 
firmed. * 

Ecckfia ift infra ataUM fsf in eujtodia rggis. 3 

Adminiftration of facraroentA and fepult\!^re 
make a Church. 363 

f ariihioners ought to repair Church and 
church-yardy and publick not private 
chapels, and the parfon the chancel. 489, 

653 

When a Church fludl be (aid fkna fif (on/ulta, 

Cin^-ports, 

Cqftom of Cinq-ports and other places to 
arreft one for another's debt taken away 
by W. I. c. 23. 205 

Which are the Cinq-ports. 556 

Conftable of Dover Caftle is warden of the 
Cinq-ports. ib. 

What jurifdiaion theconftaUe hath. 5 j6 to 

558 

Ports privileges and when and how granted. 

SS7>« 

Where the ports are not exempt out of 
county. 357 

Ko writ of error lies to revcrfe a judgment 
given in the Ports but at Shepway. 557, 

Wliere writs ihall be directed to the con- 
ftable of Dover-caiile. 556, 557 

Clergy,. 

If a Clerk appear upon bail, and will not 
anfwer by reafon of his priviledge, bail 
ihall not be amerced. 1 50 

No Clerk to be delivered to the ordinary be- 
fore the crime found. 163, 164 

Ordinary finable for demandijig one to be a 
Clerk that is none. x 64 



Clergy not to ba allowed till the prifoner 
have the benefit of his challenge. 164 
Purgation taken away by iS Sliz. c. 6. 165 
What one that hath his Clergy forfeits. ^ 
Who ihal]|bave Clergy, & t etna' 1 50, 619, 

634 to 637 
Clergymen to have their Clergy twice. 637 

Clergy nen. 

Their ancient priviledges granted and cott« 
firmed. j 

Free from purveyance of goods. 3, 35 

Not to ferve in any temporal office by rea* 
fon of their lands. 3, 6^5 

Not to go to wars in perfon. 4. 

Quit of toll, lee. for their occlefiaftical goods. 

4 

The goods of themfelves, and farmcn» not 
to be taken by the king's officers. 4 

No difirefs taken in their ancient inheri- 
tance. 4, 6x7 

Their bodies not to be taken upon a ftat' 
merchant or ftaple. 4 

Their goods ecclefiafticai not to be taken by 
fherifft, but by bi(hop upon a Uvarifae" 
upon recog. 4, 47a 

Where a capias lies againft him, ^ tem^» 4 

Not to appear at leets or tourns. 4, iie 

Not to be amerced fv their fpiritual pro^ 
motion. tg 

Free from carriage for the king. 35 

Not to be punilbed in a writ of right of 
wai^. y> 

Clerks contain all ecclefiafticai perfon re- 
gular and fecular. iax,a58 

Rellgiofi properly taken for regulars. 151 

Difference between fecular and regular per- 
fons. 151 

Clergymen heretofore clerks in chancery, 
and other courts. 2 1 z 

Stewards in houfe to noblemen, juftices, &c. 

2SZ 

Judges anciently Clergymen. 265, t6% 

Stat* of mort-main extended by equity, be- 

caufe of thd multitude of evafions by 

Churchmen. 43' 

Wliat fees Clergymen pay when they do 

homage to the king. 46a to 464 

Punifhment in court- chriftian for laying 

violent hands on a Clergyman. 492, 493 
Jttfticc denied to the Clergy, temps. E. i. 

No ecclefiafticai dignities to be enjoyed by 
ftrangers. 583 

4 R. 2. Clergy had a third part of the realm. 
Clergy moa 
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CktSfwrnt noccMifttllaUtftobvkiughlted. 

To b« rtfidnt on Uiek curas. 4«4to 6ft6 

K* dJAMfe t» be talcon of darssroMOy ia Che 
higbway, or th«ir ancjent fees. 6ft7 

SPoflalRoni of the church are the endow- 
ment of the cbvrob. * 6*7 

With what tentlis Clergy are cliarged. 62S 

They may have Chmr^ twice. 637 

Clergyman tried and executed by tempoial 
judges. 634, 5 

Where a Clerk confeffing felony before tem- 
poral judge could not make his purgation. 

638 

A Clerk deUvered to ordinary ought to be 
degraded. ib« 

A Clergyman might wav« his privitetfge and 
be trieid at common-law. 63S 

Knights tempTers and of Saint John Jero- 
falem> when founded and diiK»Ived» and 
What fPMt privUodgtt tliey had. 431, 43ft, 

Cloch and Qodiifif . 

The length and breadth o£ broad Cloth. 41 
doacbing bravglic to perfoAion 10 Eng- 
land, temps. E. 3. 41 
Impoitatiea of Clofh pMhlbicad. 41 
doth the worthieft and richaft commodity 
of Bngland. 60 
^^ IX E. 3. c. 1. Felony to carry wool out 
of England. 60 
CuAom granted upon Cloth. fio 
What cuftom is due for new draperies^ and 
what for aUage. 6a 
What woolen, linen, or mist ftufis fludl pay 
for cttAoo and alnaga* 6% 

Coin. 

( B. 1. Silver bat tod. the oonce; 3 11 

What fterling money is, and why fo called. 

575 

How many ounces the pound of gold and 

filvw is. 575 

What aUoy may be of filver or gold. 575, 

577 
Penarius ancient money of England. 575, 

576 
How plate muft be marked. 576 

Ko counterfeit ftones to be fet in gold. 576 
What prerpgative the king hath in gold or 
filver. 576 to 579 

Tho monies before and fince the conque(). 

577» 578 

By Englifti money is intended all gold or 

filver currant here, tho' not coined in Eng- 

*1^d« 742 
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Feoffments j>tr CoUufion void/<r Marl. c. 6. 

no 
Miufio duplex, apparent & averrable. 1 10 
What feoiftnents, grants, &c Ihall be taid 

to be made by Colhiiion. 1 10 to 1 la 

Where a feofftnent is made by Colfofionytho 

lord fliall recover liis relief ftr 34 H. 8. 

c. 15. „o 

A feofProent now made by Collafion is only 

vtiid for a third paif. j 1 j 

Where Collufion may be averred, & # cami\ 

110 to i» 

Where the king Oiall Uke advantage of a 
fcofTment by Collufion made by his tenant 
of lands holden of a meihe loni. n i 

Colhiiion muft continue till death of tenant 

IIX 

Where and when the lord may enter or Ot*f? 
recover the wardlhip of his tenant by 
Oollufton. jii, jg^ 

Firatid and fallhoood againft common kw. 

a>J>*i5» 

Collofton in ftlfifyingtoeoveriesmay be in 
quired by commiflfion. 325 

Lapds conveyed away by fraud are extend- 
able. 1^^ 

Where Collufion ihall be inquired of for 
alienation in mortmain. 29, 75, 430 

Sale of goods by covin, alten no property- 

7S> 

^ ComniiBons* 

Wherefore the claofe (fafimi ftad si ftiJiMm 
pertinei JecUMtkm kgtm & comfiutudimm Jm^ 
glue) is in every Commiifion. 5«» 57 

Wliat Commifion^ are confonant to Magna 
Charta, & f c^htra. 54 

$everal Commiilions of oyer and terminer, 
and wherefore graiuahie. 419, 4x0 

Where Commiffioos diAxmtioued, expired^ 
^c. Ihall be removed in Ban, Reg. 4x9 

Wliere Commifiion of oyer and terminer fu« 
perfeded. 419 

Where the king is reftrained to grant Com- 
miflions of oyer and terminer. ' 420 

Yhe (lile of records before Comnsiffianeci of 
oyer and terminer. 410 

No new Commiifion can be framed but by 
ilatute. ^yg 

ComniiiHons of new im^ies and new in- 
ventions condemned by parliament. 

478, 479 
CommifTions of trailbaik>n, and upon ai/t.*^ 

Juptr ^bartas, grauCed. 54^ 

Where Comminions determine by demife of 

the king. 175 

7»t 
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^ It fl^ B. t. C^mmtftmii to fMrch ;iftdt 
lalic rumours. «a9 

rnrvejrortComniiilidns co^wuker the freafc 
foal. 545 

vonibofi. 

Where the lord may make approvement of 
his wafte. S5, S6, 474, 475 

Where k>rd have Common appendant in te- 
nancy. > S5, 474 

How Common appeniUnt firft began. 86 

Land improved muft be incloied, in default 
of Inclorure Commoner is no trefpaffer. 87 

Wliere if a Commoner nurchafe the part 
approved, his Common is not «xtincuilhed 
in the refidue. 87 

What remedy Commoner hath if lord upon 
improvement leave fufRcient. 88 

Wliat remedy lord that approves hath 5f his 
indofures be thrown down. 476, 477 

The part approved is difcharged of Com- 
mon. 87 

What Ihall be Caid to be a good approve, 
ment. 87 

How the fofficicncy or infufficiency of leav-^ 
ing Common Ihall be tried. 98' 

Where no approvement can be made. 

87,475 

Where lord hath Common in his tenant's 
kind, tenant may approve. 474 

Where a quod ptnmitat lies of Common: 406 

Affize lies for taking Common in a feveral 
foil. 4iS»4i9 

What inlargement a Commoner may make 
of his curt ilage, & c 476 

Common may be had by vfage, not prefcrip- 
tion. 477 

What ihaU be a good tiUe f o ComniMi. 477 

Cotuges to have no Common. 740 

Common-fame. 

Common-fame defined. 5» 

Where upon Common>fame a man may be 

apprehended for treafon or felony. 51 

Common Pleas. 

PfT mn^, cba, c. it. to be held in aplace cer- 
tain. II 
What mifchiefs were before that time. 

Why fo called, and of what they have cog« 
nizance^ ta 

Antiquity of Common Pleas. 21, 23 

Court of Common Fleas lock and key of 
comoien-law* zt 

Whence a record may be removed ia Oom. 
fi4ih aj 



CommoBk FIoM tncicMtly bdd IkiedMtf < 

G^TMkjmfii^ ii Bmto is the 

What power Cnf ^^av* hathtodifohaciiife- 
diifeifor. iig 

What jurifdiilkm Cmf Bm^ ift wilts of falfo 
judgm. sjS 

Iflues in Cout Bant* anfwered to the exche. 
quer. 154, 25J 

In Com' Ean^ mjeiref^ the tertenant muft 
be named, in other courts the writ is ge- 
sieral. 471 

Common- wwl ■ 

Church and Aate like Hypocnfies twins, i^ 

Actions for waft being prejudicial to tht 

Common- wealth Ihall be extended favour* 

ably. ' 305 

Breed of fsdmoos to be preferved. 478, 479 

New judges, new courts, new offices, new 

corporation^ hnrtfiil to the Coramoift* 

wealth. 540 

CompotatioB of Time. 

Advent, Septuagefima and Qnaieline begin 
and end. 465 

Where in appeal the day it taken tor da| 

natural. 31k 

Hora tmf^ m jfy mmiUit* git 

The year and uay for bringing appeals, fola- 

ry^ and flMdl be aceoaniied from the deadk 

520 
Where ftmjrh Ihall be accounted folarf 

months. ' 3.6a 

Cule of Ang* it St. Peter ad vincula, all on^ 

i« Aug*. 423 

Kativity of the virgin Mary, 8 Sept* 478 
St.Martyn is Kovember. 47S 

M ftfium Stm&k Jthamii BrnftifUe^ & JmnTta^ 

Ihall be intended on the Malt^ay. 47S 
Feaft of Sc Michael the archangel, m Sejp. 

and St. Micliacl de monteTomba, te Nov. 

485,48* 

How the year and day for non-claim in a 

fine Ihall be accounted. 517 

The-day of return in real anions is none of 

the 45. sM 

How 6 months for inrolements ftiatt be ac. 

ffounted. 674 

Coofirmatioa* 

Where the lord confirms efttte of tenant 
held by certain ferviccs, he fludl luiw * 
tomtrafmrmamfetrfam. Iff 

Conrpirtcjr, 

\Vhat jui^ent (ball be given in Con^pi««er* 

3M.5^ 
Where' 
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Wkere a Coofpiracy lay at common*law. 

306, 561 

Where a Confpiracy lies now, & « ami^ 56a 

Where an action lies for a Confpiraqr in the 

cccleiiafticai court. 56a 

ConfiaUe and MaHhal. 

Where felony (hall be determined before 
them* 51 

Where an outlawry (hall be reverfeJ upon 
the earl Marlhal's certificate. 418 

What fees are due to the Marflial for knight*- 
bood, or doing homage* 463, 464 



Continual Claim. 

What fliail be laid a good Claim or entry. 

483 

Contra Formam Collatienii, 
Where, for whom, and for what land it lies. 

4S7»45« 

Where it lies upon an alienation. 457, 45S 

It lies not of an advowfon^but founder fliail 

prefent. 459 

Contribution. 

Ko Contributieo lies for parceners before 
. partician. 1 19 

Where a writ de Corarihvti»ntfacienda lies, & « 
cMf/'. « 119, 120 

Ko Contribution where the pofleffion is un- 
divided. 119' 

Conu/ans di FltasT 

Where the grantee may wave it one time and 
take it another. 130 

T^liere and who may demand nnufant de pleas 
& i contra* J40 

Copyholder. 

A Copyholder cannot do fuit by attorney. 

100 
Tenant ^r Copy hath no freehold in him. 

3*5 
Cornage. 

Is a tenure by knight fervice, but ihall pay 
. no relief. 9 

CoroHe. 

Who may hold'pleas of the Crown. 30 to 3a 
Which are felons at common law. 147, 148 
Which ihall be murder. 148, 149 

Where Judgment upon demurrer is given 

againft a felon he Ihall be hanged. 178 
The paniflimentofmifprifion or concealment 

of fslony. 173 



If a felon challenge above 36 he fliall hm 
hanged. jjZ 

Judgment of ^ym jfart & ditrt at cominos 
law, and to what It extends. 177 to 179 

Where one ihaU be faid to ftand route. 

The judgment in faynt fort & dare, and why 

fo fevere, 1 78, 1 79 

Rape fKtd, and how punifhable. xSoto i8« 
What felons are bailable and what not. 

186 to 190 
Grand & petit larceny fuid, 189, 190 

The intent makes felony. 1 1 o, 3 1 5 

No felony to fteal a tame dear unlefs it be 

known. 101 

Encroachment of jurifdiAion by ecdefiaitical 

judges is crimiH l^efie majefialis, 466 

Per I Ma. c« i. all treafons and declaratioua 

of treafons not within 15 £• 3. repealed. 

59Q 
Where ene attainted of felony may be in- 

didled of treafon. ■ 590 

No man can be beheaded but for treafon. 

6s9 
A confefTor is bound to discover treafon. 619 
In crimgH Ufa wuyeftatis no clergy granublc 

15© 
K ingVbench may bail for treafon. 1 89 
What forfeiture for felony or treafon, vide 

Forfeiture. 

Coroner. 

His office, antiquity and dignity. 31, 174 1» 

176 

Where the Coroner muft join with the Aeriff 
to inquire of rediffeifm 84 

How a Coroner is to be eleded. i74t 558^ 

559 

Coroner determines by the demife of the 
king. 17s 

Number of Coroners not appointed by law. 

«75 

County ihall anfwer for difability of Coro- 
ner. 175, 466 

Where a certiorari may be directed to the ihe- 
riff and Coroners* 176 

What fees anciently and how due to a Coro- 
ner. 176 

Of wlukt felonies the Coroner of the verge 
may inqliirc. 549, 550 

Coroner hath no power to take confefion ef 
treafon. 6S9 

Corporation. 

New Corporations hurtful to the common- 

weaUh, 54* 

What 
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What addidoofi Corporations ought to have. 

666 

Where Corponfions hold plea of aiHze by 
cuftom* 330 

What by-laws or ordinances made by Corpo- 
rations are goody & e cm^ 47, 54 

Cottages. 

The etyipology of the word* and who may 
eredt them, and where, ^ c conC 736 to 

73« 
Penalty for ere Aing and continuing Cottages, 

736* 7> 739 
Great inconveniences by Cottages. 740 

Cottages have no Common. 740 

Coancells. 

Confbitotions of Councells general bind not 

king or fubjeas in England. 1^73,27493^5 

King John*s charter to hold the crown of 

England of the pope, burnt at the Coancel 

of Lyons. 174 

Councel of Lyons or Lateran when held. 

»73>36i»64i 
Provincial conftitution of Simon Mepban. 

13a, 645 

Cotmttrplea di voucher, vide Voacher. 

County. 

England divided into Counties. 71 

Coanty-Court. 

Cvria comtahu is the County-court, and (he- 

riffis toum. 69, lai 

When County-court was and is to beholden. 

70,71 

When Iheriff s toum to be holdeo. 69 to 7a 

When leets to be holden. j% 

Of what iherifis may hold plea in County- 

cour^ 70, 139, 3 1 1 to 3 13, 3S0 

Leets derived out of the Iherifis toum. 71 

Stile of iherift toum is Curia vifus frank- 

pledge. 71* 7» 

Toum and leet have one ftile and the fame 

jttnfdiAtoo,and both courts of record, and 

of what they may inquire. 7i» 7ay 1439 

I47fi6s,i7»,i8i 

View of frankpledge is parcel of the ihenft 
loom. 7a 

Oath of allegiance to be taken at leet or 
toura. 73» 147; * 

Who ought to come to toums, leets or hun- 
dredt^ or 10 be amerced. lao to laa, 147, 

148 

llMriiF io tourm and ftewards ki leets, may 
amerce. 136 



County-court is no court of record. 30, 149^ 

380 
Of what lords of huodrads may bold plea. 

140 
Hundred courts, no courts of record. 14s 
What is inquirable and prefentable in hun- 
dred courts. « Z4a, 143 
In County-cooit the fuitors, in toum the 
iheriff, and in leet the ftewards are judges. 

190, lis 
The proceedings in County-court by jullices. 

V* 

The proceedings in toum or leet upon pre- 
fentments or indidhnencs. * 387, 38S 

Adultery, &c anciently puniihed in leets by 
the name of Letherwite. 48S 

What officers were and are chofen in County- 
court. 588, 9 

Tithes anciently determined in the iherifis 
toum. 661 

Cottages and inmates may be puniihed iii 
leet. 739 

Coort-Baron. 
Free fuitors judges of it. 99, xoo, 119 

Fines for beaupleader paid yet in fome Court- 
barons. 123 
What remedy for falfe judgment in Court- 
baron. 138 
Of what they may hold plea. 140 
Tenants not compellable to Ihew thnr deeds. 

*4» 

Court-baron no court of record. 143 

In Court-baron all pleas determinable by 

wager of law. 143 

A lord may prefcribe to determine all pleas 

by jury. 143 

In a writ of droit- patent plea (hall be held 
of the freehold, and the lord may give an 
oath. S4C 

Court-Chridian. 
Why fo called. 488 

Of what they have cognizance* 488, &c« 
What punifliment for laying violent hands 

on a clergyman. 491, 493 

Where tithe wood may befued for in Court- 

chriftian. 641 to 646 

Where tithes are prohibited to be fued for 

in Court- chriflian. 646, 647 

Ecclefiailical courts puniih prBfahttamnut ^ 

€orrt&ioae tmnaH^ temporal to give damages. 

6aa 
Bifhops proceedings in ecclefiailical courts 

under the name, ftile and feal of bifhops 

warrantable by law. 685 to 687 

General baftardy fhall be tried in Court- 

chridian, fpecial at common law* ^' 99 

Cm 
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Cut in Vita^ 

WheM finrflnd acaieft whem k Ims* S43 %» 

346* 4S5> 45^ 

Ifliere't Arm«» vi^ lies 455, 456 

Whero pcroU ftiadl <leiiMir m CW m viV^, 4f « 

VRicre afenetiuif enfer wkbout being ilri« 
veAtO'hcrCMkvfto. 45^*457 

woftoni* 

CiiftaaM affainft Law. 46, 47 

CuAvM of the ivalm ceneral and particobr. 

47» ?7 

Snreral iignificationsof Coofoetudo. 589 59 

>ft^ a;i3» 5pa 

Where a thing of common right may be in- 

laisrd bjr cuftom. 143 

CuHom CO anreft one for another's debt taken 

aunqr^/F« i.c.a> %^ 

§L fixt Cuftom though unreafonable, camiot 
be taken awagr btu by an ;aft of parliament. 

664 

MOiiere by Cuilom a bargain and fale Ihan 
bhid a feme coveru ^7^ 

Cuftom in cities, jcc. to bargain and fell 
lands per paral ^ood*. {$75 

Damages and Cofts. 

^^ HERE Damages and Cofts were firft 

given to defeifdams. aiA 

VTbeccCofttwcre £cft gi^m tft plaimifiL 

%%% 

Where Siamages too/maU, court may awani 

greater. ago 

Wber« the .kipg caoDOt pacdoa •amages. 

aoo 

Where double Damages Ihall be repovcred 

for extortion of fees. a 10 

Where lands and Damages (hall be recovered. 

»W 

In whss real a6Miinfi9 and when BamRges 

and iCdb wen fiven, and agaioft whom* 

and for what time, a^, aS6to aS9> jjo, 

3W, 37S» SSSvS^fi* 4*6, 417 

Inhere adififeifor is infufficienc^ Damages 

ihall be recovered againft the terten^aC 

»S4 to a89 

Damages were gwen at common law, in 

perfonal and mixt aAions> but not in real. 

Where DaRiages in real a^Uoas ihall be re- 
covered f€ttd«Rtt br§vi» 9.%6 

Cofts a*e parcel of the Daroages>and ihall be 
gi vf n in every a6tioa -where Damages ar« 
given. aSSy aS9 



PlaiAti^fluU recover nomare Dunaces tfuitt 
he counts for. M, 1S9 

What Daaoages and Coft$ ihaU be trebled. 

Where a delend.int by a l»lte plea ibali not 
excufe himfelf of Damages. 444, 445 

Wliat Damages ihall be recovered for throw, 
ing down the inclofuiet of a lord's ap- 
provement. 466, 467 

Where Cofts Ihall he recovered in ecclefi- 
ailical courts for not fetting out of tiches. 

Whert Cofts ftiall be given in appeal to ttie 
lord chancellor upon a decree of comroif- 
fioners for charitable ufes. 7111 

Where Damages Ihall be recovered in waAe^ 
vitU Wafte. 

Where Damages ihall be recovered in dower# 

fi<&Doiwe-r 
Where Damages Ihall be recovered ia a 

writ of ward, viVc Waad. 
Where Damages fliaU be given in a writ Je 

^tahrt maritagiif vide Marriage* 

Days in Coart. 

Which are Seijw iJici, and nvhich not. a^» 

/ a6j 

A 4h«riif bath no Day in coart* 433 

Debt. 

JXthitum fuidr g^ 

Capias in Debt firft given by 15 E. 3. <• 7. 205 
Debt lay at catBBBQo4aw againft an admini* 

ftrator by name of executor. 398 

An afUon of Debt given for efcape by IT. a. 

(. II* 3Sa 

Deceipt. 

Where a wfit of Deoeipt iies. 39J 444, 449 
No Deceipt to be nied in pleading. %i% to 

217 

'^^'here^fissBS levied by Deceipt ihaU be quafh- 
ed. 21 $y ai^ 

Deeds. 

Deeds of fabjeAs concluded with his i^Bms 

tilltf.S.time. 7I 

Feoffments were by Deed or withont Deed 

before couqueft. 119 

Deeds are to be expounded as the law was 

when «hey were mada. a8a 

In a beed at and on thd feaft to be cunftmed 

sdl one. 47! 

Where a feo£Fment is void and voidable. 4S2» 

No covenant or grant can be made to ono 
not party te an indenture contained in a 
Deed parol. 67) 

Say 
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Day of itiODths and fear of lord and king 
ufual dates of deeds. 675 

Defaalt and Appeani&ce. 

Law intends every one will appear rather 

than hy Default lofe iflaes. . 124 

Whu ihhll \m d«ne upon a Deiaak in « ^* 

. imj>editf wide ^are impsdit . 
WIntlliialii be d«n«xipoa a DiCauk at tke 

fraud diihefs. 154, 255 

Where Dcfaakof a»e temnt fliall 1m De'^ 

ffaott of snother. 351, 563 

Wliat iliaH be accounted iflbes which a fheriff 

nay return for a OblMh;. 455 

Ifo enqiieft tAnn m a read si6Kim by De* 

faiili* 1A7 

Delay. 

&ebys are odiom m Hrw. 214, t37,«Ao,4tt 

Expolitionsto ftatutes ahways favourable to 

prevent IMay. 1^% 249, a^r^ %$%, a6e* 

King A1firtd*s fevers laws asainft Delays. 

260 

King may difpenf* witfli ftatutes to prevent 
Delays. 377 

Writs (hall not be received in eyre by reafim 
•f Delay* 377, yf% 

Depvqr. 

Vo man compeUable to make a Deputy, un- 
lets he i^ill. 34 

Thofe that cannot ibrvehi perfoft muft make 
Depnties. 34 

Where officers Ihall anfwer for their Depu- 
ties. 191, 466 
Dniaiie. 

Wliere Detioiie lies fbr goods and chactek. 

107, 341 

By common law no teftament could be made 
of lands.' 7 

Where tenant in dower may deylfe corn 
growing. 81 

Ko coLlufion can be averred zn a Devife of 

lands devifahle by cuftom. i ta 

Where lords in precin^s may prove wills. 

Diicontniumce • 
Ecety DHcontinTKince worics a wnmg. 68 x 
Which ftall be faid to be a Difcootinuance, 
or which not. 68 r» 68a 

Difcretion* 

Diffrah^^'dififinmnftr kgm find fa ffmiL 

fti H, 7. r. 3. for judges to dectrroine oi^- 
ces by Difcretion^ againlt mag. cba> and 
?oid« 51 



DUrcirorandDiireifia. 

Vo man lo be difleifini ctf bads, liberfll«( 
Ac. or goods, but according ^> law. 46, 47 

Where a DiffeiilDr is iafaficMt daaa^iet 

ihall be recovered againft the tenant. 284, 

085 to a8f 

Where an infant ihall be a Dsfreiflor aa^ 
render damages. 284, 4J4 

A fene cmhoC be difletied dortqg covev* 
tnre. 34^ 

What fliall be faid to be a DSlTeifm where- 
upon to bring an alBfe. 413 to 415 

Where one ihall be a Difleifor for taking 
common in a feveral foil. 413, 414 

Diftrefs, 
Thsfsneni kinds of i>illnAft ^54 

H a Diilrefs be taken and not fuflered to be 

delMied^ iheriif mo^ net r.:tuni, he wat 

vefiAed* 105, 194 

Where a lofd*s Mif didraw lor rent not 

befaiad, travers lies. ^sar^^ «o6 

Party ' diftnuned inuft feed the beafts ia 

powMl. 106 

Row far a Diftrefs may be driven. 106 
Of what a Diftrefs may be taken. 82, 107 
Wliere a Diftrefs may be taken, and where 

not. 1 04, 131 to J 33, Jta9, ^5 

For what fervices and when a lord maydif* 

train. 34, 104, 116 to 120, 296, 373; 

For fnit reiA no Diftrefs can be taken, but 

for amerdameot in default tfaeraol ix8» 

220 
Where lords may diftrain tenants to ftiew 

deeds, 6f • ctni* 142, 143. 

Reptevio to be nsftde of ak DlftroAa, 193 to 

Ko Difteefs to be taken but by a baily conuii 

445*44^ 
CleiigyaMui not to be diftiaiMd. 697 

Where a Diftrels taken for repair of bridges. 

Divorce. 

Wliich are good caiifes of Divorce.. 684 to 

687 

What DmMKe ftiall make a auUi^r of nar- 

riago. 93 

Dower. 

To be affigned wkbin 40 daysafterhtilband\i 
death. ' 17 

Where damages ihall be recovered in Dower. 

80 
Where tenant in Dower may devife her com. 

80,81 

Tenant in Dower ihall have the lands aflign« 

ed fowed or onfowed. 8f 

Where 
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^mhttt tiie lord mtjr diftrMn the com of te- 
aaoc in jbower for bis forvices. 8a 

lAn»c returns aod proceedings (hall be in a 
writ of Dower. 124 

Tenant in Dower is ta Vy her haiband. tsjp 

Wile of 9 yean old (hall have Dower. 234 
Tenaet in Dower (hall have ward; mar- 

riagey relief> and efcuage^ bur no aid. 234 
Where Dower mnifc nihil babei lies. a6z, 163 
Where tenant in Dower aliens, what remedy 

lor him in reverfiony ice. 309, 3x0 

Where a ftod «i dtforcuu lies to recover 

Dower* 349 to 351 

Where a feme (ball be barred of Dower by 

recovery againft her huiband, fsf t cont*. 

349 w 35« 

Where a mortdanceiler lies againft tenant in 

Dower. 35* 

Where admeafurement Js Dowtr feamJafi^ 
. ffomrationt lies. ^76 lO 370 

Where a feme for elopement fhall lofe bef 
Dower. 434» 5»6 

The churches poffeflions are the endowmeiiC 
of the church and parfons^ as tenants in 
Dower. 627 

Droit de Ai'Udwfon* 

Where it lies, and what muft be alledged in 

it. 356 to 360 

What writs lie of an Advowfon. 357 

At common-law a clerk in(lituted could not 

be removed upon a writif ^oir tkjidvopf 

>»• 357 



EleAioil. 

P'LECTION to all offices to be freely 
made. 169, 63a 

How dillurbers of EleAions (hall be puni(h« 
ed. 169 

How iheriflSf ooroners> &c. are to be eleAed. 

1 74 to 176 

Defendant may try wriu of right and appeal 
by jury or batteU 147 

Where a feoffment, Uc, hath EledUon to 
make nfe of an exprefs warranty, or war- 
ranty in law. a75, 176 

Where guardian may eleA to have what a 
Jury gives for marriage of heir, or what 
he hath been pIKiBred. 97 

Where jointenaot or tenant in common hath 
£1e6)ioa to bring an aAion of wafle, or 
writ of partition. 404 

Where one hath EleAio^i'to have feter^l 

writs. 563 

' AllEleAioDS intp hofpiltals, fcc. for reward. 

void. 6z£ 



Elegit. 
Given hf fK%»e* 18. j^ 

Bnqaefl. 
No Enqueft to be taken by definilt in a real 



a^on, 



"7 



Where witnefles may be joined to Enqueft. 

"9.«30»44« 

Where an attion lies againft the (heriff foi* 

returning one of jury that ought not to he 

returned. 130, 447,44^, ^69 

Enqueft foraetimes taken for triaL 091 

In real a^Hoos jury appear the firft day. 291 

No juror not fummoned to be returned in 

affize. 41^ 

Who (hall be returned of jurors, and who 
exempt. 117, 130, 378, 447. 448, 561 

Hew many jurors ought to be returned. 447, 

44» 

Jurors are not to enquire of matter of re- 
curd. 496 

Entry. 

A defcent in fucceflian takes not away an 
Entry. '154,5 

Where the heir may enter and avoid the 
deed of his anceitor. 66 

Where heir female in ward prefently after 
14 enter. 203 

Where two join in aaionand have one re- 
medy, and one is fummoned and fevered, 
and one recovers the moiety, the other 
may enter. 308 

Erior. 

Where a writ of Error lay at common-law. 

4*6 
Where it lies upon a bill of exceptions. 417, 

4>S 
Where heir or executor may have a writ of 



Error. 



4*7 



Where writ of Error lies to reverie a judg- 
ment given by commiffioners appointed by 
arfjupcr cha, C. i. 540 

If one of fiiU age fue pv prochtin tmy^ it is 
£rror. 3*0 

Efcape. 

Where an amerciament (hall be for an Ef- 
cape. a8 

Where an Efcape is not puniibable. 5a 

How Efcapet of feloni (haJl be puni(hed. 

165, 166 

What (hall be a good bar to sn Efcape. 38a 

An aaion of deb( given for an Efcape by 

W. a. c, IX. 38a 

rtbt 



A TABLE. 



Debt lies not againft gaoler's executon for 

an Efcape. 382 

Where grantee of a ga»l or his deputy fliall 

be charged for an Efcape. 382 

Where an indkftment lies for an Efcape. 

5891059* 
Tlie form of an indidkmeot for an Efcape. 

591 

Efcheat. 

Where the king ihall have the Efcheat, & t 
ewi. 64 

Where tenant for life or years Ihall have one 
Efcheat. ,146 

Efcheator. 

Efcheator vittuu officii cannot impofe amer- 
ciament. 1 36 
Where he may feize lands. ao6, 207 
Where he or his deputy fliall anfwer for 
wafle done in wards lands. i5> 57' 

Efcuage. 

By whom to be paid, and how rated. lO) 

II, £0,65 
Where tenant for life fiiali liave Efcuage. 234 

Effoin. 
Derived ah tffeigiur or txoiner to excufe. It5 
The feveral kinds of Efioins. I25» 251, 393 
In what alliens, by whom, and in what man- 
ner an Eifoin (hall be caft, & « reutf*. 56, 
124 to 127, 130, 248, 251 to253, 3ij» 
34«»393. 394»4»7»4»«- 
Where an Effoin Ihall be turned to a de- 
fault. »5»«o*53>3'3>393 
Who may fourch by Effoin. 250, 251, 321 
To what Effoms one ihall be fworn. 1379 

3H> 393 
Wlicre an averment may be againft an Ef- 
foin. i3o>*5* 
How a falfe Effoin may be qualhed. 253 
Effoios abhorred in law being caufes of great 
delay. 252, 3i4t 3«> 
Where illegal proteAions have been ad- 
judged void. 56 

EdoppeL 

Where the king» though he be no party, may 

take advantage of an EAoppel* 39> 5 5 » 

^<59,43«>549 

Where tenant to zpr^tcipt in Mfite, pleading 
J10I9 fliall be concluded. 39 

Exaininatiolu 

Wfaerfe one to be examined opon iotermga- 
tories for treafon, felony, &c* may hear 



them read, uke time to anfwer, nnd may 
anfwer in wriPing, and keep a copy there- 
of. 5« 
Kone to be examined upon oath ex officio, 

557, 55« 
Exchange. 

Where king is bound to warranty in cafe of 
Exchange. 269 

. Exchequer. 

Antiquity thereof. 551 

Exchequer is the counter where all the 
king's revenue and profit ought to come. 

»97,*5$ 

Amerciaments offered are to be eftreated 
into the Exchequer. 196 

Procefs and eiihieates of Exchequer to be ' 
freely Ihewed. 198 

t Where the court of Exchequer may grant a 
Prohibition to the ordinary' for a privi- 
leged perfon; 614 

Barons of Exchequer fupreme audkon of 
England. 381 

Of what common pleas Exchequer hath 
jurifdi6Hon. 551 

Within the word curia woftra in Mctf. cha, C 4. 
the Exchequer is included. 551 



Excommttnicadon. 

Infringers of mag,^ha* to be excommuni- 
cated. 5*7 

Mo Excommunication for a temporal caufe 
pronounced but by authority of parlia- 
liament. 5^7 

All violaters dt talla^ torn conceding to be 
excommunicated. 536 

A high, example of Excommunication of 
earl Warren by. the bifliop of Chichefter, 
29 E.I. 473*474 

Where an excommunicate perfon may be 
difcbarged by a temporal court. 61 5, 6 1 3 

An excommanicate perfoo is diiabled to foe 
any acHon. 3^^ 

Where the biibop ought to receive caution 
of an excommunicate perfon. 326 

Certainty ought to be in an txcommtmcato ca» 
fientT, 31^ 

An txcoBf cafitfuf proceeds exgra. ngis, 631 

Executors. 

Executors hrre teilacort goods m atiifr droit. 

236! 

Executors not chargeable in debt for an ef- 
cajie. 3«» 

WhereExecutorsor adminiflraters not oMoed 
ihall have execution of a jodgmeol^ con- 
trary of an aflignee. 39S 
4 D Wlwr^ 
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Where Executors or admiorftrators have 

accompt* 4J04 

Where an Executor may have a writ of error. 

Execution. 

By common-la«r a man*s body could not be 
taken in Execution for debt, but his 
goods. 394r395 

What (hall be a good plea in bar of Execu- 
tion. J 470 

Where an Execution not ferved, but c<mi- 

tinued, may be ferved after the year. 471 

Where Execution may be fucd without a 

Jcr Jae & t cofU\ 470, 471 

Exile *vidi Abfuritiort. 

Extent *vi€le Recogni stance. 

Expoiltion. 

Eftovers. I7» i^ Salvo conteneroento. 

Beaeiicium. i^ 28 

lufangihef Outfang- Marcandrea waina- 

thef in manors an- gium. 28 

liquated. 31 Nature of a fating is 

Averagium, & Aver- to have a former, 

pany. 35 and not create new 

Purpreflure. 38,»7» right. 33, 37,81, 

Tolnetum. 58, 530 8a, 282 

Ingroirer. 88 Dcftruatur in mag. 

Tithingura. Wapen- cha. c. »9. a8 

tagum. 9t Impofition. 60, 5^4 

(Et'jtakcnindif-junc- Burg. 93 

tive. 110 Vivari»m. 100, 162, 
Kamium. t^pi^i 199,100,571 
Utas. 157 Soca. 240 
Hutufium. 173 Gamlettiun. 402 
Ecclefia. 357 Vacaria. 476 
Bercaria. 476 Letherwitc. 489 
Riparius & Hiparii. Taflagiunrf. 533 
478 Corody. 630 
Guidagium. 516 Cottages. 736 
Malv is procurers. 561 MiniSer le roy corn- 
Heath. 656 prebends judges and 
Rette. 150, 236 minifterial ofticers. 
Perhendinare. 163 207,208,229,230 

Extinguifiiment. 

Where fervi^sfhal! be extingiuKhed. 120 

Where the lord ftiall extinguilh his feigni- 

ority. 260,2^1 

Where one mefnaltyihaUextinguifli another. 

502 

Where a (enure once extingoiihod ihall be 

, revived, 501, 2 

Extortion. 

Where douVIe damages fluH be recovered for 
extorting fees. a ip 



Multitude of officers canfe Extortion. s>f 

Extortion a grievous burden to the- fubjcd, 

a higli offcuce accompaaied with perjury. 

467, 4O8 

Eyre. 

Who ought to come to Eyres. 149, 282, 283 

Juftices in Eyre their proceedings^ authority, 

and jurifdi6tion, and when cealed. 136, 

170, 171, 210, 211, 223, 330, 377, 388, 

393»4^ 
Common fummons of Eyre 40 days before. 

Eyre ceafed when king's bench came. 166 
Fame vide Common-fanie> 

Faux Judgment* 

TX/riERK a writ of Falfe-jtfdgment lies. 

^^ 137 Co 140 

Where fuitors in a bafe court for Falfe- 

judgment (hall be amerced. 196 

Fairs vide Markets. 

Fealty. 

Where an infant may do homage but not 

Fealty. ix 

Where tenant tn frankalmoign aliens^ feoffee 

(hall hold by Fealty. 502 

Where a rent i» referved. Fealty is- implied. 

117 
Fcc^armc* 
What It is, and why fo called. 44 

Pee-fimplc. 

Anciently lands given to J.S. and his fuc- 
ceifors was Fee-fimple. 336 

Fees. 

Sheriff to take no Fees but of the king, and 

ancient Fees and profits of turtf. 74 

No Fee taken for admiuiftration of jufticc 

1^76, 209, 210. 

What Fees were anciently due to a coroner. 

.-« 

What Fees, fheriffs, goalei-s, &c. may take. 

209, t\o 

What puniftiment for extorting Fees. 210 

An ox of 5 s. anciently taken for a duty in 
affise if the caufe ended. 4x6 

Fees of the marfhal and lord chamberlain 
fordoing homage or knighthood. 463,464 

What Fees Clerks, &c fhall have in cir- 
cuit*. 167,468 

Offices 
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(}l!ibes with hew Fees cannot be ere^ed but 
by confent in parliament. 5S3> S34 

Fine of Land. 
The antiquity of Fines^ arid why fo called. 51 x 
Where a Fine levied by deceipt ihall he 

quafhed. 21657 

What paid for a pne-fine, and what for a 

pod-fine, and why. 31 i, 51a 

Wh.it time was allowed at common-law to* 

make claim after a Fine levied, and what 

at this day. 236, 237, 516 to 519, 513 

Where an avenoAit may be againft a Fine. 

515* 517* 5*» to 524 

Of what, aad to whom, and where a fine 

mud be levied. 513 to 516 

What form (hall be nfed in Fines. 514 

How a feme covert ought to be examined* 

5*5 
Pine to the King. 

ITpon what writs or aflions Fines (hall He 

paid CO the king, & e coni\ 57, x x 5, 131, 

13a, 236, 31 X 

Where the king ihall have a double Fine. 

465 

Where the king (hall fet a Fiae adjudged to 

himfelf. 509 

For one offence a man is to be fined but ode. 

597 

To be fined at the king's will is by the 

king's juftjcesk x6S, 2x6, x86^ 187 

What ilTues (hall be paid to the king. 156 

Forcfts.' 

Ttie pnnMhment at cortimon laW srhd at thift 
day for trefpafs in parks. 199 to asoi 

None may eredt a park, chafe or warren 
without licence of the king. 199 

Which (hall be faid to be a lawful park. 199 

Vivarium^ quid, i 62, X 99,200 

To deal a deer not knoi^n is no felony. 20 x 

Forfeiture. 

No Forfeiture can accrue by letters patents. 

47 
Where a gaoler (hall forfeit his franchife. 4j 
WTiere grantee df a rent for fervice done 

(hall forfeit his rent. 48 

What Forfeiture of lands or^ood$ for felony^ 

ice. 36 to 38, 149, 164, 316, 334 



Where one might have forfeited his tenancy 
f« r erecting croffes, knowledging tenures 
of other lords proving will, &c. 43a, 433 

\Vhcre a Forfeiture is given by ftatute ge- 
nerally not limiting where to be recovered, 
it i!» the king's temporal ma^ 61 a 



The moiety o^ thfc Forfeitures of fiaifkrupts 
given to the poor in hofpitsdsy per 31 El. 
c. 6. 726 

^ormedoD. 

Fohheddn ih defcender given by W.2. c. *. 

336 

Formedon in reituindet' and reverter at 

cammon-lat&. 336 

Forhiefdon iu oatutv of a writ of right. 291 

Franchife. 

Where a gaoler (hall forfeit bis Frandiife* 

43 

Where the (heriflF may enter a Frarichif« to 

make a replevin. 139 to 141 

Wherefore a liberty may be loft. X73, 281, 

28a 

Wherefore goods may be attached In a Fran- 
chife; a«9 

particular jurifdidHons are by pi^tcription or 
grant. 130,281 

Where there is a u(brpatioh of liberties. 272 

What liberties allowed in fuovw^aiuo* zZr, 

282, 496 

Where Franchlfes may be replevied. 282 
Vo man can have a liberty but of the crown. 

4S» 

Knighis tempters, artd hofpitflert punilhed 

for drawing fuits into their jurifdidtions. 

465,466 

Firahkniarri^ge. 

Per Merlon c 2* a woman naay devife the 
corn growing on the lands (he nolds in 
Frankmarriage. 81 

Where inheritance pafifeth the word Frank- 

334 



3i9t 
320 



marriage. 

Frefli ftiit. 
Wliat it is, an4 wherefore enjoyned. 

Guardian. 

Tut rc\eral forts of Guardians. 505 
The duty of Guardian in chivalry, is, 14, 15 
Where Guardian (hall be puhUhed for walte. 
ii, 13, 202, 229 to 326 
Difference Between Guardian and committee. 

?3 

Difference fietweert Guardian in droit, and 

Guardian in /ai/. »^o 

Wliere the poffeflion of the Guardian is the 

feifiri of (he heir*. «34 

If^here Guardian may have an afi^ze. 1 34 

4D a Vhere 
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Where Guardian mwy be an abator. 134 
The dat7 of Gwardian in foca^e. 135 

Where Guardian in chief by raakin* a fcof- 

ment of bis Ceoancyi extinguifheth his 

feignory. 2 5^, 160 

Where Guardian in/aV fl»U forfeit the lanU 

but not body of heir. 260, 161 

What writs lie for or agahiil a Guardian, 

305» 367 to 370 

Where Guardian in focage may be charged 

in accompt as baily. 380 

Guardian taken for frfcbdn amf^ & e cont* 

390 
Where protbein amy in blood i«, and where in 

eftdte. 564 

Gardrohe* 

The keeper, now called mafter, of the king's 

Wardrobe, an ancient ofKcer. 155 

His office and duty. 255 

Jflues in the king*s bench anfwered to the 

WardrobOf 255 

Grand DUbtfs. 
Why fo called. 254 

Where Grand Diftrefs lies. 1^ 

What^fliaU be done upoa deCnilt at Grand 

«54» ^%l 
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Grand Serjanty. 

For the greateft part to be done within the 
realm. 6 

What relief a knififct fftr Grand Serjanty 

fhall pay. 6 

Tenant ftr Grand Serjeanty ihall pay no aid. 

»13> »34 

Tenure pet Grand Serjanty is for the honour 
and defence of the realm. 631 

Grant of the King. 

Ancient Grants ronft be conflnied as the law 
was held when they were made. 2, 282, 

lland, in a Grant taken iixjuccej/if ibm, ftf e 
«"/'. 5,7 

Where the king may avoid his Grant of a 
wardlhip, and where not. 13 

^y Grant of ]ura regalia a man fliall not do 
jiiflice in his own cafe. at 

Where grants Qiall be faid to be void. 47,48, 
54» 6i» ii7> "9* "o> 45»> 5«5> 57© 

Charters conclude with hiis tffiibus^ letters pa- 
tents witlliVr cujuiy &c. 77, 78 

Grants for advancement and expedition of 
juilice have a bencflcial coofbliftiou. 220, 

2ai 



Where the ktng*s Grantee ihafl liave Cae 
fame privilege the king had, ^ e co^** 

39^ 
Where the king's Grants fliaH have a fa- 
vourable conftruAion for teaking xbiexd 
avaifable in law for the king's honour. 
269,496,497 
' What pafTes by ex eettafckmia^ &c. 51:^ 

How a faving in the king's Grant Ihall be 
conllfraed. 529, 637 

Habeas Corpas. 

F OR M S of HuhasCorpui. 52, 53 

From what covits they may iffuc.* 53* 55 
What return osght to lie upon a Habeas Cer^ 

Upon the return of Habeas Corptat the party 
flialil be remanded or difsharged. 55f 615 

Heir. 

tf^res iiichur ah b^freState, X I o, 5 2 ] 

Where Heir ihall have his age, 9f€ com* vide 
Age. 

Where Heir is bound to anf wer for his an- 
ceftor* 198/ 44» 

Where ancient defcentt are yet continued. 

7 

Haredes and faeceflbrs anciently^^MiMki.* 5v 

7 

None in a right btat a collateral line aicend- 
ing ihall inherit. 7 

How 'an Heir may be adopted. 97 

Where Heir is fened by poileifion of guar- 
dian. 134 

Where the Heir ihall luve an afiize if the 
guardian be ouded or dilleifed. 1 34 

Heir m focage is of age at 14, fliall have 
accompt. 136 

Where Heir of difleifee fliall tecover dama- 
ges in affize. aStf 

Where the warranty of tenant ptr curtefy 
fliall barr the Heir, and where nou 292 ta 

Where Heir fliall prefent, where anceftor 
could not have fmare impedii, 359, 360 

Where an Heir ihall havf admeafurement of 
dower or pafture. 367 to 370 

Where the Hein bud fliall not be extikided 
during minority. 396 

Where an Hmr ihall liave a writ of error. 

Homage. 

Homage fuid, and by whom to be done* tOt 

II 

Where heir ihall not be in ward tin Homage 

received* 11 
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Bomngeontt/trdfmi, ii 

Anciently where Homage was part of the 

tenure referved^it im|>Ue(l a warranty. 375 

Honour. 

A fubjecl may have Honour. 67 

Every caftle contains a mannor. % i 

Lancafter dutcby an ancient Honour, made 

a county palatine by E, 3. 64 

M an Honour come to tlie king's hands, the 

fame relief fluU be paid as to the baron. 

Hofpxtals. 

BjT whom, and of what lands, rents, &c. 

{^iven to charitable ufes, inquiry ihall be 

made. 710, 711 

How an Hofpital or houfe of corre^ion at 

this day may be founded. 79^2 to 726 

A preiident of the foundation of an Hofpital. 

713, 714 
Ter 31 Eh c, 7. moiety of forfeitures of 

bankrupts given to poor in Hofpitals. 726 
All elections into Hofpitals, &c. for reward 

tQ be void. ^16 

Houfes of corre^ion to be io every county. 

7*8 to 733 
MThat perfons ought^ to be committed to th^ 

houle of correAion. FiJe Rogues. 

Hae and Cry. 

Hue and Cry for apprehenfion of felons was 
atcommohlaw. 172 

How, where, and by whom Hue and Cry is 
to be made. 172, 3 

Where he that goes not out upon Hue and 
Cry Ihall be fined and amerced. 172 

Ideot. 
*T^ O whom the cuflom of Ideots belongs. 

Where an Ideot, lunatick, or non compos mentis 

ihall avoid his own a6l, ^ e coia* 4S3 
Where rum amf>os mmls fliall be bound by a 

fine, and where not. 516 

Where b^ of non compos manis (hall avoid a 

fine. 519 

Where an Ideot, 3cc. is bound by fale of his 

goods in market overt. 7^3 

j€WS, 

jews to take no ufury. S9 

What great profit anfwered to crown by 
Jews. 89, 506 

The great evils occafioned by Jews. 505 
Privileges granted to Jews by K. Jthn. 507* 

508 



By banifhnient of ufury Jews went away, 

and were not ocherwife bani(hed. 507 

Vengeance follows the Jews. . 308 

Implication. 

Where an a£tton is brought for a feigned 
matter witboiit juft ground, the law im- 
plieth malice. 1 1 2 

Where by refcrvation of rent, fealty is im- 
plied. 117 

Where a warranty is implied. 276 

Incident 
Toll is not incident to a fair or market by 
grant, but a court of pipowder is. 220, 221 
To what tenures relief and aid are Incident. 

232 

Where a thing is granted, every Incident to 
it is granteiU 4*3» 4-4» S^} 

Neceflary Incidents are not taken away b'y 
general words of a ftatute. 50X 

Indi^^ment. 

Whef^e ooe may be indited for committing 

a man contrary to mag. char. 55 

What certainties are required in Indidhnents. 

3«5»3i7jto3ao 

Howindidments'inparty^sabfencemg!ft bt 

grounded. 3^4 

An infufficicnt IndiAraent, an4 na Indidl,. 

mcnt all one. 184 

What proceedings may be in leet or toum 

upon Indiaments. "S^?* 3** 

Indiftments in verge may be removed in B. ft.- 

550 
Where one india»d for breaking prifon. 

589 to 59« 

Form of Indiaments for an cfcape. 591 

Where a biihop maybe indifted for refofing 
to affoil an excommunicate periVm, or for 
a thing not within his cognizance. 623 

Piiierence between Indidments and prefent- 
ments. 739 

Infant. 

An Infant may do homage but not fealty, s 1 

Where an Infant lhaU>e a diOeifor and ren- 
der damages. ^^ 4»4 

Parol (hall not deraunre to prejudice an In^ 
fant, but for his benefit. ^91 

Where judgment #nal toll be given againfk 
Infant. *9« 

Where an Infant IhaH anfwer for wafte done 
byflranger. 3°? 

Where an Infant ftiall fue per procMn amy 
• «6i, 390 

Where the executor or adminiftrator of an 
Infant Ihall have accoropt, though the m- 

fent could not. ,„u^* 

4.D 3^ Where 
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Where a ajfavit lies againft tn Infant* ^i 

An Infant (hall not be prejudice^ foi- not en- 
tring niortmain. 439, 431 

Where an Infant may avoid hisdeeUy & < cofii' 

483 

Where an Infant ihall be bound by flnei ^ e 
cont*. 516 

Where t)ie heir of an Infant may avoid a fine. 

519 

4>n Infant muit avoid a £latute or recogni- 
zance by auMta fuertlay and a fine by uric 
of error during nainqrity. 483, 673 

An Infant may avoid 4 bargain and fale at a 
time. 673 

Where an Infaqt Q)a|l 1^ bqunil to repair 
bridges. 703 

^here an Infant is boi^nd by fale of his goods 
in market overt. 713 

Infants of feme coverts, are keepers of gaols 
to charge them in execution for an efcape. 

Inhabitants. 

Who ftiall be faid to be an Inhabitant of a 
town or pariih. 702, 703 

InmateSf 
Inmates called underfcttcrs in 35 EI. 



% 6. 
738 

Inmates may not live in cottages. 738, 739 
What penalty and where to be levied for re- 
ceiving and continuing Inmates. 738, 739 
Great inconveniences by InmateS| 740 

Inqaiiition. 

2^0 man'$ hnd to be feized into the king^s 
bands before offence. 206, 2P7, ^73, 689 

\Vhei*e an ofiice might be traversed at com* 
monlaW| and where now. 688 to 694 

Where he that tr^^verfes the ofiice of ano- 
ther, mult firit iiave one foqnd himfelf. 

690 

Where upon a traverfe tt^ere muil be one or 
more Jch'ejac\ 69 r, 694 

Wl\erc a me/ius in juireniP Vies, 691 

An office found pending traverfe, (hall not 
prejudice. 693 

Where two mattery of record amopnt to an 
ofiice, 694 

Intent. 

ll^hef-e ope is faii) to be exiled it is intended 
by parliament/ 47 

V^here one cqurt is particularly named in a 
fl^ute another ihalf not be intended. 114 

J he Intent makes felony. . aoi 

\Vhat fliall be inten4eii to be maligcmfly 
(lone. * ' 445 



W^ere an eftate Ihall pafs by deed accor<nng 
to the Intention of the parties. ^z 

Intrulion. 

What remedy a fucceffor haih for Intnifion 
in,the time of his predecefTor. 1 5 1 » 1 51 

An unjuft entry into king's land is called 
Intrulion. 27* 

Where a writ of. Intrufion lies. X89, 290 

Joinder in Adion. 

Where baron and feme (hall join in adion, 

&€cant\ 236 

Where aunt and niece ihall join ia aAion* 

& t COtH\ 308 

Where heirs at common-law, and by cuHom 
ihall join in a^ion. 308 

Who may join in a auodei dtfotctat 351 

Who may join in a ^uare impcdit. 365 

Who may join in eejfavit, 40^ 

Jointeoant. 

Where two Jointenants hold by caftlegard, 
and one doth the {ery\cc,fujtca, 34 

How one Jointenant may convey his eftate to 
his companion, 244 

Jointcnjints in real aftions may not fourch by 
eflToin. 205x251 

Where afurviving Jointenant bound to war- 
ranty. 270 

y^bere two Jointenants are, and one compoit 
wafte, it mall be waile in both^ but trebly 
damage recovered againil one. 301 

Where by prefentment of onp Jointenant tp 
a church, his companion is not put out of 
poflfeffion. 36$ 

What action one Jointenant may have againit 
his companion. 403 

Where one Jointenant may bring a£tion of 
wafle, or have a writ of partition againft 
his companion^ 404 

{rdand. 

By Poyning's law 11 ff. 7. all laws and fta- 
tutes of England mode of force in Ire- 
land. % 



Judges. 

yufiiciariMs )AngUa bis authority and p»wer. 

26 
£. 1. called the chief juiiice JufticimiBt ad 

placita coram regc tmindaf and fo ca^ed ever 

Ance. ^ &6 

Cbipf juilice made by writ, other Judges by 

patent. . *^ 

Temps E, 1. Judges would not proceed ip 

cafe of death without the king's writ. 43 
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11 H. 7. f. 3. for Judjes to determine of- 
fences ^y cifc^rtion, is againft mag. cbar. 
and void« 5 1 

Where Judges (hall determine whether the 

fufpicion for which one was arreited of 

felony were juft. 52 

Judges ought not to m^ke orders in chaoir 

bers. 203 

Judges are of «ounfel with priibnci-s. 27 89 

179 
Judges not to be inveighed wkh deceit and 
falfe pleading. 2 1 5 

What Judgct €x officio may iijjquirc of. 136 
Judges to ixit no delay. 137, 149, S56 

Judges anciently clergymen. 265 

Allowance of Judges holdcn for law. 26, 399 
Judges punctually hold to the regifter. 407 
Which are good Judges, &f e cmC 55, 98, 
411,419,412,466,540 

Judges of affizemay appoint.theircierks.415 
Where Judges ought to allow bills of excep- 
tion. 427, 8 
Judges ougbt to .certify yer^i^s^ &c 114 
Judges itiuecanty umdt^ 498 
' Bribery a high crime in Judges. 58, 573, 574 
Scandalisini; of Judges feverely punilhed. 

617 
Judges tlie proper expounders of fiatutes. 

611,614,618 

Judges coafiilt with learned men in their 

profei&ons. 63a 

Judges oi NJfi priuSf vide Ntfi pritu. 

Judgment. 

What Judgment ihall be giv^n in a pr^df^e in 
cafite, 39 

Where Judgment fin^ Ihall be given. 127, 

298 
Where Judgment (hall 1>e given according to 

the origin«il, & e eont* 236 

Where judgement (hall be giveo for part, 

and reverfed fbr other part. 236 

Where Judgment (hall be given in mfericordia, 

and where caf>iatur„ 236 

Where an intire Judgment (hall be given 

againit (everal tenants for feveral things. 

.8s 
The law hath great efteem for Judgments. 

360 
What Judgment is a confpiracy. 384 

Where Judgment ihall not be given without 

inquiring certain points of writs. 399 

Judgment muft be given for every offence 

before puni(hment inflicted. 468, 479 
Judgment in ^u^e impcdit and darritn frefcnt" 

piqtt may t>e given prefeutly. 424 



JurU utrum> 

Whore a Jurii utrum lies. 



407 



Jufticc. 

Tlie excellency of Juftice fpeeJily and faith 
£ully admiuiftred. 56, 103, 149, 1 5S, 264, 

Ko man can judge rightly in his own cafe. 

103 
The greatefl injuftice done by colour of Juf- 

tice. 112, 388 

Injuilice (inter alia J overthrew the Roman 

empire. 388 

Truth is the mother of Juftice. 524 

Law wili nevfr fuffer failer of Juftice. 62* 

Juftification. 

What (hall be a good Juftification in alfault* 
&C. or appeal of mayhem* ji6 

Kidek. 

Ar E open wears where fifh is caught. 38 
Where ^hey are forbidden. 3$ 

King, 

The King 4s never under age nor dies. P/vf- 

fat. 31. lib. 19. 

Reigns of feveral Kings fmce the conqueft. 

Vrafiit. 5. 
King John firft ufed (we) in his grants. 

a* 5*5 

JJ/rjc patronus &f protefior eccUfi^f 1 5 

B, 2. had a wife council, was a defender of 

the rights of hi* crown and laws, and hail 

good judges. 29 

Reigns of R» and Jo. full of ^ppreflion^ jcc. 

29 
Ed. X. highly ^omme^ded* 2^, 156 to 158^ 
»89» 536* 573 
U, 2. Jc. H. 3. and jR. 2. twice crowned. 

79; 95 
What efteem Kings have had of the law. 

97, 98. 
H. z« called Beauclerl?. 97 

fy. one born out of macrimoi^. 98 

ff. 3. reigned longeft^ and Q^^Eliz. lived long. 
cf». loi 

E. I. and other Kings;had theu- privy coun- 
cil. 157 
Rtxejlpaierpairia, 199 
Great difcord between the King and the 
lords of parliament in 21 & 4^ ^' 3 * '^^ 
State of the King is more affurcd by the 1 »ve 
of his fubje^ than dread of his laws, i ig 
4 D 4 'What 
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What the Kmg is bound to do ex oficio. %%jf 
*69,3i6, 317, 380 

Kins 70. charter to hold crown of the pope 
is burnt. »74 

King; expounils conflitution at a general coun- 
cil. »74 

E, I • abufed by innovators, trhich 6 E, i. was 
like to occafion great difcord. ^80 

Tottfiai regia eft faure jufiitiam, 3 74 

King Alfred highly cohimended. 408 

Honours and injuries done to King's fervants 
are done to the king. 573 

}I, 7., the richeit King of England, left 

5300000 li. 576 

King never rich when fubje^b poor. 578 

Succeffors included under the nanoe of King. 

74* 
KingVBench. 

The antiquity and jurifdidtion of it. 22/»3 
A peer cannot be tried, but may be indited 
and plead his pardon in Ban. Rtg, . 49 
Coram regt is the KingVbench. 108, 166, 554 
Bm,regis the higheft ordinary court of juftice. 

166 
Returns are there ubicimpufiet Itms In ^nglla, 

>66, 554 
When and where Sa, Regis fits, eyres ceafe. 

166 

Who may be bailed in Bo* Regis and not elfe- 

where. 18610190 

No eflbin to be allowed in Ban. Regis in aiHze 

246 

Juftices of Ban, Regis anciently followed 

court. 255, 554 

Commifiioners of oyer and terminer difcon- 
tinu'd, expired, 3cc. ihall be removed ia 
Ban, Reiis* 41 9 

Ba. Regis may try felonies done within the 
verge. 549 

Indi«5lments be removed to Ban. Regis from 
verge. 550 

In criminal canfes in Ba. Regit venire faeias 
may be returned prefently. 550, 568 

Knight vidi Nobility. 

Knighu fervicc. 

To be done oat of the realm. 7 

Which (hall b^ (aid to be tenure per Knight 

fervice. 9, 64, 65, 692 

Why land of this tenure defcends not accord. 

sng to cuflom. 695 

Laws. 

CChooU of Law anciently kept in London 
^ till prohibited. Ftdrfai,!,^ 



Ancient Common Law books not td befonncl. 

Pr^f. 5. 
What regard Law liaih of honour and order 

Lih. 17. 
Grand Cuitomef of Mormandy compofed. 
14^.3. 24- 

Law provides a remedy for every v9T<m%. 

' *6, Js, 56, 146, 632 
Where conftant allowance of judges makes 

Law. 26, 399 

Law now turned to a (hadow. 28 

Good Laws refer to good kings times. 29 
Law favours life. 30, 316 

Law favours liberty. 42>46> x'S . 

Common Law is common right. 56 

Law protedls innocent againft £alfe accufa- 

tion. 4* 

Laws defined. 56, 77 

Laws not to be fold. ; 56 

Law /ubjeA's birthright. 56 

What benefit the common wealth hath by 

due execution of Laws. 41, 73» ^S* 

Common Law liath fo admeafured the king& 

prerogative that it cannot take away my 

man's inheritance. 63 

Common Law is the abfolute pcrfe6lioo of 

reafon. 179 

Mod dangerous to alter any maum or ground 

of common law . 74* 9^1 < > ^ 

Fraud and falihood agaioft common Law. 

21310115,252 
Policy of common Law to prevent multipli- 
city of fuils, to end them with little charge 

or trouble. 249» 3" 

Difference between common and canon Law 

touching tithes. ^ 622 

Common Law and parliaments keep gre^t- 

nefs in order. 626 

Common Law ^ptly called lex angelta* 98 
Common Law hath no depcndance on canon 

or civil Law hut in cafes allowed. 98 

Common Law hath great refpeft to puniib- 

ment of murder. 14^ 

Common Law provides for expedition of 

jullice. >49 

Ko Law or cuftom of England can be abro- 

gated but by authority of parliament. 97^ 

619 

In what eftimation Laws have been with king 
and noblesi and bow refolved to nudmain 
them. 97.9^ 

Law favours him that hath title^ and puts 
him that hath right to hit adion. 1 1% 

What efleem Law had of number of 8. 157 

FundamenUl Law, ^md pax eccUfia^ Setr^ 

imviMnrster oBfcrvetur, ita \»djtifiHa/ngih- 

lis pariihus tMbtOmr, 1 6 1 

M Where 
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Where tbiost for neceifity are accepted by 
Uw. x63 

How the Law favours hufbandry. 194 

Law will not mainuin any thing that ap- 
pears vokl. 269 

Legal proceedings beft remedy for party 
grieved. aSi 

Encroachment of junfdtc^ion contrary to 
king's Laws by ecclefiaftical judges, is <n- 
mm Utfif mujfftatii. 466 

Where no time is appointed Law appoints a 
convenient time. i }» 107, 476 

Law Marine. 

IVhere and what ofiences fiiall be puuiflied 
by the Marine Law. 51 

Where letters of marque ihall be granted. 

ao5 

Law Merchant, 

Where by Law Merchant an executor might 

have an accompt at common law. 404 

Law Merchant part of the common law. 58 

Liberty, 

The feveral acceptations of Liberties. 45, 47 

King can't fue one out of the realm againft 

his will. 47f8 

Ko man to be taken, imprifoned, or put out 

of his freehold, without due procefs of law. 

46,50,187,281,454,479 

Wliere canons bind the fubjedts, & « com* 
vide Canons. 

Where wtMl<fafiores in fords & vivariis may be 
iitiprifoned, & e coaf, xoo 

No oath can be impofed on the futyeA but 
by authority of parliament. 479, 6 58, 719 

6obje£i not bound to contribute to the king's 
wars out of England. 518 

Ko man bound to find men at arms, but by 
common confent of parliament. 528 

Ko man compellable to go out of his coun- 
try, but upon fuddeii or foreign invaiion. 

528 

SubjeA not to pay wages to foldiers, 528 

Ci-eat difficulty to reftore loft Liberty. 529 

Vo aid, tax or tallage to be levied but by 

common confent in paiiiament. 529, 512 

to 5H# 5H 

Livery. 

The feveral kinds of Liveries. €93 

Ko general Livery can be fucd upon an office 

found vniute officii, 693 

Who have power to grant Liveries. 693 
Tlie benefit of fpecial, and danger of geoeral 

Livery. 493 



If pending the traverfc,the kiog srapt Li- 
very, the traverfe is guoo. j -693 
What profit the king bath upon futng Livciy 

6y4 

London. 

Privileges of London confirmed. 20 

Cuftom to devife in mortmain in London 

good. 21 

How cuftom of London fhaU be Cried. 12C 
Wafte lies m London by cuftom. 299 

What (ball be done upon a foreign voucher 

in London. 325^0 327 

No plea can be removed out of London by 

/o// or pom. 324 

The antiquity and jurifdiftion of the huft- 
ings. 317 

London a corporation by prefcription, and 
hath divers names. 330 

What tithes ihall be paid for hoofes in Loiw 
don. 659, 66» 

Chamberlain of London may take recogni- 
zance for orphanage money and fue eieiiu 

395 
Cuftom in London concerning orphanage* 

4^ 

Cuftom in London to bargain and fell lands 

by parol good. 675 



Magna Chart a* 

A|f Agna Charta is declarative, and to be ta- 
ken a& part of the common law. Pr<cw 
/a^.2,3. W.3. 
All judgment againft Magna Charta to be 
void. ¥r4xfat* 4. lib, 527. 

Caufes of making mag. char, &h, p. i. 

Mag. ebarL a ftatute, though in form of 
cnarter. 77, 78, 108 

All pretence of prerogative agasnft mag. char, 
taken away. 36 

All ftatutes againft mng, char, repealed by 
42 £.3. f.i. 37. 43. SS» *7> 3>5 

X I ^. 7. c. 3. (baking the foundation of mag^ 
char, repealed /er 2 if. 8. e, 6. 51 

The king bonnd by mag, char, 77, 108 

A 15th given for information of wmg, ebar, 

78 

After the 5* ff. 3. mag» Aar* never at- 
tempted to be oppugned. 102, 108 

Meg, ebar, given in charge by jnftioes in eyre. 

108 

Writs againft infrbgers of wmg. eba, freelv 
granted* w. 

SI H.%. mtg,ebiVs cancelled. iiS 

About 52 H. 3. it had the suune of mag, 
char* loS 
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Miag^^Mor, coDfirmedy and fent to cathedrals 

to be publiflied, and infringers to be ex- 

commiiaicated. Pr^. 4. //£ 5^5(0527 

^ag» char, common to ail. 526 

Great care to pi^ferve the charters. 517 

Hag, fba» and cbarta da forejlaf tWO great 

lights. 540 

Maintenance and Champerty. 
The etimology of Champorty. aoS 

Champerty bdt a fpecies of maintenance. 208 
What ihall be (aid to be Champerty. 208, 9 
Maintenance ic Ctiamperty againft the com- 
mon law. 2o3, 9» 212, 3 
Where actions for Maintenance (hall be 
brought. 208 
Maintenance by covenant may be by word 
or wi-kio^. 209> 563 
Maintenance derived a mam & tenere, 212 
What (hail be f»d to be Maintenance,, and 
m whom^ 212, 313, 484, 563, 56^ 

Mannort tride Honors. 

Merchant and Merchandize. 

How Grangers Merchants are to be treated 

witb. 57, 58, 62, 741 

Statute made for advancement of trade. 58 

Trade is the livelihood of the Merchant, and 

life of the coRunon- wealth* 28, 322, 323, 

743 

Merchant is the good bailiff of the realm. 28, 

/ 3»»» 3»3 

Exportation much exceeds importation. 323 

Where denizens are taken for Merchanut 

aliens* 6^ < roitf* 74^74» 

Denizen whence derived. 741 

No gold to be paid to Merchants aliens. 742 
Where goods may be fold to Merchants 

aliens opon truft, & t coni^ 742 

Merchants aliens to bay good^ here within 

three months alt^r fale of their own goods. 

Market. 

Forum is both fair and Market. 22 r, 313, 

406 

Fairs and Markets are by grant or prefcrip- 

tion. 220,221^406 

Toll not incident to fair or Biarkec by grant. 

220 

Conrrads made in (but not out) of fiirs or 

Markets to be tried in court of pipowder. 

231 

Where a fair or Market Ihall be did to be 

levied by nufans. 406 

Wherjs an a/Iize of nufans lies for a fair or 

Market before grants repealed. 406 



Markets anciently kept at the ooait garei. 

S43 

Where fale of horfes, 8eG. in fairs or Mar^ 

kets Ihall be good to alter property. 613 

to6i9 
Where reftitution (hall be made to party rob- 
bed, notwithftanding fale in Market overt. 

7'4 
Marriage, 

Where women were refhrained from Mar- 
riage. 16 to I S 

Where a woman (hall lofe her qnarentine. 

»7 

What remedy the lord hath if his heir marry 
without confent. 901093,203,244 

Ages of confent Of man and woman to marry. 

90, i8» 

Where a divorce (hall make a nullity of 
Marriage. 93 

Wliat eftate the lord mu0 liave, that fliall 
have ward or marriage. 234 

Where perfons are rcilrained from Marriaf^^ 
by confanguinity or affinity. 683, 684 

Where difpenfations of Marriage were an- 
ciently granted, 684 

Marfbalfea. 

The jurifdidlion of the (leward and Mariba( 
«)f the king's houfe, and of what they may 
hold plea* 548 to 550 

M^keffh 
Pleas tie plagU & Mabemiis not to be deter- 
mined in inferior cosrts. 3 <*> 3 > S 
Plaintiff or defendant may make attorney in 
appeal or aAion for Mayhem. 3i2» 313 
Wliere one may plead an appeal of May- 
hem. 3i# 
Mefiie. 

Wlierein in a precipe in copite^ defendant re- ' 
covers by default, Mefne lord upon a writ 
of deceit (hall recover his land, and for the 
tenure (hall have remedy againU the king 
by petition. 39 

Where a writ of Mefne lies. 373 to 376, 

47» 

Wliat (hall be recovered in a writ of Me(h«* 

474f 5 

Where if the Mefne be atuinted, the king 
(hall not have hot' csf W^^m, but lord para- 
mount enter prefently. 37 

Where Mefne by priority is forejudged \3f 
his tenant, he (hall hold by priority. 39^ 

Per amttnt curiam is intended forejudger 468 



Monopolies, 
They are againft mh^. cbar^ 



47* «3 
Judges 
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Judges refoltidohs touching manopolies. 61 

idonfirans it fait* 

Where a plaintiff fliall not ihew of whofe 
leafe or gift he cUims* 35s 

Mortianceftir. 

Where a Mortdanoeiler lies. 13^1 134^ 30S 

35* 

Wliat (hall be a good bar in Mortdancefter. 

a9i^399,4oo 

What Ihall be required in a MurtdanceHer. 

399, 400 
Where a Mortciancefter fhall be taken, 264 

Mortmain. 

What fliall be faid to be Mortmain. 75, 4299 

430 

"Where coUufion fliall be inquired of for alie- 

nation in Mortmain. 431, 439 

^Statute of Mortmain extended by equicyi 

becaufe of multitude of clergies evafions. 

431 

£re£ting of crofles prohibited by IV. a. c. 33. 

as Mortmaiov 433 

Mortaaries, 

They are due by cuflom not by lawy and what 
fliall be paid for them. 401 9 492 

Wliat the king hath after bifliops deaths is no 
14ortuary. 4919653 

Murage vide Toll. 

Ne injjufii vfxes^ 

Where it lies. ai 

Where incroachment of a rent fliall be 
avoided in a nc iajyfit iftxeu % 1 

Great rebellion and mifcbief oc^oned by 
falfe rumours, ~ ti6 

The feveral kinds of falfe News. 227, 228 

What punifliment was at common law, and 
what now for publifhing and contriving 
falfe News 226 to aaS 

Ko man to be puniflied for bringing an ap- 
peal or fuit tho' falfe* £2^ 

Scandal in a bill not punifliable in the couit 
where it is preferred, is punifliable. 12S 

y & 10 E. I. com* to enquire of fpreaders of 



falfe rumours. 
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Nifi prius. 



When firft granted, before whom to be tried, 
|U)d T»l}at aaioQs, ^%% to 425 



No Nifi Prius where the kmg Is party, tob« 
tried without fpecial warrant. 424 

Where one jufttce of Nifi Pruts ditSf how tlm 
record fliall be certified. 424 

J^iflices of Nift Prius may give judgement iu 
a fu^n imptditt or darren prejtmtment prc- 
fently. 424 

NobiHty. 

9 If. 3. neither duke, marquifs, nor vifcounc 
in Eqgland. ^ 5 

Edward the black prince the ift duke 
created. 1 1 £. 3. j 

Robert d^ Vere marquils (of Dublin) created. 
11^3: 5 

Jo. Beaumont ift vifcount (Beaumont) 
created i^ if. 6. 5 

What tniils and enfigns of honour earls an4 
barons have. 5 - 

Barons anciently included the whole No- 
bility. 6. 7 

Barons in domefday accounted amongft te<* 
nants in chief. . 7 

Every earldom and barony is held of the 
king in capite and derived from the ci'own« 

7 
Of how many knights fees an. earldom con- 

fifts. 7,S 

What relieff are payable by earls, bnrons, 

«pc. 7, 8, 9 

All peers comprehended in fper parts), 29f 

4S 
All lords and knights free from carr^ge. 35 
Where and how a peer fliall be tried. 49 
Lords in parliament are not to give judgment 

againil a common perfon for trealon or 

felony.. 50 

Tryal by peers ancient* 50 

Duclicfles, Oounteflfesy kc to be tiied by 

peers. 50 

Dutchefs marrying a baron loofeth not her 

dignity. 50 

Koblemens patents conclude with hiistefiibus, 

77 
What dukesf &c. fliall he amerced. 2S, 29, 

lao 
How contrivers and publifliers of falfe 

news, &c. agabfl the Nubility fliall be 

puniflied. aaS to zaS 

In 34 £. I. \vere 93 earls and barons. 539 
NoMitas fuperior belongs to lords, inferior 

to knights and gent'. 583, 594, 666 

A greater dignity drowns no( a kfler. 594 

Baronets, when firft created. 666, 667 

Ancient djgaitie« difufedj as vavafors. ^c* 

667 
l^ordf 
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Lards of parliameot named efquires if no 

knights. 667 

Gefit' nittft be arma z^^enSf or by office. 667, 

668 
One may be adopted a gent' or created an 

ef<piire by patent. 595, 668 

What additions Noblemen ought to have, 

vide Additions. 
"Who were compellable to be knighted or 

fine, a34, 594 to 598 

Knighthood is by creaiion, Gent* by defcent. 

"»59S 
What privilege an heir being an infant, hath 

by being knighted. 11, 12 

How many forts of knights there are. 594 
What a knight's fee is. 596 

Wbea and wherefore knights were made. 

597 
Writs to make knights of the bath and Ka- 

roBcts. . 598 

Nonfuit. 

Where the Konfuit of one plaintijf (haU be 
the Nonfuit of the other. 563 

What (ball be faid to be a purpre(ture or 

Nufans. «7i, 4®^ 

Where an afiize of Nufan^ lies. 405 to 407 

Wliere ^.quodpermttat lies fora Nufaps. 405, 

406 

Where a£^ion fur cafe lies for damage for a 

Nufans. «^» 

Wiiere a fair or market is levied by Nufans. 

406 

Oath. 

"^O Officer of the king may compel a man 
•^^ to take an Oath without fuit. 44 

Cvery freeman at 1% yean old in leet or torn 

to take the Oath of allegiance. 73 

Oath of him that calls an efibia. 137 

Where lords may compel their tenants to be 

fworn. i4af 143 

Oath of ievjeanty and of kings feijeant at 

law. 214 

Perjury tn j»rors and witaefTet punllhable at 

common-law. 237 

Oath of a champion in a writ of right. 157 
Ko Oath can be inpofed but by authority 

of parliament. 479, 658, 71^ 

What Oaths are eftabliihed by aa of par- 

fianent. 479 

£itherhoufe of parliament being courts may 

take voluntary Oathis. 576 

Oath ex officii ineccUfiaftical court not to be 

kapoied. 6oo»6i6>657,65» 



An approver is fwom to difcover all fislooiea 

and treafons. , 629 

What (ball be a good plea in debt upon the 

Aatute of 5 El. for perjury. 657 

OiEce and Officers. 

Officer, infant or feme- covert may be one* 

3«» 
What men Officers ihould be. 32, 37, 174, 

46^ 
Caufes why Officers negledl their duties, ryj 
Minifterial Officers to take no fees. 17^ 
How coroners and other Officers are to be 

elefted. I74»i75» 55^* 55f 

Kings Officers comprehended under (bailiff.) 

ao6 
Th^ difierdnce between fhre and v«rfai#« 

offuil, 206 

What fees the kings officers may take, aie 
How Officers puniibed that take part of, or 

reward for payment of the king's debts* 

Officers diftinguiffied by names, to put tbem 
in mind of their duties. 39$ 

Wliere an afiize lies of an Office. 4» 

Clerks of affiaes to be appointed by judge* 

4*5 

Where an Officer ffiall be puniibed for pro- 
coring one tofuewitliout naming hislorvU 

444 

The Office of lord chamberlain of the kings 
houfe, 46^1 463 

Where Officers fiiall aniwer for their depu- 
ties. 466 

Minifterial Offices granted but for life. 46S 

No new Office with fees to be ereAed bat by 
common confent in parliament. 533^ 5>| 

New Offices hurtful to the common-wealth. 

540 

Officers to fue and be fued in their own 
courts. 55* 

Where Ofiftcrs may execute their places by 
deputy. 674 

Opprefiion* 
Great Oppreffions in times of ^ i* and y^ 

Every Oppreffion is agatnft law. 4S 

Great extortions and Oppreffions when fta* 

tutes were made for officers to take fees. 

74 
Greateft injustice to opprefs under colour of 

jufticc. 38t 

New courts, new judgesy new things tend to 

the Oppreffion of tke f ubje^. 540 

Ordinary* 
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Ordinary. 

tVliy fo called. 3^8 

Why truftcd, and what intereft he hath ia 

inteftats goods, and for what' refponfible. 

397i 398 
Parceners. 

^OW fuit fiiall be done to the king^ and 
how to a common perfon by Parceners. 

ii9\ 
Parceners may not fonrch by eflbin. 150, %$t 
Parceners (hall prefent to a church by tvrm. 

365 

Where Parceners fhall join in a fuare inf>e^t, 
Coparceiters make but one heir. 455 

Pardon. 

Where the king tx merlto juJUtlgs is t>ound to 
grant Pardons< 316,3x7 

A Pardon to Hum. Bohtm earl of Hereford 
&a/m^ 535 

Parks nfidi Forefts. 

Parliament 

An otder of Parliament to fend judges into 
Ireland did not bind the fubje^ 47, 4S 

Who are of the lords, and who of commons 
houfe. 29 

Lords \n Parliament are not to give judgment 
againft a common perfon for treafon and 
felony* 50 

Admonition to Parliaments not to bring in 
partial tryals by dilcrecion inftead of ^<r 
/e^em terra:. 51 

No charge to be levied 00 the people, not 
granted by Parliament. 60,61 

Intent of Parliaments always juil and reafon- 
able. 57 

Many ads of Parliament in form of charters. 

78 

No law or cuftom of Ehgland can be abro- 
gated but by authority of Parliament. %7 

Forreign cannons or conflitutions of popes 
bind not till allowed by Parliament. 97 

otions of Petitions though denied, entred 

upon the Parliament roll. 99 

A refolution of Parliament called a fiatute. 

99 
Parliament 3 £• i. not iataogled with private 

matters.' 156 

Parliament fummoned by advice of private 

counciL 157 

Which ftia^ be faid a comjpleat Parliament 

and ^hen an ad of Parliament. 1 57, 3 34 



AU the comrtiom of England are reprefeftf- 
ed by the knights, citizen?^, and bui^fles. 

n1 
Great difcord between the king and lords of 
Parliament, ai ^ 4a //. 3. izS 

The proceedings in pading bills in Parlia- 
ment. 267 
4 E, I. Lords and commons fat together. 

a67 

The power of Pafliaixient. 274 

The end of Parliaments, to amend the kingu 

dom, and for due execution of juflice. a8o» 

526 
Things of difficuky adjowmed to Parliament. 

408 

Parliaments anciently held tivice a year. 40S 

An award in Parliament is higheft law that 

can be. 498 

What is faid to be dooepcr commutdcai* Atgligt 
is by Parliament. 526 

Commons of England cannot grant any thing 
but by Parliament. 53d 

Either houfe of Parliament, being courtly may 
take voluntary oattis. 536 

Parliaments and common law,, principal 
means to keep greatnefs in order and due 
fubje^on. 626 

Parliament cannot give judgment againil the 
king. 635, 636 

Parfon. 

Where a Parfon ihall have a fHodpenmttat for 
common. 406 

Where he fiiall have an afiize ofaujans, 406, ' 

497 

Where by Parfons aEcujus cceieJke^aHi ecclefi* 
aAical perfons are included. ^oj/ 

Petition. 

Where a defendant peer, in capiu recoveis b^ 
default, the raefne lord fiiall remedy for 
the tenure by Petition. 39 

Petition of right in Parliament^ 3 Car. J^tps^ 

53^ S5 

Where fearch fiiall be granted in a Petition 

.of right. 47P 

Pleas and Pleading. 
What tenant to a peer, in €apiu may plead. 

Where a proteftation avails in a Plea, & c 
com', 39 

What tenant may plead in redifieifw. S3 
What may be pleaded in appeal, vi<^ Ap* 

peaL 
Where fines were paid for non heaupkMdcr* 

Ke 
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1^6 d«ceipt to be lifed io pleadingi to inveigle 

coons. 1 1 3 to z Z7 

Ho falfe Plea ought to be pleaded. ai 5 

Where in a^lion fur Jlat* party grieved mdy 

wave the benefit by pleading in b2r, Ice. 

^30 
IVhere^in debt for aid againitthe heir, plain- 

tilf need nbt. (hew the eitecutdit have 1I0 

a£fetSy but heir muil plead in bar. 235 
What Plea a vouchee may plead. 242 

What is a good Plea in a cejfhvit. 296, 2^ 
Where one received for feint plead, & e iohtra, 

313 
What tenant in doWer (hall plead. 350 

Entries of records and Pleadings give light in 

many cafeS. 351 

Where plenarty is a good Plea, ^ < twr'. 360, 

361 
What (hall be a good bar to an efcape. 3S2 
What (hall be a good Plea in a rtrvijhmem de 

gat A. 3^*>^93>44i>44» 

What (hall be a good Plea to an affize brouglit 

by tenant by ftat' mercfaanti &c« 397 

fevery man to plead ivhat is pertinent to 

his C24fe. 414. 

What (hall be a good ptea in a refuitimons. 

44* 
A defendant by a falfe Plea (hall not excufe 

himfelf of damages. 4449 445 

What (ball be a good Plei to Tijcirefac', 470 
What a good Plea in bar of execution of 

jndgmefir. 470 

Where />«r durts a good Plea, ^ 9 cm^. 482, 

4I3 
•Where ptr tninas (hall be a good Plea, & e 

cmt. 4^3 

How a fine ought to be pleaded. 511 

Wlio may plead to a fine, partct nihil bahue- 

r'7i/,and what form (hall beufed in plead- 

»"?• 5'7» 5*3 

Where defendant may plead in abatement for 

want of true addition. 1 596 

What (hall be a good Plea in debt upon the 

itatute of 2 f . 6. for not fettiug out of 

tithes. 651 

What (hall be a good Plea in debt upon the 

ftatate 5 £/. for perjury. 651 

Inrolment of a bargain and fale not pleadable 

as A feoffment. 6^z 

Pledges. 

Difference between Pledges and mainper- 
nors. 20 

Where Pledges (hall not be di(lnfined,if the 
principal be fufficient. 20 

Where a writ depkgih Mcpnaan£s lies* 20 



Replevin is applyed io the (heri/F to Xtk§ 
Pledge and b^il to tlie fuperior courts. 

i%6 

Wliere the (herifF (hall be charged when be 
returns infufficient Pledges. 3^0 

Pope. 

Common enemy to the king and realm. 58^ 

Creat abufes of the Pope. 5^(3 to ^^5 

Pope's bulls exempt not from payment of 

tithes. 652, 3 

Pope endeavoured to Uke prefentation to 

churches from lay-men at the councel df 

Lateran* vj% 

Pofieilions. 

Law favoursi* Podeifion as an argument of 
right. 118 

Where the PofTellion of the guardian is the 
feifm of the heif . 1J4 

After long Poffeffion, omma Jolcniiiier ejft aSa 
prJefuM^ debeni, 3^ 

Prerogative. 

The king hath temporalties of bi(hopricks 
and abbies during vacation, and may grant 
them. 15,68,152 

Where the king may take body, lands oV 
goods of his debtor. 19 

King by his Prerogative cannot take or pre- 
judice the inheritance of any. 36, 63 

All preteiA:e of l^rerogative againft ma^. 
char, taken away. 36 

King is^ in judgment of law,prefent in every 
court, and may take advantage of aneftopl^i « 
tlK>* he be 00 party to the record. 39, 55, 
169,431,549 

King cannot fend any man out of the realnfi 
agai nil his will. 47»4^ 

King cannot give or promife lands or goods 
of one before attainder. 4S 

King cannot lay any new impoft upon mer- 
chandize. 58,60,61 

KWng may take none but ancient aids, xaSktf 
and takings. 59 

Wliat ftaiiitc the king ihay difpcncc withal; 

^6» 377 

The king (hnll be faidto be founder, tho' an-^ 
other join iu foundation. 6^ 

The king by grant derived the leet out of th6 
(herifistourn. yt 

King (hail have forfeiture of maiTiage tho' 
not named in Merton c, 6. if he make ten- 
der. 9< 

King may diftrain all coparcener^ before or 
after partition. 1 1^ 

Where 



A TABLE. 



Where king may diftraln cattle in via rtg» 

13110133 

If the king*t gooUs be wrecked^ he may make 
proof at aiiy time, and is not tied to a year 
and a day. i6S 

King cannot Gommand but by matter of re- 
cord* 186 

King cannot arreft one for fufpicion of trea- 
fon or felony. 186, 187 

King can do no wrong, 187, 107, 681 

Where the king may pardon damages and 
imprifonment and where not* lOo 

Prerogative of the king how anciently called. 

163 

Where the king (hall be bound to warranty. 

169 

King lofes no prefentations by lapfe. 173 

King cannot be tenant by receipt. 346 

Plenarty no gaod plea againll the king. 361 

Ring might licence one to make an attorney 
before any ilatute. 378 

A£is of grace, and wlien the king lofes pait 
of his profit and Prerogative. 378,410 

Wliere the king (ball have tlie ward the' 
the land were lield of him by poileriority* 

391 

Ring*s title not to be tried without warrant. 

4»4 

A5y man may challenge for tlie king (hew- 
ing particular caufe. 431 

King's Prerogative part of the law. 496 

All lands 'are holden immediately or medi- 
ately of the king. 501 

Where king (hall fet a fine adjudged to him- 
felf, 509 

The king may not chofe a (heriff contrary to 

Xhe ftatute of Lincoln. 501 

What Prerogative the king hath in filver or 

gold. 576 to 579 

King feized in polTedions of priors aliens in 

wars. 584 

Ko judgment can be given agalnft king in 

parliament. ^SSy^S^ 

Tithes in no pari(h belong to the king. 647 
King may diftrain in Black acre fur rent re- 

fervcd out of White acre. 682 

King not bound by fale of goods in market 

overt. 713 

Wlierc a ftatute (hall bind the king without 

being named and where not. 14.%, 169, 191, 

359,681,68a 

Where the king may difpenfe with a ftatute 

by fioH •bjiofatf and where not. 60 

Prefcription. 

Where a PrefcripUoa aay be againft ftatute, 
^ com* IX 



Wliere in a court baron all pleai are deMf* 
minable by wager of law, lord may pre- 
fcribe to determine by jury. 141, 14J 

Where one may have wreck by Prefcription. 

108, a8i 

Who may prefcribe to take fees. a 10 

Pairs or injirketsare by grant or Prefcription. 
2iO| air, 406, 496 

Particular jurifdiAions by Prefcription or 
grant. 230,281 

Felons goods, outlaws, &c« grow not by Pre* 
fcriptiun but by grant. 281,496 

What liberties (hall be allowed in fuo tvar^ 
ranto* 281,281,496 

Who may have coromon^ and what common 
by Prefcription. 477 

Who may prefcribe to be quit of tithes. 645, 

652,653 

What makes Prefcription for tirhei by com- 
mon law. 653 

Where cuftom for tithes creates an inherit- 
ance, it cannot be annulled by payment, or 
other matter it pays. 653, 654 

Where a tmxius dedmemdi hath not been paid 
by 20 years, yet the Prefcription continues. 

653*654 

Prerentation. 

Where a Prefentation to a church may be re- 
. ceived pending fuiti & « cont' 212, 213 
Prefentations tochurches are temporal things. 

273 
Wliere patron after 6 montht prefents, ordi- 
nary cannot collate. 273 
Collation by lapfe is indulged to the ordinary. 

a73 

At common law clerks inftituted could oqc 

be reitioved. 357 

Where plenaity puts rightful patron out of 

pofTeflion. 357 

Where plenarty is a good plea, &icoHi'» 360, 

361 

Where the heir (hall prefetit, though his an- 

ceftors could not have a fiore impt&i, 359, 

360 

Prefentation to chappie by the name of 

church changes tlie name tor ever. 364 

Where parceners, &c. (hall prefcnt by turn* 

3«S 

Where the prefentmcnt of one Jointenant 

puts not his comijanion out of pofTeffioii. 

3«5 

What Prefentee ordinary may refttfe, and for 

what caufe. 365, 63^ 

Where and by whom the fufficiency of the 

caafe. of refufal of a cUrk Dull be trie^. 

63ft, 
Wiiefo 
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Where notice of refufal oii|(ht m be given to 
the patron, & t cpmt\ 63ft 

Primer-feifio* 

What Ih^kll be paid for Priiiicr-fcifin, and by 
whom. 9 

Prifon and Prifbners. 

Impri(bnihent is only to briilg men to triaf. , 

43 

Whete a gaoler detains a Prifoner after his 
fees paid, the king may feize the gaoL 43^ 

53 

Kone to be imprifoned by a jullice of peace 
bat in the comiDon gaol. 43 

Mfoners to be brought to a fpeedy juftice. 

43»i3.3»5 

Where one may he imprifoned for felony or 
U'eafon before prefentment or iodi^^nnent. 

5« 

Where lipon fufpicion^ corhmoh fame, or hue 
and cry^one may be imprifoned by war- 
rant. 51, 51 

Where one may be arrefled.by warrant in 
law- 5* 

Every legal warrant for Imprifonment muft 
be under hand and feal^ and the caufe ck- 
prelled. 51, 591 

Vo man to be imprifoned but for certain 
caufe. 53, 59 

Which (hall be faid to be falfe Imprifonment 
and againft law. 53^ 549 ioo> 103, 1^04^ 

6i5>6i6 

Where by writ upon fuggeftion one may be 
imprifoned. 53 

Wliai remedy for one imprifoned contrary 
to magna cbarta* iS 

Wtiere one may be committed for a con- 
tempt. \ ^3*^4 

Alt Prifons are the kings, bat a fubjed may 
be keeper. 100, 589 

Upon e^ery adiion grounded upon ftat' the 
party (hall be fined and imprifoned. X31 

Where one may be imprifoned for not going 
out upon hue and cry. 17ft 

Where he tliat breaks Prifon. is not bailable. 

What Imprlfonmeoi the king cannot pardon. 

ftOO 

PrKbners are to be humanely dealt with. 

315.3^6 
Where Prifoners may be laid in irons. 38 1 
A PrifoMT muft live of his own. 381 

Wliere a nviaier of a ward fiiall be impri. 
fooed. 439 

Whet fliaUte laid to b« ut Imprifonment. 
48a, 589, 590 



Where a Priiooer Ihall avoid his own ifl, 

fff e cmi\ 483,484,51* 

Where breaking of Prifon ihall be felony, 

&t • t<KSt\ 589 to 59s 

Where one committed by an ecclefiaftical 
court, may be difcharged by temporal 
court. 615 

Gaols cannot be eredled but by ad of pguliii- 
nieot. 705 

V Privilege. 

A privileged perfon may have habeas coqMis 
returned in co. ban. or exchequer. 55 

What privilege the king's tenants have. 543 

Officers Ihall be privileged to fue and befued 
in their proper courti. 551 

Privilege of fan^luary taken away, %\ 7«<. r* 
a8. 629 

King's ferviant privileged in refpe^ of au 
tendance. 631 

All Privilege of exemptioit for repair of 
bridges taken away ^r ai H. JB. r. 5. 704 

Plaintifi^ more privileged in tranfitory ac- 
tions than reaU 145 

Privict and Privity. 

Whjit Privities ihall be bound by a fine. 5 li 
Where Privies in blood may aver againft a 
fine. 517 

Procedendo* 

The feveral kinds of frw:tdtndfu 169 

Where the fmcedaido ihall be granted where 

the king is party. 269 

Where aid is erroneonily granted the defen- 

dant ihall have a fnccdmdo Jim Jilatiam» 

270 
Pi o<:rdlmd(7*i in aid frequently granted. 271 

Proces. 

Proces in law is by the king's writ or due 

proceedings and warrant in deed or law 

without writ. 51 

A c^untment by lawful warrant in deed or 

law, is counted due Proces. $% 

What Protes are in a fMort impt£t, 114 

Wliat Proces lies in account. 143, 144 

Ofhcers not to be diihirbed in execution of 

Proces. 194 

What Proces are 'mfiirifac\ 47© 

Proclamation. 

48 if. 3. Proclamation made mrtra ft^g*rat» 
teSi Bee, ugem vdle txigere talJ/igia innm/Meta^ 
& intrmiucir€ txtrtauoi* 59 

Proclamation prohHriting xmpoitatioo of 
wine againlt Law* ^1 ^3 

When 
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Where Proclamation (hall be againft the de- 
forceor of a ward. 113 

WliCre in a refummons of a ward a Procla- 
mation ihall be awarded, & e cant* . x 1 3> 1 1 4 

Where by a fpecial provifidn, a ftatme may 
be made void by Proclamation. 742 

Ufual Co give notice of ftatutes difcontinued 
by Proclamation* 743 

Prohibitioi). 

Where a Prohthitlon lies for a tenant when 
his lo|-d would compel him to ihew his 
deeds. 142 

Kew Prohibition formed upon artkuUclerl. 600 

Articles concerning undue granting of Pro- 
hibitions prefented by the archbilhop of 
Canterbury to the lords of the council, M, 
^ymc»regis» 601, &c. 

What power the king hath to reform abufes 
in granting Prohibitions. 601 

What rime a defendant hath to fue Prohibi- 
tion* 602, 616 

How many Pt'ohibitions granted tcmf>ort El'Oi* 
ufyut 3 yae. 603, 604 

Where a confultation may be granted wirh- 
out expreiiing the caufe. 605 

Where a Prohibition lies for fimony. 608 

Wherefore and upon What fuggeftions Pro- 
hibitions may be granted, ^ c cotu\ 60S 

to 620 

Where the fuggeilion of a Prohibition be tra- 
Terfed* 611 

Where the exchequer may grant a Prohibi- 
tion to flay a fuit againft'a privileged per- 
fon. 624 

Divers Prohibitions for tithe wood. 644, 645 
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. 


ayo 


3. Aid le roy 3. 


• 


ayi 


4. Purprefture i. 


• 


a7i 


5. Clergy 2. - - 


- 


273 


^. Voucher 3. - • 


- 


*74 


Stat* de Gioucefter, edit* < £. i 


1. 


Capita. 




fb. 


1. Damages i. - . 


- 


aSs 


a. Age a. 


- 


290 


3, Warranty 1, - - 


- 


»9» 


4« Ceflavit i. 


- 


a9S 


5. Waft a. . . 


- 


*99 


^. Mortdancefter a* 


. 


307 


7. Entrc 1, . -!■ 


- 


309 


8. Trefpafs !• 


. 


310 


9* Pardon i. • 


• 


314 


io. Eflbia 6. - - 


- 


3ao 


J I. Deceit a. - 


. 


3*1 


la. Voucher 4. 


- 


3H 


J 3. Eftripment *- - . 


- 


327 


14. Damages a. - - 


- 


329 


15. Wines i. • - 


- 


330 


W. a. edit' 13 IT. c. 




• 


Capita. 




fo. 


1. Tail f . 




331 


a. Replevin a. - - 




337 


3. Cui in vita 1. - - 




34« 


4. Dower 3. - . 

5. Advowibn 1. • - 




347 
3«3 


€. Vouchers. 




366 


7. Admeafurement de dower 


2. 


367 


i. Admeasurement de pafture 


t I* 


369 


9. Mefne 1. - . 




370 


JO. Juftices eyre 3. attor. a. 




37$ 


II. Accompc a. - - 




37« 


12* Appeals 4. EiToin 7« 




383 


13. Indiametus t. 




387 


,4. Waft s. 




389 


1 ^. Prochein amy a* 




390 


16. Wards 11. 




39^ 


57. Eflbin S. 




*393 


1 9. Execution f. - • 




394 


19. Ordinary i. - 




397 


ao.Cofmage I. 




399 


11, CeiTwit 3. - 




406 


aa. Waft 6. - - 




403 



Capita. 




lb. 


23. Executors i. . . 


m 


404 


a4. Kuiaos quod pormittat jorn 


i 


utrum • - 


• 


'^ 


25. Aflixe ^. - . 


. 


»6. RedilTeifin 3. . - 
27. Effoin 9. - 


• 


416 


• 


4'» 


at. Cflbin 10. • »« 


• 


29. Oyer 5e terminer u ' • 


• 


4«« 


30. Nifi prius r. . • 


• 


43» 


31. Exception s. - 


• 


♦*s 


32. Mortmain 2. - - 


• 


4»» 


33. CrofGss I. - 


m 


43 « 


34. Rape a. 


• 


43J 


35. Ward It. 


- 


43r 


36. Procurement i. 


• 


44J 


37. Piilrcfs 7. - - 


• 


44S 


38. Jurors 2. - - 

39. Retom de vtcount 


- 


446 


* 


449 


40. Age 4. 


- 


45S 


41. Cont. formam coUationis i 


I* 


4^6 


42« Fees i. 


• 


461 


43. Ciution I. - - 


• 


464 


44. Fee? 2. - - 


- 


46* 


45. Execution. 


« 


469 


46. Approver & afiize i. 


• 


47J 


47. Fiih and fiftiing. ' 


• 


477 


48. View. 


• 


479 


49* Champerty a. • - 


• 


4*4 


50. Acconnt' fur ftat' 


- 


485 



Statut* de ctpcumfpefte agatis, edit*- 
13 £. I. 487 

Statue* de qno warranto, edit* tZE.j. 

494 
itatut* de W. g. edit'^ x8 £. i. 500 

Cap. J» a, 3, Quia emptores terranim. 

Ice 500 to 503 

Statut' de Judaifroe, edit' rS £. i. 506 

Modus levandiiinesy edit' 18 E, i< jzo 

Seatut' de finibus levatis, edit* ay £. i. 

5" 
Confirmatio chartaniroy edit* 35 £. i. 

5*5 

Capita. fo. 

1. Confirmation of great chart. 525 
a. Purveyors. 526 
3. Great charters to be lent to cathe- 
drals. 527 

4 lofrkigers of them to be excommu- 
nicated. 537 
5. & 6 Mo new aids to be taken. 527 
to 529 
7. Makolt releafed. 530 

De tallagio non concedendo, edit*28 E. i. 5 1% 
Capita. fo» 

X. No tallage to be levied but by com- 
mon cnnfent in parliament. 53a 

2. Purveyors. 534 

3. No maltolt taken of wo'>K 534 

4. Confirmaiion of liberties to clergy. 

4 E 4 5. Parden 
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5. Pardon to tJie high conibblc & earl 



jxiadhaL 



535 



Articulifuperchartas, fidiV 28 F. i. 531 



Capita. 
1. Confirmation 2. 
%. Purveyors 4 & 5 

3. Mardi^Ifea t. 

4. Common pleas t« 
5 Chancery i. 

6. Seac I. 

7. Dover caftle 1. 

8. Sheriff 2. 

9. Jurors 3.^ 

30. Confpiravit i. 
n. Champerty 3. 

12. Debt al roy 4. 

13. Sherirts i. 

14. Hundreds. 

15. Proces I. 

i6. Retom de vie* 

17. ProcJamation i. 

18. Waft 5. 

19. Livcrjr, &c. 

20. Gold, &c. 



fb. 

-•538 

- 543 

- 547 

- 550 

- 551 

- |554 

- 55^ 
.558 

- 560 

- 561 

- 562 

- 565 

- 5G6 

- 566 

- 567 

- 568 

- 569 
. 521 

- 572 

- 574 



Statut* de afportatis religiofonim, edit' 
^ 35^1. 580 

Part of thisftatme is left out in the print- 
ed books. 584 
Statiit' de frangcntibus prifonam, edit. 
I £' 2. 5)59 
Statut* de militibns edit' E. 2* 593 
Aiticuli cleri, edit' 9 E, 2. 599 



Capita. 
J. Prohibitions i. . - . 

2. Proliibiiions 2. * - 

3. Prohibition 3. - - - 

4. Prohibition 4- - - 

5. Prohibition 5. - . - 

6. Jurifdi^lion 2. - - 
7- Excommengment i. - - 

8. Refidence i. - - - 

9. Diltrefs 6. - - 

10. Abjuration 3. Appeals 6. 
•XI. Monnftciies. - . - 

J 2. Excommengment 2. 

13. Ability & nttiiability • 
•14. £le6lion 2. - - - 

15- Clergy 3. - - 

36. Clergy 4. - - . 

$tat*i8 F. 3. f.^^. of tithes. 
Stat* 2 F. 6. M/». 13. of tirlies. 
itat' I U. 5. cap. 5. of adtlirions. 
Stat' 27 i/. &. f.'p. 16. of inrolmcnts. 
Staf 32 H. 8. c/p, 5. of executions. 
Stat' 32 }f. 8. c.ip. 38. of marri.iges. 
Srai* 2 £. 6; rw/). 8. of offices. 
Stat' 22 f/. 8. eop. 5. of bridges. 
Slat' 43 FJ. cap. 4. of charit;ihlf nfes. 
5ial' 



fo. . 
619 
6t9 
620 
620 
621 
622 
622 
623 
627 
628 
629 
630 
631 
631 
633 

^37 

639 
648 

6^5 
67J 
677 
683 
688 
6c7 
7C7 



Sut'2?7a.4.i| tajsandhoufesj. 



720 

716 



31 £/. r.i)&. 12. fellers of horlesyl'C' 713 



^ of corredion. 3 
Stat' 7 Ja, cap. I. Rogues, vagabonds, &c. 728 
Stat* 3« £■/. c«/». 7. Cottages and inmates. 737 
Stat' 14 R. 2 ffl^. I, 2. 1 

2 //. 3.ca;». 5. (ofemploymentf. 741 
4 //. 4. &c, J 
5tat* 25 IJ. 8. cap. 25. concerning printers and 
binders of books. 774 

Concerning Statutes in geners^* 

Rules obfervable in the conftrudlion of fta- 
tutes. 25, 31, 84, 1 12, 148, 287, 301, 460 

Where long ufage may prevail againft a fta- 
tute. 2* 

Where a ftatute (hall hind the king wlihoot 
being named, and where ppt. r:df Prero- 
gative. 

Where the king may difpenfe wiili a ftatute 
by nor otftanUy and where not. ViJi Pre- 
rogative. 
Which (hall be faid to be a ftatutc. 99,249, 
58510517,624 
Where cafes out of the mifchief, are out of 
tljc racaniug of the ftatuie, though within 
the letter. jo6 to xo8, 142, 386, 563 

Where cafes within the mifchief are within 
the meaning of a flatute, though not with. 
in the letter. up, 113, 121, 234, 24a, 
249, 250, 291, 293, 309, 322, 342,346, 
359» 418, 427, 429, 476, 502, 519, 520, 
679» 6^o> 681. 
>Vhere ftntutes that give remedy for wrong 
Ihall be taken by* equity. 152, 153, 242, 
249,284,322,39-5,572 
Where ^atutes rpade fpr expedition of jufticc 
ftiall be btMignly couftrued, 137, 249, 
2$i, 258, 260, ^90, 315, 373, 393 
Where any judicial adt is by any HaCute rc- 
ferved to the king, it muft be done in fome 
courts of juftice. 185, 187, j88, 210,216, 

454 

Where a ftatute in tlie affirmative without 

a negative exprefled or implyed, doth not 

take away the common*law. 200, 20 j, 

3T3>44»,47a 

How general words in a Aatutefhall becon- 
ftrued. 385, 39«, 501, 502, 504 

\Vhere things for neceffity fake are excepted 
out of a ftatute. ic% 

Where remedy is given by ftatute to one, bis 
executors or adminiftraturs ihall have Uio 
faxpe remedy. jcg 

Where inferior courts are named, fapenor 
ai e' included, & e contnu 114, 137, 166, 

186,44^ 

Where a ftatnie begins with inferiour de- 
grees> as abbot, &c. ejttends to bifhop, or 

highcv 
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higher degrees, & ecoiara, i5I9 457>56t» 

627 

Where ftatutes made in affirmance of the 

common-lawy though they mention to give 

remedy for prefeni, yet extend to future 

times. i35»*36» ^o%, 384, 592 

How ftatutes restraining the common-law 

ihall be conftrued. 442, 445 

Statutes without general words have no re- 

trofpeA. 259^ 292, 474 

Which ihaU be faid to be at&s of grace. 378, 

49S> 44i» 566 

Where a particular a^lion, or place where it 

ihall be brought is mentioned in a Ita- 

tute, others may be intended. 207, 322, 

315 

Where remedial ftatute prefcribes a form, it 

muft be obferved. 388 

Where a thing is granted. by a i^atuie, all 

neceflary incidents are granted witli it. 458, 

501 

Where degrees of punifliments are infli£lcd;by 

a ftatute, for the firfJt, fecund, or third of- 

fencey there muft be feveral convictions. 

47*1479 
. Statutes many times in the form of charters. 

>» S^S> ^39 ^44 

Statutes anciently proclaimed by writs fent 

to the bailifft. 526, 630, 644, 670 

Where imppffible claufcs in ftatutes void. 

587, 588 
Statutes made without prelates. 585 

Statutes are to be ex|K>unded by judges. 6 r x, 

614,618 

flovr judges have expounded ftatutes to pre- 

v^n; delay. >37>i49>a4»> 

How a ftatute repealed fhall be revived. 686 

.Where by a fpecial provifion a ftatute may be 

ni»4e vpid by proclamation. 743 

Subfidy. 

Cuftom of wool not -due by commoil law, 

but granted by parliament. 58 to 61, 531 
The king may take only ancient aid and taxes, 

and cannot fet any new impofitions but 

by common confenc in pailiament. 58 to 

63, 529, 531 to 534 

Wiiat cuftoms merchants ftrangers fliall pay. 

58* 59 
Prifage granted in lieu of purveyance for 

wines. ' 59, 60 

l^ord Latimer punifhed for procuring new 

impofitions to be feu 61 

27o new impofitions laid on tlie fubjedl from 

Z. 3. till Q^Mary. 61 • 

jropnaKe and poundage when and wherefore 

granted. i^. 



What cuftom Ihall be paid for new ilrapcriei 
and ftiiffs. 5^ 

How anciently fifteenths were taken, and 
how now. j^y 

Subfidies anciently called aids. 528 

What is intended by faving of ancient aid. 

5*9* 537 
What cuftom of Subfidy denizens fliall pay. 

747 

Suit of Coua. 
Suit real, and Suit fervicc wherefore due. 

99, ^17 
Where Suit may be done by ajtomey. 99^ 

100,225 

Where a diftreft may be taken for Suit. 104, 

116 to 120 
Suit defined. ^ ,y 

Wherefore and by whom Suit muft be done. 

"9 

Summons* 
Where Summons muft be made 00 the land. 

Summons m eyre 40 days before* a8» 

Where Summons in real actions muft be in 

fifteen days. 567, 54S 

Why fifteen days were given for retonis. 

567 
Summons and Severance. 

Where there are feveral plaintiffs one fhsSi 
have judgment alone. 216 

Wlier* in waft there Ihall be Summons and 
Severance. ^qj 

Wiiere two join in a^ion and have one i^ 

, medy, and one is fiimmoned k fevered^ 
and one recovers the moity, the other may 
enter. ^^g 

Superior not charged ai long as the inferior 
is fuificienL ^ ^g^ 

Sufpidon. 

Where one may be arreftedupona Sufpidon 
of felony or treafon. . g^ 

The fufficienby ofcaufe of Sufpicion, where- 
upon one is arrefted ftialJ be determined 
by judges. ^^ 

TaiL 

XX^HERE lineal warranty of tenant ia 
Tail is no bar without aflets. 293, 333 
Eftates Tail were fee-fimple at common 



law. 



333 



All Eftates Tail are not mentioned in ^. 2. 

Tenant 
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Tenant m Tail after he had KTue at common 
law might forfeit fortreafon. 334 

What mifchieEs were before, and wliat re- 
medy by doms xondltionalihus, 3)4, 5 

Of things lying in grant there can be no dif- 
continuance. 335 

Where the iffue in Tail fiiall be bound by 
warranty^ &c. as well as the donees. 3359 

o 

Tenant m Tail fhatt hold of the donor. 505 

Temps nfiik Compatation. 

Itetuati en tail apres in poffiiility dt iffue 
extinS. 

Where he (hall be punilhed for waft, & • 
aiHi\ 145 

Tenant in Common. 

Wbcre in general acceptation Tenants in 
Common* and joint tenants hold in com* 
woottt. ^ 403 

Where Tenants in Common nay have a 
writ di rtfvtraikmt facienda, 403 

Where one Tenant in Common (hall have an 
a^on of waft agamft his coropaniooy or a 
writ of partition. 40S1 4 

Tenant /^Curtcfy. 

Where he (ball be puni(hed for vnStt, & e 
nnt\ 145 

Where his alienation with Ttferranty ihall bind 
his heir, & t eont*, %%%, a93> 4 

Who fliaU be faid to be Tenant ftr Cortefy. 

Where Tenant far Curtcfy may have a qifd 
« dcforeeat* 353 

Where the alienee of Tenant ^rrCurtefyfhall 
have a farefae againft the heir who hath 
lands by defcent. 679 

Tenant for Life. 

Where Tenant for Life (hall have efcuage, 
ward, marfuge> and relief, but not aid. 

a34 
WhatfhaU be faid to be an eihte for life. 301 

Tenant at SofFerance. 

Who (hall be faid to be Tenant at Suflfer- 
ance. 134 

Tender. 

Where and vfhen Tender of amends is a 
good plea in trefpais. 107 

Whct-e fufRcient is tendered and refafed, dc- 
imy le lies for goods and cact lc« 1 07 



Tenaref* 



Whero by a feoflfment of part of the tnunqr 

at common-law the feofiee (hould hold of 

the feoffor, and how now altered by ibe 

ilatute of yM0 enfttres. 65, 66, S6, » 7 5, 

501 to 505 

All lands are mediately or immediately held 
of the king. 501 

Where a Tenure extingQi(hed Ihall be re- 
vived* 5pi, 50A 

Tithes. 

Wlicre pfofiSbition lies for Tithes, ^de Pro- 
hibition. 

Where Tithes are payable of mills. Cxi 

A parfon (hall have Tithe of nothing twice 
inayear, 6x1,651,659 

Where a parfon hath Tithe of the fruit, he 
Ihall have none of the trees. 6xt 

DtfferenceJbetween common and canon*law 
touching Tithes. 6i», 65$ 

How and where Tithes were and are to be 
fued for. 489, 490, 64 1 , 660, 66 1 

Modui d*ciwum£ fuid 9 dt fmbut, 490, 657, 

_ 653»*54.64^ 

What (haU be a good (atisfaaion for Tithes. 

490* 49» 

Tithes aroonnting to the fourth part of e 
reftory triable at common law. 441, 491 

Where at common -law before 18 £. 3. jcir^ 
facias lay to try the right of Tithes be- 
tween fpiritiial perfons. 64A 

Tithes in lay-mens hands are contributory 
to temporal charges. 641 

When Tithes were firft reftrained to be 
given from the parfon of the pariih. 64 1» 

Where parfoAs may have tithes in other 

pari(hes. 64^, 64a, 653 

How Tithes were payable before the con- 

queft. 64^ 

Of what trees Tithes iball be pa]d,/er 43 IS^ 

3. C0p. 64a, 643. 

What land, &c. (hall pay no Tithes* 619, 

643, 648, 651, 65a, 655, 656, 664. 

Where a parfon may wage his law conceru- 

ing Tithes. 644 

Where to fue for tithes of timber above tm 

years growth in courts chriAian is a fr4t^ 

manire, 645 

Who may prefcribe to be quit of Tithes. 645* 

65XC0655 
Wherefore fome Tithes were prohibited to 

be fued for in court christian. 646, 647 
Tithes of land in no pariih belong jto the 

king. 647 

When lay-men impropriators wete Jlrft 

enabled to Xue for Tithes. 64S 

The 
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Thf fotertl kinds of Titlw. 649 

Where Tithes ihall be faid to be fraudulent- 
ly fet out. 649 
Wbere (h?kU Che treble value for not fetcing 

out Tithes be foeU for. 650, 6,$^ 

IfThere cofts ihaXL be recovered for not fec- 

ting out tithes. 651 

VThat ihall be » good plea in debt for not 

fectingout Tithes. 651 

lllThere, and of whom perfonal Tithes ihall 

be^idd. 657,658 

)fo man compelled ^ Cake an oath couching 

TUhes. »*• 

flow Tithes ihall be iuedfor in London and 

Canterbury. 659, 660 

Where a writ of right of advo\yfon Ues for 

Tithes. 661 

f ithes of goods or cattle given in marriage 

in Wales taken aw^y by a£. 6. r. ii. 

6039664 

Tdl. 

Wbat Ihall be faid to be reaibnahle, and what 
oot'ragious Toll. 219 to aaa 

Wherefore Toll was invented. aao 

Ko Toll incident to a fair or market. . aao 
When and by whom Toil is to be paid. 221 
Iffho ihall be quit of Toll. aao to 212 

IBIurage, ponuge, paviage, keyage, wliat 
and wherefore taken. ^22, 3 



621 

goo<l 

668 



Trades. 
A mtUA* is an art or faculty. 
AU lawful Trades and miileries 
additions. 

Treafure Trove. 

Who fhall have Treafore trove by land or 
fea. 16S 

TraTerfe and Traverfable. 
What is traveKable in an avowry. 296 

Whaft is traverfable in a eejfl.vit* 296 

What a termor that oomes in to falfify a re- 
covery muft traverfe. 323, 4 
Where foggeftion of prohibition be traverfed. 

611 

Wliere the fufliciency of the caufe of refufal 

of a clerk by the biihop is traverfable. 

Where the a^M SO* in an addition is not 
craveriable. 669 



^Vhcre Offices may he traverfed. Vidt 
Inquifition. 



Trefpafl. 

The etymology of it. f y* 

Where if the bailey of the lord dtftrain fof 
fervices not behind, Trefpais^lies. 105, 

10^ 

Where if the lord break the houfes, cut tlm 
wood, or feed the ground of his tenant* 
Trefpafs licf. 106 

Where tender of amiends is a good plea in 
Trefpafs. loy 

Where if one diilrain and efifoin the diilrefii 
for that it cannot be replevied, the other 
ihall h^ve Trefpafs. 44s 

Trial. 

Where and before whonfi Trial of life ihal| 
Ijeforoflencesdoneuponlandor fea.' 30* 

In dower Trial of life of the hoiband Ihall 

be by judges not jury. So 

Where baftardy ihall be tried. 99 , 

No Trial ihall be in francbifes, butlbrcauics 

arifing in them. 231 

Where contraas made in £urs ihall he tried 

in courts of pipowder. 23K 

Traniitoiy actions may be laid in any county. 

229, 230 
Trial and proceedings in a writ of right 

and appeal by battel. 247, $ 

Inqueft fometimes taken for Trial. 291 

Where real anions ihall he tried. 567^ ^ 
Manner of Trial of prifoners in ha, rtgiu 

5«« 
Where the caufe of refufal of a clerk by the 

bifhop ihall be tried. 63^ 

Where a clergyman may be tried at com. 

mon law. 63^ 

Variance. 

"IIC^HERE the plaintiff cannot declare in 
another county, then is in the original 

writ. 23 k 

The addition of a defendant muft be as when 

the writ bears reil.r 67* 

Verdia. 

Where a Verdia that A. killad B. ft iefeic. 
denth^ is not good without fetting forth the 
fpecial matter. 315 

Where if a jary find one guilty in appeal or 
indiament at another day then in Che ap,- 
peal or indtdmenC the Verdi A is good. 

31S 
Where a fpecial Verdia may be found. 4a c 

426 
t Where 
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\V]*ere a conditional VervKd but an abfolute 

judgment Ih.^llbe given. 440 

What faith ought to be given lo verUiots. 

495 
Veft and devcft. 

Where a thing once veiled (h.ill never be 
devefted. 391 > 2 

View. 

Where View (hall be granted. 306, 4S0, 481 

to 483 
What fiiall be a good counterplea in View. 

481 

Villcn and Villcnage. 

The etymology of Villcn. a8 

Where a VUlen may fue or be fued. a8 

What ihaU be aainfranciiifement of a Villen. 

Ill, izS 

Vivary vidi Foreft^ 

Voucher. 

The etymology of the word. S41 

When, where, and who may vonch to war- 

rantyy and in what adtions, & e cont*, 47, 

241 to 246,252 

Where proclam' (hall be awarded againfl 

Vouchee. 1 14 

Where Vouchee (hall be amerced. 149 

Who may counteiplej, and what (hall be a 

good connterplea of Voucher. 241 to 246 
Vv liat plea a Voucher may plcjd. 242, 243 
%Vhat (hall be a good fcifin to vouch on. 244 
Wliat (hall be a good counterplea uf (eifin. 

244 
Where one oufted of a Vo-ichcr may have a 

luatrantia coarta* 245 

Where Vouchee muit (hew the caufc of 

Voucher. a4^ 

Where Vouchee may f Ahify a recovery. 323 
What (hall be donc! upon a foreign Voucher . 

in an inferior court. 325 to 327 

Voucher not to be ufctl for delay. 315, 366* 

What remedy for falfe Voucher, 366, 367 

Ufury. 

Tnlawfulnefs of it, and againft wliom it 
Ihould run, 89 

Ufurpation. 

Which (hall be faid to be an Ufurpation of 

liberties, 272 

Pi:'rrtrce b-L'..*!-!! an L'furpcr,and him thit 

. ciiv.v ,i/v cw.u'' ..Ma-.v. 3;? 



Where there 1* an Ufwrpation apon the king 

when (hall liie king prefent. 35^ 

Where an ufurpation (hall be a bar for ever. 

35*. i^o 
Where a ^.iure irft/>e£i lies upon an Ufurpa- 
tion. 358, 9 
What is pniued |?y an Ufurp::tion. 360 
Where upon an Ufurpation a man may have 
^fiif.u, and not be driven to Afutue im- 
ptdit, 36* 
WlM:re Ufurpation of common (hall not tiind. 

477 
Utlawry. 

No man to be Utlawed nif per h^em ierr^m 

47 

Wliere an Utlawry may be pleaded. 242, 29S 

Where an Utbwr)' (hall be avoided by plea» 

or writ of error. 679 

Wager of Law. 

The antiquity and reafon of it, 5* 

No Wager of Law lies in account. * 380 
Where a parfon may wage his Law con- 
- cemingtyihes. 644 

In court baron all plcasdetcrminj^bleby Wa- 
ger of Law, without fpecial perfcriptSon to 
try them by jury. 442, 3 

Wales. • 

Wales anciently held of the crown of Eng- 
land. J 95 

E, 3. made E, r. prince of Wales. 1^95 

Laws of Wales changed and altered by J?. 1. 

'95 

How replevin (hail be made of diftrefs taken 
and carried into Wales, 195 

When the Welch were brought into fufajec- 
tion. 177 

Payment of tithes in Wales of goods or 
cattle given in marriage, abrogated by i E, 
6. c, 13. 66^664 

Wardfliip. 

Where the heir of tenant in capke (ball be in 

Ward, and where not. 10 to 159 93, 203, 

39 J to 393 

Where tenant ^«r knight fervlce (ball not be 
in Ward till homage received* 1 1 

Where the king may av6id his grant of 
Ward(hip. 13 

Wliere ilic Ward may have an aflioa for 
wad done during his minority. 13 

Pcrmag. cha. f. 27. none to be in Ward to 
the kint; for fee farm, focage, burgage, and 
peiil fci jcanty. 44 

Whe« 
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^Vhare if tenant of a barony by knights fer- 
vice be made, and barony come to the kiiig, 
the licir (hail not be in Ward. 64 

Where if the Ward die, the gr;mteo of the 
body is witliout remedy. 91 

Where the lord (hall have Wardlhip, though 
he neither feize the Ward nor tender mar- 
riage. 93 

Where the lord (hall bar himfclf of Wnrd- 
(hip by acceptance of homage. 1 1 1 

Where a writ of Ward lieth, and "wh.it judg- 
ment (ball be given therein. 211 to ii^t 

44**443 

Wl^ere the heir (hall be in Wnrd, notwitb- 
itanding a conveyance made by liis anccf- 
tor. 1 14 

W^hoihall have a writ o{ ravj/hment de jrard 

and wliitc (hail be recovered in it. 203, 4, 

43410436,439,440 

Wliat (hall be a good plea in a ratfijhment de 
gard. 392, 441, 44a 

Ward{hip is a chattel) and (hall not go 10 the 
heir but to the executor. 441 

Warrant^ 

Which (hall be faid to be a legal Warrant or 
natitms to Commit one to prifon. 52, 53, 

Warren wVr Parle. 

' Warranty. 

Where a lord by homage anceftrel is bound 
to Warranty. »»>a7S 

Where a Warranty of the predeceflbr binds 
not the fuccelfor* 155 

Warranty much favoured in law. 243, 259 
Where the jting (hall bo bound to Warranty. 

269 

Wher^ didi makes a Warranty. 275, 6 

Where one may ufe anexptefs Warranty, or 

a WaiTan ty in law. 275,6 

Where a Warranty (hall be implied. 270 

Where the Warranty of tenant per curtefie, 

upon alienation (hall bind the heir, and 

where not. 292 to 294 

Whert the warranty of tenant in tail (hall 

be a bar, and where not. 293, 295 

Wars. 

Who are privileged from going to Wars. 58 

14 £• 3. a fubfidy of wool and leather grant- 
ed in refpeA of Wars. 60 

Kingdom almoft ruined by Wars of H. 3. 6r. 

Poffeflions of prion .Uicns, fcized by the king 
in V^'ai>. 584 



Waile. 
What (hall be faid to be Wafte. 304, 32^, f 
The feveral kinds of Wafte. H5> 30J 

For and againft whom an a^ion of Wafbe 
lieth. 13,135, 145,202,29910306,328,9, 
389, 39o,403»436, 50« 
Where feveral perfans may join in adtion o£ 



Wafte. 
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What (hall be recovered in Wafte, 13, 146, 
289, 299, 304 to 306, 32B, 329 
Where Wafte is difpuni(hable. 14a, 146,303 
Where a writ of eftrepmcnt lies. 328, 9 

Of what val«e Wafte muft be, for which ac- 
tion lies. 306 
Where a reverfioner may enter to fee if 
Wafte be done. ^ 30ft 
What (hall be a good plea in Wafte* 302, 3, 

306, 7 

Where actions of Wafte (hall be extended fa- 

vomably, that Wafte being hurtful to the 

common wealth may be puui(hed. 305, 

3*8» 3»f 
Where view (hall be grinted in Wafte. 306, 

39<> 

Weights and Meafures. 

Per xnz^, cha. c. 25. una menfurof unumponda^ 
throughout England. 41 

For Weights and Meafures laws before tlie 
conqueft. 41 

Withernam. . 

The etymology of the woixl. 141 

What goods or beafts to be taken in Wither- 
nam. 140, I 

WitneiTci 

WitnelTcs viva vce better than paper proofs. 

611 
WitneflTcs cannot teftify in negative, but affir- 
mative. 66a 

Wreck. 



fV,i.e. 4. of Wreck ii but declaratory of the 

common law, 166,167 

What good:: (hall be faid to be wrecked. 167, 

168 
Wherefore Wreck was given to the crown. 

167, 16S 

Where Wreclfe (hall be tried, and how 

wrecked goods difpofed of. 167, 168 

Writs. 

B} ief mnde ? 3^, 40 

Regif^er of, Writs cannot be altered but by 
parliament. ^g^ 

Diffcreni^e 
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